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PLEADINGS 


IN THE COURTS OF 


KING's BENCH, COMMON PLEAS, 


AND EXCHEQUER: (vis. ) 


Declarations, Pleas in Abatement and in Bar, Replications, 
Rejoinders, Oe. Demurrers, Iſſues, Verdicts, — — 
Forms of Continuances, Diſcontinuances, and other Entries, 
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And alſo all Kinds of WR ITS Original and Judicial 
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THE MOST AUTHENTICK BOOKS, 
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Lutwich's, Saunders's, Ventris's, Salkeld 's, and 
the Modern Reports ; ; 


AND 
From other Caſes lately tried and adjudged, and wherein Wits 
of Error have _ brought, and Judgments affirmed : 


Gt2THER WITH 


READINGS and OBSERVATIONS 
On the ſeveral Caſes in the Reports, 


As well relating to the PRECEDENTS herein, as to all other Caſes incidetir 
to each particular TITLE ; and the ſame abridged and diſpoſed of in a 
methodicat Order. 
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To wHICnH, ARE ADDED, 


References to all the other Entries in the Books, f 


wiTH THREE DISTINCT TABLES, 


One of the PRECEDENTS, the Second of the CASES abridged, 


5 and the Third of the NAMES of the CASES. 
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ADVERTISEMENT. 


——_—— 


To the, Gentlemen of the L'A W. 


TESE EnTazs, which were at frf publiſhed ano- 
 nymouſly in the year 1734, and were reprinted in 
the years 1735 and 1141, are now KNOWN {0 have been 


the TRANSLATIONS and READINGS of JoOHNMALLORY, | 


EsQ.— Notwithſtanding fo many EDiTIONs, this WORK 


had become ſo sc ARC and DEAR as 10 induce the preſent 


Epixx 70 REPRINT it, from an ARDENT defire of being 
USEFUL {0 the GENTLEMEN of that learned 2700 , to 
whoſe PATRONAGE and PROTECTION he feels AY 0 


HIGHLY INDEBTED.—To render this WORK in ſome de- 
gree more USEFUL many of the PRECEDENTS have been 


compared with the Ox1Ginais; and where there appeared 
2 VARIANCE if has been MARKED in the MARGIN; but ſo 
cautious has the EpiTOR been that nothing ſhould be Ix- 
TERPOLATED or CHANGED, that he has not fuffered an 
Iota of the ORIGINAL TxXT 1% be ALTERED, Out has 
even caufed the original Pxxracks to be REPRINTED as 


they were originally Publiſhed ; and has alſo cauſed the 


paging of the ENGLISH EDITION fo be PRESERVED for 


the ſake of REGULARITY in RETRREN CIS. The Evitok 
truſts the GENTLEMEN of the LAW will Acc this 
MODERATE EXERCISE of LEGAL CRITICISM as @ Proof 
of his nUMBLE WisHEs 70 be of ADVANTAGE 70 THEM 


in whoſe SERVICE he has been TRAINED from his Infancy ; 


to hope for, and from whom he has HITHERTO RECEIVED 


PROTECTION and SUPPORT in the ESTABLISHMENT of 


his Law Book Rxyos1ToRy, and whoſe future KIN B- 
NE88 he prefumes humbly to ſolicit, 


No. z, Chriſt-Church-tane, 


DvuzLin, 
08. 16th, 1990. I H. WATTS, 
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REFATORY Recommendations of Books ſeldom 'an- 
ſwer the end propoſed; for the more Extravagant they are, 
the more Suſpicious. Experience tells us how palled are our 
ExpeRations, raiſed by a pompous Recommendatioſ of a Book, 
which upon à Peruſal falls far ſhort of the Character given it by 
the Author. Under theſe Confiderations we ſhould have omitted 
faying any Thang of this Performance, but that there are few Books 
aiſed or ed, but what claim ſome Sanction from the known 
2 Efteem of the Author, againſt whom, if there are 
any Prejudices received, they ate ſo far fetters to the free Uſe and 
Exerciſe of the Reader's Ne that they ftifle his Powers 
of judging _ To prevent which (as much as lies in his 
Power) our Author has concealed his Nam. ; | 
* 


For it muſt. be owned, in every Diſpoſition we are not capable 
of forming wright N even of Things indifferent to us 
. much leſs where there is the leaſt Prepoſſefſion. Therefore a) 
here deſired: by the Author is, that the Reader will peruſe this 
Performance of his with Candour and Good-nature. What be 
intends thereby is, that it may be uſeful three Manner of Ways. 
Fri, That the Practiſers may have the Precedents in the Books 
of Authority tranflated into agliſb, in as modern and eaſy Stile _ 
as the Nature of the Subject will bear; and that the Render may 
be the better enabled to judge of them, he has inſerted the ſe- 
veral Exceptions (if any) that have been taken to thoſe he has 
tranſlated; and the Alterations made in Purfuance of ſuch Ex- 
ceptions, are priuted in a different Character, or pointed out at 
the end of each Precedent. Scully, As our Author had a Com- 
mon Place of the Reports of adjudged Caſes relating to the ſeveral 
Titles, he thought it might be of Uſe to divide them under their 
proper Heads, that the Reader may obſerve In what inflances __ 
Ations will or will not lis; By and againf} whom to be brought ; 
is the wa? 1 What Objeftions have been taken to Declarations and 
the ſeveral Pleadings therein; Of the Trial, Evidence, Verdict, Da- 
mages, Fudgment and Execution, and other Matters incident thereto; 
that it might not be too prolix, after a few Inſtances under 
each of theſe Particulars, there are inſerted only the 8 
Other 
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other Caſes to be ted to, whats Diſputes have ariſen, an 
Determinations been given, to gratify the Reader's Inquiry: A 
a third Branch of this work is, that as it would be impoſſible 


- here to inſert the various and infinite Numbers of Precedents 


ſuitable to every Circumſtance, the Reader is directed to other 
Precedents in the Books of Entries and Reports; for which end it 
may be obſerved that not only the Subſtance of Town/end and 
Cornwall's Tables are here placed relating to every Title therein, 
and branched into a much greater Number of Particulars, for 
the more ready finding them; but alſo the Precedents that ar6 
in other Books, ſubſequent in Time, are here referred to, and 
ſeveral other References inſerted, which have as yet paſſed un- 
obſerved. Our Author is ſenſible of his own Inability to bring 
theſe his Endeavours near to any Degree of Perfection. 


But left it ſhould be objected that there are but four 
Titles contained in this Book, let it be conſidered, how copious 
are Actions upon the Caſe, and how many various Species of 
Actions are n under that Title, each of them con- 
taining a great Variety, and the Objection will no longer hold, 
fince that Title might have been branched out into ten Par- 
ticulars, and none omitted. 5 Ws 


* | 
We have thought it proper to take Notice that a Second 
Volume is now in the Preſs, containing Actions of Covenant, 
Debt, Detinue, Prohubition and Quare Impedit; and the Third is 
deſigned to comprehend the Titles Replevin, 7555 s and Waſte; 


together with al Entries, Fudgments and Writs, which is 
fitting for the Preſs with all convenient Diſpatch. 5 


Ts it muſt. be confeſſed, that to endeavour at the publick 


3 
hn. 


* 
- 
* 
25 
a, 


> to promote the Intereſt of the Profeſſion in which 2 
n 


is educated,” and to deſire that others may partake with 
him of any uſeful, Collections in his Cuſtody, is a laudable 
Attempt; our Author hopes he need not make any other 
Apology for his Exhibiting this to the Publick, to whom 
that it may be uſeful is all he deſires. 65 thus 
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OF THE 


NAMES of the CASES. 


Note, That the w/e of, the Letters a, b, e, are th denots that the Caſes 
2 * Juch Pages inclining to the top, the middle, or the bottom of 
[ age. 

Cr And Note alſo,—No Folios being marked at the Top of each 
Page in this Edition, they are inſerted in the Margins, marked 
thus “, for the Sake of Regularity in correſponding with the Re- 
ferences in the Folio Englith Edition. * | 


=” „ 
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the name of Brace v. Pennoyer ; | Biddlesford v. Onſlow 409 4 
in Carthew 404. and in 1 Salk. | Biddlesford v. Onſlow 430 6 


319. by the name of Pennoyer | Bigg v. Malin 326 4 

v. 3 1 l Bill's. Lake 329 0 
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Beabriage v. Day is 370 4 | a 2 Blake 
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Boſden v. Thinn 289 4 
Boſton v. Tatam 268 4 
Boucher v. Wiſeman 438 c 
Boulſworth v. Pilkington 285 6 
2865 

Boulton v. Ranks 408 5 
Bourk more v. Danrell 308 6 
Bourke v. Maſon Sal 289 6 
Bower v. Southwell 320 5 
Bowes v. Powlett 295 4 
Bowler v. Marſhal 321 c 
Bowlfton v. Hardy 436 3 
Bowyer v. Lenthall 321 c 
Bowyer's Caſe 285 5 
Box's Caſe 2068 4 
Boxe ». Barnaby 247 a 
Box v. Taylor 238 4 
Boyle v. Scarborough 295 c 
Boyle v. Baghaw 295 c 
Sir Edward Boynton's caſe 270 6 

Boys v. Boys 242 

Bradbury v. Burch 4342 
Bradley v. Denny 335 b 
Bradley v. Jones 235 4 


Bradſhaw v. Walker P. 259 6 
2744 275 6 
295 5 ed a 


Brand v. Liſley 
Brawne v. Michael 274 4 
Brawning v. Litton 3335 
Bray v. Patred 4 
Sir Edw. Bray v. Andrews 252 6 
Bray v. Andrews 255 6 
Bray v. Hays 245 4 
Bray v. Hern 273 e 
Bray v. Holthy 430 à 431 6 
Brenly v. Ford 303 c 
Brent v. Ingram 255 C 366 e 
Brett v. Peggrim 2935 
Brett v. Trevilian 205 a 
Brett v. Trevanion 251 4 
Brett v. J. S. & LU 296 5 
Brewer v. Southwood 330 c 
Brian v. Cockman 208 6 
Brian v. Twite 270 c 
Brian v. Wilkes 205 c 
Bridges v. Milles 27565 2586 
Brid Ca | _ 
ridge v. Cage 2 
Bri — Caſe 8 | 266 c 
Bridges v. Playdell 267 c 
Brightwell v. Robſon 339 c 
Brimſby v. Balgy 262 a 
Britteridge's Caſe 279 a 
Broad v. Jollyffe 289 5 
Sir Wm. Bronker's Caſe 270 5 
274 4 
Brooke v. Dowſe 292 5 
Brook v. Dowley = a 
Brookes's Caſe 245c 273 4 
Brookes v. Smith 3336 
Brookes v. Clark 267 c 245 5 
Brook v. Watſon 2733 236 
Brook v. Wiſe 20568 4 
Brooks v. Strond 27 284 c 
Brook v. Sir Henry — 
| 273 
Brookſbank v. Taylor 307 


Broughton v. Biſhop of Coventry 
and Litchfield 


270 a 
Broughton's Caſe 271 4 
Brown v. Brinckley 273 4 

v. Audley 268 


Brown 


A TABLE of the Names of the Cafes. 


Brown v. Bruckley Page 259 c Butler v. Paynter Page 260 5 
— . Charlton 4 * c Butler v. Play ö 
— v, Davis 217 @ (Butler v. Paynter 274 5 
v. Hare 304 4 of Wm. — Caſe 269 e 
———- v. Hedges 367 a. c |Button's Caſe 270 4 
—— . — ik 7 Button v. Hayward & U 250 6 
—— v. Lane 255 4 283 a 264 5 
— v. London 3115 Butts v. Penny 366 4 
v. Low 255 Byron v. Elmes 2971 6 274c 
—— v. Martin 329 6 Bynion v. Trotter 265 c 
v. Mitchell 273 5 


302 a, 6 
— v. Street 273 5 274 4 | Calyerlys v. Plummer 318 a 
v. Taylor 439 5 }Cam v. Oſgood 270 a 
| v. Gibbons 209 Campbell v. St John 371 4 
—— v. Wotton 3874 [Cane v. Goulding 275 4 
Browning v. Denham 329 5 [Cane v. Solding 278 4 
Brownlow v. Lambert 381 [Caper v. Dickenſon 2965 
Browſe v. oy 267 a Calthorpe v. Weymens 493 à4 
Broxhome v. Dager & L 7885 Calthorpc v. Phillips 411 4 
ryan v. Wilkes 266 | Canterbury v. Kem 387 6 
Bryan v. Cockman 261 4 [Cantrell v. Stephens 4276 
Sir William Brunkard v. Segar | Cantrell v. Stevens 430 0 
253 |Curle's Caſe 259 6 
Brumrig v. Hanger 207 £|Caric's Caſe 270c 
Brunt v. _ 204 b {Carol v. Parke 27 4 
Duke of Buckingham v. Pem- Carle's Caſe 272 c 
broke a 366 a |Carlion v. Mills 235 „ 
Buck ler v. Moor 330 b [Carter's Caſe 2596 
Buckley v. Wood 236 b|Carter v. Foſſett 444 6 
Bucknall v. Swinnock 3.9 bICarter's Caſe 2746 
Bull v. Knight a |Carven v. Pierce 253 c 2594 
Buller v. Crips 312 b|Carver v Pierce 265 @ 
Bullock v. Smith 380 b[Caffabilly v. Brett 267 4 
ulwer v. Smith 236 4 |Caftrell v, Townſend 264 6 
Bull v. Mayo 5 254 @ [Caſtle v. Taylor 3230 
Bunnworth v. Gibbs 32650 [Caſtleman v. Hodds 258 c 265 & 
urde v. Plain 295 © [Cavendiſh Lady v. Middleton. 
urges v. Steer 438 c 3 | 338 c 
Burton v. E e 431 b Cawdry v. Fetleys 271 6 
Burton v. Token 289 b Cawdry v. Highley 272 4 
Busen v. Chapman 3330 [Ceely v. Hopkins U 2676 
ury v. Pope 404 4 [Ceely v. Hoſkins 267 4 
Bury v. Wright 239 Chadwick v. Sprite 295 5 
Buſby v. Hadderton 3274 Chamberlain v. Cook 429 6 
Rute er v. Andrews 309 4 432 8 
tcher v. Potter 356 Chambers v. Maſon 391 © 
Butler v. Waterhouſe 364 c Chambers v. Workhouſe 3475 
Butler v. Waterhouſe 360 a Chambers 


v. St. John 272 c 273 5 
2825 


Callonel v. Briggs. 1 Salk. 112 


A TABLE of the Names of the Gaſes, 


Chambers & U . Ryley 271 4 
Chambers v. Pattinſon, ' '368 þ 
Chambers v. Taylor 2386 
Chandler v. Lopus 342 b 
Chapman v. Brook 431 Cc 
Chapman v. Allen 306 a 
Chapman v. Allen N 390 c 
Chapman v. Southwick 299 , 
Chapman v. Fothergiſt 2910 
Chapman v. Flexman 429 b 
Chapman v. Southwicke 293 c 
Chapman v 296 4 
hapman v. Lamphire 259 b 
Chappell v. Goodhouſe 267 6 
Chappell v. Woodham 326 5 
Charnell's Caſe 2865 “ 
Charnell v. Hollands 266 4 
Charnett's Caſe 2734 


Charter v. Hunter 259 c 274 


274 4 


Cha ſe and Jones v. Lavering 3240 


Cheſter Bibo v. Jones 


Chetwyn v. Maſon 
Chetwyn v. Vennor 
Chave v. Cheſter 
Chickley 2. Baker 
Child v Lenthall 
Child v. Guar 
Chimera v. Cod 
Chriſtian v. Adams 


- Chute . Hall 


Clarke's Caſe 
Clarke's Caſe 
Clark v. Gilbert 
Clark v. Molineux 
Clark v. Daly * 
Clark v. M6or 
Clark v. Palady 
Cliſon v. Proctor 
Clerk v. Payter 
Clark v. Dorcheſter 


Clerk v. Dyer 


Clerk v. Gilbert 

Clark v. Gilbert 

Clark v. Fitz-Williams 
CleyJon v. Taylor 
Clerk v. Bealy * 
Clovell v. Cardinal 
Cliiton v. Gibbon 


247 c 
27-2 
3386 
328 5 
267 c 
4334 
8555 b 


3359] 


272 c 
437 e 
260 5 
274 
2766 
436 c 


34 Cc 
1 * 


* 


366 
260 C 
241 5 
258 6 
260 b 
397 © 
372 4 
4514 


430 @ i Coles v. Sadler 
"2956 | Snot eee 


Clarke Augitor's Caſe Page 261 5 
Coan v. Bowles 3 
Cockram v. Welby 4304 
Cockſale v. Mayer of Boralton; 


| 236 4 
Coggs v. Barnard 287 
Coſeman & at v. Bard & af 
agg bo 377© 
Coleman & U v. Harcourt, 
| e e 5 a 
Colome's Caſe 207 4 
Coles v. Kinder _324c 
Coles v. Haveland 2526 256 c 
188 7 2576 2676 
{| Coles v. Sybly 5 387 c 
Collier „Ben 2676 
Collins v. Mills & Ux' 296 5 
Collins v. Ford 1303 
Collins v. Martin 273 5 
Collins v. Matthews 2746 
Collabin v. Vinor 274 4 
Collis v. Malin 277 4 
Colſwood v. Chandler 271 4 
Colt v. Gilbert 2585 2 
3 : TS 272 2 76 2 
Colſton v. Roſs 436 C 
Combes v. Cheney 389 @ 395 © 
Combes v. the Hundred of Brad- 
_ | 150 4 
Coming's Caſe 268 4 2714 
Commyns v. Bowyer 387 c 
Conſlade v. Ayres 335 6 
Cook v. Bolinger 377 6 
Cook v. Bak er 488 4 
Cooker v. Whorwood 309 6 


Cook v. Younger 415 6. 432 1 
| | 2 


59 

Cooper v. Smith 253 @ 01 | 

77 5 2 . kh 6 2 I 
Cooper v. Whetham & U 338 
Cooder v. St. John 4 450 , 
Cooper v. Hawkeſwell 2 q 
Corbett v. Pearſon ''' 239 
Corbyn v. Brown 327 6 
Coram v. Sweeting 2236 


Corlet ». Hill 


268 
Corryton v. 


ytheby 181 c 43% 6 
* ... M01. 
Cotton 


. 
dy 


1 1 v 
1 


117431 E of the Nanies ofthe Caſes. 


Cotton v. Daintry Page 395 © R. v. Sadd Page 264 e 
Coulſton v. Carr. 3255 Dalton v. Sudde * 240 6 
Courties v, Daws 309 6 Dalton v. Selly 278 
Cox v. Worrall 232 c 234 % Danbuy v. Martin 2061 5 
Cox v. Humphrys 266 C 273 6 Damput v. Simpſon 343 6 
Coxe's Caſe 2750 4/ Danbury v. Martin 270 « - 
Coveney v. Wooden 325 & Darby v. Foxley 412 6 
Crab v Bowdler 321 c Darby v. — 301 6 3346 
Craft v. Boite 188 40 Daniel's Caſe 273 6 
Cragg v. Bowman 318 40 Davis v Taylor 268 4 
Cramp v. Barne 269 c Davis's Caſe 273 b 
Crank bank's Caſe 239 4 Davis v. Reyner 291 4 
Crawford v. Dawſon 266 5 wo Davies v. Gardiner 268 5 
Crawfoot v. Dayle Davis v. Price 377 6 
Creamer v. Wickett 32 % Davis's caſe 273 b 
Creſwell & Ux' v. Ventries & Us Danbuy v. Martin 2573 
2085 Dacy v. Clinch 2546 255c 
Critale v. Horner Day v. Clinch 253 5 
Crofts v. Brown 286 þ 252 % Dawes v. Bolton 254/a 
Wan Davis v. Wright & a 290 
2 v. Winter 265 c| Davis v. Ockham 259 
Crogate v. — 99 c 40% e| Davis v. Tones 269 5 
Coat ton v. Phil pot 235 265 c| Davis v. kham 26 . 
Crooke v. Ayery 260 c. 294 b, c Dawe v. Palmer © 
Croſs v. Gardner 3494 429 a| Dawe v. Dee — 
Croſs v. Andrews 437 4 Dawſon v. The Se . — 
Croſier v. Tomlinſon 3290 don 40 
Crowder v. Oldfiel 400 6 | Dawſon 272 C 
Cuddington v. Wilkins 265 a Dellaby v. Hadel 303 4 
Cudlip v. Randall 405 4] Dee v. Bacon 379 2 
Sen ſly v. Rodd 179 c| Deerly v. The Dutcheſs of N. 
Culiford & L v. Knight 275 44 zarine 332 b 
Cureton v. Killegrew 413 4] Dekin v. Turner 274 c 
Curle v. Tuckes 270 U Death v. Serwonters 104 c 
Curry & Ux' v. Stephens oy #| Delamare v. Hoſkins 282 6 
c| Deane v. Crane 334 c 
Curtis & al ». Collingwood389 c| Dean v. Steel 269 b 208 c 
Curle Auditors Caſe 260 C Dean v. 252 6 
D. Delawaie Lord v. Pawlet 271 6 
Dabborn v. Martin 267 4 Denham v. Stevenion 447 e 
Dabridgecourt v. Smallbrook.] Denton v. Evans 33 
295 c 296 e Dent v. Oliver 429 5 
Dacey v. Clinch Dennis v. Turbel $77 c 
Dagg v. Penkeven 2884 Denham v. Plumpton 20 4 
Dacey v. Linch 267 c| Denton v. Cakett 205 4 
Dalby v. Cook 3231 6 Denne v. Perry 387. 
Dalby v. Dorrall & Us — e Denyſon v. Burgh 259 5 
Dale v. Copping c| Deverley v. Welbore 395 4 
55 John Bellen v. Jiaba: 145 A Dickman v. Allen 430 b 


Dick fon 


4 4e Nom of Cake. 


\ as. James ea. . Wmitſtone P. 2. 
| ner v. Snelling * 2% Edyaid v. —— 46 
| 2 ler v. Harper - 35 EAmbnd's Caſe ' 2233 
» Dixon's caſe 297 Edward s Caſe. 252 F 436 
* Dixon v. Williams 323 Edwards v. French 4 
ö Dobfon v. Thorniftone 269 ö Edward v. Weeks 306 0 
8 Dobſon v Bell 337 c | Edwards v. Fallowes 265 
* Dockwray v. Dickenſon 3606 4 | Edwards . Thompſon 3347 
I 388 @ 392 2 Eeles v. Smith, 260% #756 
I Dod „ Robinſon? * 271 # | Egerton v. Whitington 272 a 
| Dod vo Monger 439 2 | Egliaton v. Arunſell'e Caſe 2604 
et v. Lawrey 235 c | Elborow v. Allen 271 U 5 272 4 
— tt v. Dowell 295 5 Elwin v. Moor. 2826 
Dolbin v. White 264 5 Elfique v. — 4 37 5 
Donne's Caſe 275 D EMiott 2. Bla 268 4 
Dorman v. Snag 326 b | Ellis v. Knight 2 253 @ 283 4 
Dormant v. Weſtofor 266 4 Elwin v. Moor 2632 
Dorrel v, Jay 7 267 4 Ellis v. Ellis 3. 
Dorrington. a. kaſt 325 5 Ellis v. Yarrow 37% e 


v. Sli LT Ellis v. Yarborou 224 
Dotter v. Ford 25 257 42 Ellis v. Hunt 2 b 1 
Downes v. Beck 296 4 Embden v. Dennis 


Dove v. Marti 28 4 Emerſon v. Fairfax 

Dowſe v. Sw an 234 c | Emerſon v. Emerſoh 42 g 
Drake v. Whitacre 265 a | Enfield v. Hill! 413 2 
—— v. Drake 271 & | Engurſt v. Browne 273 6 
— v. Corderoy, 277 b 267 a - wn v. Allen 377 © 
— v. Hill, 257 4 268 C 294 ö rnely and others v. Doddington 
Draper v. Hulkes — cf 325 4 
Draycot v. Piott c; Eſcot v. Lanceny 432 c 
Diinkwater v. Pack 432 2c Eſto v. Brown 377 c 
Drury v. Fitch 2544 2590 2 2 c ; Evans v. Cramlington 330 4 
Dutton v. Eaton, 258 c 2 8 4 Evans's Cafe 295 
275 4 Evans v. Williams 409 e 

Dutton t- N v. Pool 316 c | Evely. v. Livermore 309 e 


Duucogb Y, 5 299 6! Everard v. Hopkins 4176 


v. Randall 5 Zykins v. Moor oz e 
Dunwell v. Bullock oo 4 or 


E . ). Sedgewi k b 
Duncombe v. Church on * Bl 4 499 s 


* 
Pymnock v. Fawcett 275 244 F. el 
r Fr Fabian v. Plant. > 4218 @ 

1 : 8 I Fairly v. Rock 323 
Eaglechild's Caſe 323. 


Fawlkner v. Bellingham 4155 


Eaſt v. ſhoroughgood 303 c | Fawcett v. Beavers * 


Eaton v. Allen 2392 6 Feilding v. Senet a ba 
Eaves v. Mocato 454 «| Fenn v. Dixe 246 5 
Ed vards v. Onſley 207 c Fermor v. Dorrington + 2 - 
Edward's Caſe . 206 4 Terrer u. Johawn, 438 T a 
4 * 4+ 55 | errers 


= 5 
- " 2 5 

1 * 
— 


N 

* * 
* % 1 * 

: 22 

48 * 2 

ff "ng 


* 


4 TABLE of the Nees of the Caer 


. 


errers & a g. Arden N. e Gardner v. Sp SUD. 66 
Tarp v. Hao 6 269 £| Gardiner v. olly 
Fetherſtone v. Hatchinſop, 294 c Gardener v. Spurdance 

1 1 | 290 / Gardner v. Hopwood 
Fines 1. yon 3577 e Gale v. Hill. | 
Fineux v. Hoyenden 425 e Gardner v. Helvis _ 
Fiſh v. Aſter 432%] Gardiner & U v. Parke 258 & 
Fiſh v. Thorogood 27 5 Garnous v. Hodges 
* — v. Tau | 55 2 v. — | 
Fleetwood v. Curle 250 4] Garrett v. Shelſon 
268 5 2705 280 / Gaftrell v. Townſenet 
Fleming v. Er 258% 2736] Garland v. Yarrow | 
letcher v. Harcourt - 297 6| Garford & U v. Clark 
lewellin a v. Rowe 338 7:0 
'Flower's Caſe 2475 269 4 Gatton v. Browmun 

ord v. Rolls 454 4 Gawdy v. Smith 273 3 
— . 3 — 285 =p De 1 
— v. Hopkins c @| Gee v. Egan 

| A oe 8 412 0 5 * 
oſter v. Browning 254 a 259 a| Gorge's 2 
W 5 2668 2725 2% hy; ey 
Forteſcue v. Het c Gerrard v. Lord 
Forth v, Stantoung ' © 245 c\ Gerrard v. Holland 
Foſter v. Clement 321 K Gerrard v. Lyon, +» 
Fountain v. Rogers 27 5 Gerrard v. Vickenſon 
Fowke v. Boyie 22395 Gibbs's caſe 3832 
Fowler v. Afton 2645 2) 5 Gibbs v. Davie 25% B. 260 5 
Fowler v. Saunders 423 e Gibbs v. Dann 265 
Fox v Lampthorne 25 b| Gibbs v. Oſbaſton 2 
Foxcroft v. Lacy 2545 250 4 Gibbs v. Jenkins 2577 6. b 
| 2834 80 2716. 295 e 
Foxley v. Anneſly 380 e Gibbs v. Price 29 4. 4% e 
Frank v, Alſop 2655 272 b| Gibbs v. Davie _ 7 
Freeman v Drew's Caſe 307 5 Gibſon v. Thompſon 4 

reeman v. Childreſs 274 c| Gibbons u. Maggot 241 4. 272 c 
Fremling v. Clutterbuck 36 c| Gidily v. Heal + $50 s 
Froſdict v. Sxerling 408 4 Gilbert v. Hoptons 258 c 
Froſt v. Ayres . 289 @| Gill v. Horwood 2b 
Froud v. Froud 266 4 Gil bine v. Shrine 2 6 
Fry v. Carne 264 C Giſbovrn v. Hurſt 359 c 
Furneſs v Leiceſter | 340 6 Slanvil v. Gully 27. 6 
Funier v. Jeffry 326 5 Glaſcock v. Duffeild 295 c 
Fynner v. Jeffrys 303 Glaſer v. Heliar 252 5 

bc Gn Gloycr v. Taylor 335 5 
B | Glynne v. Nichcls 429 b 
Gainford-v. Tuke 259 2 268 4] Goddard v. Smith — a 
Galliard v. Archer 383 e Goddard v, Gilbert 258 bc. a5 
Game v. Dana 4 266 e Godfrey v. Owen 274 6 
Gamble v. Jenney 266 4 Godfrey v. Frith 427 © 
Game & Ux' v. rvey 296 4 | | 


Godlrey 


ATABL of the Names of the Cafes. 


Godfrey v. Saunders Page 326 c | 
Godfrey v. Owen 274 
Godfrey v. Mour 64 b 
Gold V, Robins 260 C. 2 a 
Golding v. Wennal 267 6 
Gomerſal v. Wyatts 384 5 
Goodale v. Caſtle 273 c 


Goodwin v. Willoughby 32 
2 


Goodwin v. Harwood 373 6 
Goodwin v. Browne 207 6 
Goodyer v. Biſhop 268 c 
Gore v. Calthorpe 305 b 
Gore v. Dawbney 2370 
Gore v. Moorton 273 4 
Goring v Goring 7 a 
Goſſe v. Brown 275 c 
Gough v Cann 429 c 
Goulding v. Herring 275 4 


Goulſborough v. Sheene 430 4 
Gowell & Us' v. Birkett 275 4 
Gower v. Capper 329 b 

wer v. 306 5 
Gowland v. Maſon 260 c. 2736 
Granivill v. Robotham 37% c 
Graves's caſe 205 4 
Graves v. Blanchett 256 4. 274 c 


ves v. Drake 375 b 
Graves v. Saucer 407 c 
Gravenor v. Meere 345 6 
Graves v. Sawcer 338 5 
Gray v. "oval 405 5 

ay v. egge a 235 c 


Gray v. Wayle j 265 c 
eatricks v. Brookhouſe 430 c 
Gregory v. Nevil 


3256 

Teen v. Warner 264 c 
een v. Legits 810 

. Green v. Bronker & a” 387 c 


Green v. Bronker and Green. 


Sir Thomas Greſham v. Grinſly, 
: Page 272 4 275 b 
Greeve v. — 274 4 275 c 
Griffith's Caſe 2416 2726 
v. Johns 250 6 
v. Morriſon 241 @ 2696 
Grimſton v. Reyner 295 4 
Griſley v. Lother 291 0 
es v. Shack 6c 
Guerdon v. Winterflud 266 C 
Guildford's Caſe 273 4 
Guildeſlew v. Ward 265 4 
Gulliford's Caſe 268 4 
Gurnos v. Hodges 295 $. 
Gyer v. Omftead 258 265 6 
Hake v. Melton 248 0 


Hale v. Cranfeild 2565 280 c 
Hall u. Hennerſley 260 4 272 6 


| 276b 2815 
Hall v. Mabbs 2735 
Hall v. Woollen 295 0 
Hall v. Rougham 317 4 
Halley v. Stanton 265 c 
Hambleton v. Veere 440 6 
Hamond v. Kingkmil 2605 269c 
Hancock v. Hodges 377c 
Hanſlip v- Coater 3266 
Harbert v. Angel 260 4 
Harbing v. Sherman 384 5 
Harding v. Freeman 340 b 
Hardres v. Prewd 289 4 


Harewood v. Hammond 322 4 


Harpur v. Bea umond 252 50 2 

opal 266 4 
Harris v. 264 c 
Harris v. Smith 242 6 
Harbert v. Angel 258 c 


Harman v. Owden 327 6 
Harris v. Dixon 2525 267 4 


* Read. _ 385 c| Harris v, Tooker 29 c 
Green v. Green 264 5 Harris v. Gibbons 305 6 _ a 
Greeneway v. Horneblow 324 c| Harris v. Bowden . 38 4 
8 325 6 Harriſon's Caſe 266 c 
een v. How | 274 c | Harriſon v. Cage & Us 302 6 
— v. Dancy 200 5 Harriſon v. Newell 3324 


— v. Lincoln 255 264 c 


Sir Rich. Greenhill's 


00 e fin 


Harpus v. Spratt 265 6 


Hart v. Hunblet 47s 


4 TABL BE of the Names of the Caſes. 
Page 371 a 
402 b 


Hartford v. Jones 
Hart v. Baſſett 

Harvey u. Bucking 
Harvey v. Newlin 
Harvey v. 


Harvey v. Youn 
— v. Duck 
Harvey v. Martin 
Harvey v. Lee : 
Haſſer v. Wallis 
Haſſell v. Capcot 
— u. Arman 
Haſting's Caſe 269 b 
Haſtings Lord v. Sir Archibald 
Douglas 355 a 
Hatch v. Capell a 
Haverler u. Leighton 304 a 
Hawbank v. Tim 207 0 
Hawes v. Ange 274 a 
45¹⁰ c 
2 


Hawes v. Smi tn 

Hawk v. Rowe b 
Hawkins v. Scott | = c 
Hawkins v. Bilhead b 
Hawkins v. Mildmay 410 c 
Haydon's caſe. 11 Rep. 5, 239 b 
Heake v. Moulton 254 a. 272 c 


. 
eard v. Read 265 a. 
Heath v. Low - 287 c 
Heath v. Powle 254 a 259 b 
28 2 a 
8 — v. * 377 b 
es v. Fran 8 387% c 
Rel v. — | 280 b 
ellena's Caſe 274 a 
N v. Betts 270 c 
enley v. Baynton 270 b 
A Burſtall 235 2 
Henrig v, Eccleſton 416 c 
Herle v. Jenney & al 97 b 
Herrings v. Finen 437 c 
Hercote v. Handerin & al 2 36 b 


Hertford v. Gernon 
Hern v. Nicholas 
Herne v. Crowſe 

Heyford v. Hohſon 


410 g 
345 b 
327 4 
377 0 

325 


Hexill v. Ozdon Page 4 e 
Hicks v. are 405 4 
Hicks v. Joyce 270 c 
Higgins v. on 4 
Hill v. Arias 108 6 
— 2 Aland 333 e 
— v. Kirkman 4092 
— v. Wade 304 c. 305 b 
Hillard v. Conſtable 12 257 
$18] 352 
Hill v. Gallop + 440 b 
Hill's Caſe 2569 b. 2740 
Hilton v. Plater on a 
Hinacre v. Lemon a 
Hiliden v. Mercer 284 C 
Hinch v. Heald 274 a 
Hingſtone v. Peck « b 
Hinfley v. Wilkinſon 408 b 
Hitchin v. Brook . 274 4 
Hitchan d, agu an At- 
torney. | c 
Hix v. Holli 267 c 
Hobſon v. Hadſoen 268 a 
| Hobſon v. Blackwell 271 a 
Hockin v. Mathews 235 b 
Hodge v. Vavaſor 288 c. 295 b 
Hodges v. Marks 414 2 
v. Steward 313 6 
Hodgſkin v. Mathews & — © 
Holdſworth's Caſe 8c 
Hom = V. > G3 6 
[1 v. Va 2 . 
fn: As v. Foltwood 329 b 
Holley v. Henſez 265 c 
Holiand v. Stoner 5 | 
Hollis Sir John v. — 275 2 
Holford v. Gibbes 329 c 
Holmes v. Cheine 326 a 
Holt v. Tilcock 292 b 
Holyday v. Hicks 397 0 
Hollis v. Briſcoe 260 b. 266 2 
Honeywood v Huſbands 421 b 
— 4 
Hornſey v. Dimock 446 a 
— 2 v. Stapers 325 2 
olt v. 1; | a. 254 2 
| 1 * * Tote 


4 TABLE of the Names of the Cafes. 


Holt v. Tilcock 
Hooker v. 'Tooker 
Hopkins v. Mathews 
Mine v. Struper 326 b. 

How v. Perry ac b. 
How J v. Pain 
How v. Biſhop 

n v. Br 
. Hudſon 
Hughes v. Cornelius 

| me 


ymiſh 


— . 
— — Ke 
H s v. Stanfeild 
Humphrys v. Stutfeild 
Hummers v. Hunton 
Humoriſt v. Payne 
Hundſon v. Cook 
Hunn & Usx' v. Porter 
Hunt v. Merrichurch 
— v. Dadvers | 
— ». Thimblethorpe 
— v. Dow-man 
— . po 

— vv. Ones C. 
Hutton v. — 
Huys v. 1 


Jacob v. Milles 239 a 
2 A. 
Jacob v. Sowgate N 


— b. Allen 
x J ackſon v. Mordant 
Hall 280 b. 


—_—_—_—y, Captain 


* v. Rudledge 


— . 2. 


— . Hunking 
Jaxon v. Tanner 
Jennings . Winch 
enkins & C v. Plume 
Jenkinſon v. Mayne 
Jetferſon v. Hutchins 
— v. Jefferſon 
Jefferyes v. Payhem 
Jeremy v. Goochman 


Page 292 b 
269 


3 
431a 


208 a 
27 a 


. 275 
ennings v. Hartley 295 c. 296 b 


325 0 
267 b 
285 C 
331 b 
453 0 
270 c 
439 2 
201 A 
275 b 


283b K 


Jordan v. Powel 


B 232 b 


3730 
269 c. 285 a 
361 0 
332 b 


om v. Knight 
s v. Winſer 
Inglebath v. Johnes 
oldſby v. Tyrell 
cerſale v. Samms 
Inman v. Patie 
| Johns v. Davers 256 a, b. 
— v. Leviſon $4 
— v. Bowen 
| — . Williams 
— D. Gittins 


3216 
280 c 


303 0 
3200 


265 a. 


ohnſon v. Lo | 
| mou & Us +. Aapletoft 


— . Tucke 
— v. Pye 
— Y, Abin on 32 
ohntrow v. Edwin £ a? 436 c 
ohnſon v. Lemon 260 b. 268 c 
v. Smith 2/72 & 
v. Witchcott 290 b 
—— . Aylmer 254 a 


Jones v. Powell b. 275 b 
—— v. Hill 3p b 


| 405 
— v. Hamond 424 b. 431 2 
— v. Gwyn 


— . rd 


1 Boddinner 26 C 


309 C 
241 a. 269 b 
236 4 


— — . Liſter 
Ar Rm 
re v. Higgins 
Ireland v. Goal 
Ireland v. Smith 
Ireland v. Gardiner 
Ireland v. Blackwell 
| Ireton v. Newton 
| Thack v. Clark 
Iſham v. Yorke 
Iveſon 9. * 


133 4 403 4 


Kamelford 2. Tuke 259 c 268 a 
Keeble v. Page | | 
Keble a. Browne 

Keech v. Knight 

Keene v. Cox 


4 TABLE of the Names of the Coke. 


Kelham 6 Mogihin 2 mw | L. 
Kemp v. Houſegoe 243 6 2 | | 
Lane v. 2 378 Lacon v. Barnard 2 387 e 
Kemp v. Gard 429 6 Lacy v. Smith 371 c 
Kendrick $: 434 «| —— v. Reynolds 252c. 285 a 
Kenicat v. c 282c 
Kent v. 8 — a | Lampleigh v. Brathwaite 295 c 
Kent v, Deanbeny 333 Langfort again the Adminiſtra- 
Kenton v. Wallinger @| _ fors of Tyler 300 a 
Kemon v. Wells 3/77 6 | Langhton v. Ward 130 a. 434c 
Kerle v. „ N | 273 b| = 2 411 b 
Kerle v. O 270 a | Langley v. Bradſhaw 259 6 
Kercheval N Smith 2366 —— v. Clarke 152 b. 288 b 
Keymer v. Hallett 261 5 271 b 
Keymer v. Clarkvell 261 þ |] ——— 2. Colſon uy c 
Kiffin's Caſe 395 c | Lane v. Mallory 290 & 
Kiffin v. Willis 378 c | Lamplew v. Hewſon 204 6 
Killick v. Barnes 274 c | Laſcells v. Laſcells 269 c. 269 b 
Kimerſley v. Cooper 273 @ 2/77 a | Latham v. Atwood $60 a. 366 a 
Fi 284 c Latham v; Hugo hry 260 c 
Ing v. 259 @ | Law v. Harw 295 4 
Kings Ste | x70 2 Lawrence v. Woodward - 6 
The 2 bake P 2643 a |' wy, E 
ing v. e 270 6 271 4 . | 2 
5 obbs 296 4 Lawe v. raped 8 | 10 
King v. Meyrick 2773 b | Lawrence v, Harriſon 41 
King v. Robinſon- 331 c v. Turner 371 b. 3% 6 
King v. Bowen 273 5 v. Jacob 31a c. 343 6 
King's Caſe 273 6 | Lea v. Marſh | 37a 6 
The King v. Roberts 236 c | Leakins v. Cliſſett 340 a 
King v. Andrews 4133 knor v. Goodman 260 6 
The King v. Gatchouſe 333 6 26s ? 
ing v. Darby 270 a. 2/1 b Lechmere v. Toplady 3 
Kitchinman's 238 a | Ledeſham v. Labram 349 4 
Kittle v. Oſporne abs e | Lee v. Edwards 333 b 
Knight v. Jermin 232 b. 234 ce — v. Secombe a. 206 b 
Kingſton v. Read 338 a | — v. Stradwick  a46e 
Knight v. Bourne 396 a | — v. Swann 270 6 
Kingſton uv. Hills 27a b. Griſſell 430 a, b 
Kaight v. Ruſhworth 295 c Leeds v. Shaker 431 a 
v. Keech 327 b Leiceſter Lord v. y 2486 
— . Hopper 30a b Legate v. Pinchion 291 a 
Knight's Caſe 274 a Lemmon v. Tooke 310 
Knoyle v. Heymett 395 c | Lenerett v. Kivett 24 0 
Kynaſton V. Moore 5 385 A Lepiot v. Brown | 35 
yme v. ningham _405c more v. tin 254 b. 
Kynerſley v. Barnard 383 a | 273 a 
| ; Leverſage v. Smith 252 b. web 
| Leveſton 


A TABLE of the Names of the Caſer: 


Leveſton v. Fuge 260 c 
Leverett 7 299 & 
Levett's Caſe 208 a 
Lewen v. Brunetti 324 a 
Lewis v. Waters 259 c 
—— v. Cawardley 265 b 
— . Acton yy c 
—— & Ux' v. Wardley 260 c 


Lewes v. Roberts 260 c. 264 c 


Lewis v. Cooke 264 b 
Lewis v. 264 b 
Lewin v. Brunetti 100 2 
v. 345 2 
v. Roberts 264 c 
Lewknor v. Cruchly & U 252 
| b. 266a. 267 a 
Lewknor v. Godman 276 2 
Lewſon v. Kirke 8 b 
Lyeroft v. Dunker 268 c 
Lidett v. Blackall 372 c 
Liford ». _—_ | 255 b 
Lightfoot v. Salt ' 431 b 
Lilly v. Fary 268 C 
Linch v. Hooke 31 0 
Lambe v. Hockley 268 a 
Linger v. Broughton 296 a 
Linter v. Butler 266 b 
. Linghill v. Broughton 290 a 
Lifard v. Stampe 255 C 
Liſter v. Home 377 c 
Litman v. Weſt 270 a 
Littleton's Caſe 428 c 
Litcott v. Blackwell 395 c 
Lizard v. Clare 260 a. 272 c 


Loanes v. Richardſon 4 30a. 43 1b 


Loans v. Cook 267 c 
—— v. rere 251 c 
er v. Cheftiri 207 c 
Lodge v. Weeden a c 
Loe v. Sanders 266a. 273 a 
Loe v. Bodmere 234 c 
London v. Eaſtgate 268 c. 273 c 
London City v. er 327 b. 
303 b 

Long v. Bennett 429 c 
Long's caſe 264 c 
Long v. Lorking 265 b 
v. Hobb 366 b 
». Long 245 a 


Love v. Beaudmore Pape 235 a 
v. Fleming 254 4 
v. Plater 282 b 
Love's caſe. 288-a 
Lovet v. Fawkner 235 a4 
Lovet v. Hawthorne 260 b. 274 4 
Lovet v. Weller 275 b 
Lowes v. J. 8. 274 4 
Lowther v. Mowſon 264 b 
Low v. Bodmore 234 6 
Lloyd v. Pearſe 243 b. 2 : a 
2-20. 60S 
Lucas v. Cotton 284 a 
—— „. Haynes 359 c. 391 6 
Lurgin v Bronghto 296 a 
Luckleham v. ac 329 b 
Lucking v. 2 435 C 
Lutterell v. Reynel 395 b 
Lutwich v. Hulſe 2090 2 
Lyne v. Backhoule 260 c. 272 b 
Lynnett v. Wood 379 c 
Lyſter v. Horne 306 a 
Macklesfeild Earl's eaſe 248-b 
Mackerell v. Bachelor 318 b 
Mackinton v. Allen 234 6 
Male v. Kett 259 b. 265 a 
Manier v. Smith 437 c 
Manning & U v. Fitzherbert. 
1 237 b 
anning v. Av 275 4 
Manb 1 13 368 a 
Mansfeild v. Stephen 302 b 
Manner v. Cotton 269 b 
Marvin v. Maynard 263 b 
Marham v. Peſcod 237 a 
Mark v. Cubit 264 c. 279 c. 
275 Cc 
Markham v. Adamſon 2 ; e 
May v. Middleton 272 
Markham v. Pitts 386 a 
Marſhall v. Steward 267 c 
Marſh v. 


Aftry 13b 
Marſham v. Bridges 243 1 c 


Marſhall v. Chickhall 268 a 
Marfion v. Dennis 271 c 
Martin v. Hendrickſon 439 b 
Martin v. Delbo 329 b 
Martin v. Sitwell 301 4 
Marin v. Burlins 270 a 


Marvin 


A TABLE of the Names of the Caſes. 


Marvin v. Maynard Page 270 c 


Maſon v. Beldham 301 A 
Maſon v. Elliott 273 a 
Maſon v. Thompſon 260 c. 273 b 
Maſter v. Maſters '209 a 
Maſon v. Grafton 432 b 
Maſon v. Hanſon 438 a 
Mathew v. Croſs 241 c. 261 b 
268 b 
Mathew v. Wood 686 b 
Mature v. Weſt 290 2 
Mathew 8 mos 429 b 
May v. Gibbons I a 
Mayne v. Okey _ b 
May v. Kett 266 b 
Mayott v. Gibbons 265 b 
Mayhew v. Flower 377 c 
Maynard v. Battell 371 c 
Mayor v. Harte 320 c 


Mayor of Tiverton v. 273 e 


Meade v. Ace 269 2 
v. Bygott 297 a 
. Cruthall 414 b 


—— , Perkins 


bs c 


Meggs v. Griffith 259 b. 
Merchant v. Whitepane 421 b 
Mercer v. Sparkes 281 a 
Meeres v. Conham 294 a 
Meredith v. Short 300 e 
Metley v. Slaney — a 
Mico v. Morris 328 c 
Middleton v. Fowler 68 b 
& al' v. Whitehead. 
3325 0 


Michol v. Catſey 269 c. 432 c 


Mildmay v. Standiſh 272 a 
Mile v. Swanſon 270 b 
Miller v, Green 377 b, e 
— . Clarke 430 c 
—- y, Buckdon = a 
Mills's Caſe 268 b. 292 b 
Mills's Caſe 259c 
Miles v. —— 280 a 
Mills v. Munday 267 a 
—— y, Mills 237 a! 
—— v. Cheney 274 a 
— v. Jacob 254 a 
Miller's Caſe 268 a 
Milward v. Clarke 


296 0 


b 


| Milner v. Hold Page 260 a 
Minars v. Liford 250 a- 258 b 
265 b 
Mires v. Sole 3570 
Mogadara v. Holt 3126 
Molton v. Chapman _ b 
Montague v. Sandwich 389 a 
Mounteagle Lord v. Counteſs 
Worce 380 a. 390 
Moon v. Axe 257 
Moore v. Williams 288 b 
„. Moore & Usx' 286 a 
Moor v. Foſter 269 b. 290 b 
V. Savage 284 6 
Montane Lend „, Bridges ON 
ordant v. 266 2 
| Mordon v. Leedale 283 b 
Mordant Lord v. Walden . 
Morris v. Cha £96 © 
—y Kirke 305 b 


Morgan v. Kiffee 260 b. 271 c 
e al 


a 
Morning v. Knop 317 b 
Morriſon v. Cads 241 e. _ 
Madel v. Blige. | wag 
$V. * 
Morrice v. Lea * a 
Morſe v. Slue 416 6 
Morton v. Ballard 2670 
v. Leedale 267 % 
Moſe v. Reed 267 2 
Mot & Us' v. Butler 265 c. 266 a 
| 279 2 
Mountford v. Cateſby 294 c 
Moyden v. Micock b 
Muchaler v. Toderick 298 2 
Muck's Caſe 266 a 
Mulgrave v. Ogden 346 
Munday v. Martin 332 4 
v. Cordell 257 0 
Margatred v. Lee 434 b 
Murry's Caſe 2756 
Muriel v. Tracy 232 c. 238 a 
Murrey v. 252 b 
Murton v. Bartley 305 b 
Muſkett v. Cole 325 a. 326 b 
Muftard v. Hopper 332 a 
Mynn v. — & U 5 
a 


DT 


f 


— 
a — a 
LR ws oh > ” 


4 TABLE of the Nam . 


N. . 
Naben v. Micock Page 259 a 


256 4. 2% a 


Nicholls v. Badger 275 c | 


Nicholfon v. Lyne 2275 0 
Nichols v. Moor 416 b 
Nole v. Swanſer 243 b 
Noble v. Holhead 325 c 
Norfolk Duke v. Alderton 248 a 
Norman's Caſe 258 c 
Norris v. Palmer 235 a 
Northumberland Ear! v. os 
2 2 

— Earl v. w ee- 
c 

Norton v. Gaſon 408 c 


Nor wich Bifbop v. Pickett 247 c 


Nofwortley v. Wyldman 33a b 
Nurton v. Paris 219 a 
Nuttall v. 7250 267 a 
Odes v. Clarke ; 432 c 
Oldfeild's Caſe 295 b 


Olivier v. Vernon 394 c 
Oliver & Ux' v. Stevens 274 4 


Oliverſon v. Wood 333 2 


Orton v. Fuller 240 b. 266 c 


od a. 330 


Naylor v. Sharpleſs 3 437 c Oven Vo Lewis 3 
Neal & Ux' v. 8 2, ke ene 2 
Needham v. — — 3 Bulk le 5 
Needler Synmell & Us 274 BOTS» 1 < 
275 Of ; INES 
Nelfon v. Staffs 241 2. 268 b Pafferd v. Webbe 305 4 
272 2 Page v. Tulſe 411 b 
| Nelthorpe & Us' v. Anderſon. } v. Keble + 2673 
366 b Paine v. Preſtnex 266 6 
Netters v. Scabourne 429 b. Selle 2329 2 
Neve v. Croſs 2356p. Patrick 301 
Nevil v. Hamerton 430 b | Paine v. Baſtwick 320 b 
Nevill v. Mott 205 a | Painter v. Warn 254-a- 258 6 
ns v. _— | 1 5 3b 
wman v. Moore 2 anto finian Itham 193 4 
Newton & 2 v. Stubbs 276 b v. Ju —8 
—=—— & Ux' v. Maſters 271 a Palmer v. Welly — 
Nicholas v. Bridger , 9. Heer 8 
Nicholls v. Brampton & Us'.| 


v. Boyer 270 e. 25 3 
Parle's Caſe 

| Papworth v. Johnſon 

Parker v. Brown 


Palgrave, Bt. v. mr” 5 
1 21 
Palmer v. Porter ä — a 
Panton v. Hafſell 387% e 
Parker v. Large 270 a. 274 b 
Parkes v Moſſe 365 6 
Parker v. Sage 350 b 
u. Newſham 424 C 
— y. Lawrence 239 b 
Parmiter v. Creſſy 303 Cc 
Parkhurſt v. Powell 409 c 
Parrett v. Parrett 2465 b 
Parrington v. Lee 529 : 
Parratt v. Carpenter 
Pafſie v. Mondford 252 b. 5 a 
Patil v. Kent 321 c 
Pauling v. Shaw ; . 
. Ford 


* v. Rocheſter and White 
ild 


payne v. Selb . 25 
ayne v. Selby 335 

Payn v. Verdon 273 b 
Payne v. Mutton 2274 2 


% 


1 r v. r £4 326 


Oſborne v. 1 6 267.6 * 


. * 


* 


4 CARL E of te Hemp Ge dg 


Pudſey v. Pudſey Page 775 7 Pollard v. Evans Page 236 & 


Pugh v. Owen . & Us v.Ar aw. 
Pexcock uv. Burrell 150 : | 3 


| Peake v. Pollard 254 6. 2/2 b| Polland v. Mafbn 260 5. 2777 
Peacock v. Leach, 209 ] Role v. Carrett 50 


v. Reyna 2c Poole v. Godfrey 745 * 5 
Pearſon v. Dawſon 263 4 835. 412 0 
Peard v. al ohns _ 270 c | Sir Ahoy 54 Gibbered 296 4 
Feaſe v. Parſons 26 c | Popham v ite 371 6. $77 5 c 
Pearce v. Barker 430 | Popley v. Aſhley 8145 
Pearſe v. Bacon 4216 c | Pitts v. Gaince and Forelight. 
Peirce v. How 4 494 © 
Peirſon v Goodays © 75 N Porter V. Turnor 294 b. 296 a 
Perren v. Budd ' v. Brown 254 4. 260 4 
Perſon v. Dawſon | 275 0 | 276 c. 
Penſon v. Gooday — v. Loved 
Pepniman V. Rawhanks 275 c. | Poturite v. ro 

272 „ Porwaite v, Harrell 
Peneawin v. Tappin © «1 Poultney v. Wilkenſon 
Pepper v. Gay D P owell's Caſe ' | 
Perepont's Caſe © 234 Powell v. Jones 


Perk Inſon v. Bowman © 29361 P ne % Plain; note, it ' 
Perſon v. Dawfon © 2732 3 


Lord Peterborough « v. N Powell v. Hutchins ,. 

"x 48 4 — . utchins _ 
Peters v. Opie en e e, . ind 12 
Peter v. Opll.. 3026 =——y. lunkett 265 C. 2 
Petty v. Sands wy Sel — Co _ 
Day's: . 4065 well's Cap .. + - 47 


—” 


27 , | 280 b Pow 1 Haggar 
8 ee Cc | Traghe 
3 2 v. Sack ford 290 a. 2855 85 $ = 


rugnell v, Ang 
= 253 c. — richards v. W , 
RA: 8 283 ; To D GE ir 38 / 


w— 7 Phillips * 269 C Fic Ons V, Posen 268 64 
hg potarh” Ryland 404 5 refton, v. Pinder 54 2 j | 
IcKas v. Guile, „ We 
Fw v. Gore 2051 Pre; ly v. White *. 471 
i + „ 15 man v. Trip "WM 
| Prideaux v. nes 41 


Pridam v. Tucker 
Price v. . mdf 


— , 


| 7 
; riour v. Colbold 161 b. 435 
3 0 ug. 7394 


„ Tz rr 


v. Pal | 799 : 
de v. Niendfeld e 272.6 | ». Sers 3861 4 
er 2. Pointer 299 6% — . , 0 
. Por. I. ; f;: -7 J AY b | 3208, p £ or 


4 TABLE of the Names 'o the Caſes. 


| p roctor v. Phillips Page 437 73 Revera v. Baptiſta Page 1175 0 
Proud v. Hawes 276 a} Reyle v. * — | 335 & 
Prowſe v. Wilcox 2 6 c Sir George eynell e. Sackfeild. 

v. Cary 267 4 
Pryne v. Smith 2069 5 I ole v. Hewett 429 . 
Put and Hardy v. Rawſtern & al'| Reynolds v. Burton 207 4 


2» 366 @ v. Proſſer 296 a. 295 © 
Pugh v. Owen 274 b| ——— v. Clark 399 6. AR 
Pudſey v. Pudſey 250 4 Rhemes v. Humphryes & a 


| 368 5 

' Rice v. Pidgeon _ 275 5 

Quick v. Copelſtone | 296 2] Rich v. Holt - 26053. 9 c 

R 1 Richards v. Hill 422 c. 

, Richards v. Bertlet 307 4 

Faber v. Alexander 325 @| Riches v. we. -- 293 c. 2255 1 
v. Strode & a! 235 2 Richmond 2. Webb 43 

2390 Ridges v. Miles 

18 v. Lamley 262 4. [36 v. Milles 


2736 | Ridings v. Edwin 
Randall v. Harvey _ Rigg v. Clark 
v. Bell 274c|Riggsv. Bullingham 

v. Harvey 291 5. 3285 Rippon v. Norton 

v. Bowles 

Ralph v. Davie 2556. 365 c | Rivers v. Gidſkert 
Ratcliff v. Davis 370 & Rivet v. Down 295 c. 
Ratcliffe v. Michael 254 4. 282 c 


The Lady Ratcliffe v. FREED. Sir Wm. Read & De v. — 


271 
Roberts v. Lord pc a 
Ravenſcroft v. Fouk 


v. Lord 270 5 
Ravenhill v. Mole — v. Herbert 


Rawlins v. Hill 259 4. 275 4 Robins v. Franks 250 4. 455 
Ryane v. Orten 3276 


— OY. b 2674 ——— . iin nes : 22 — 

ynor v. Hallett 2596, 264 4 | 27 6. 273 4 

ERead's Caſe 20 7 Wein Th. — 
Reading's Caſe 252 5. 266 b| — 


obins 231 0 
Red ferne v. Tod | Robinſon v. Meller 253 5 
Redfrin's Caſe | 


| | DO Robodham v. Wenleck - _ 
Redhead v. Smith Rock ward . pix entry : 


— v. Har er 328 4. | R Head 
Kedman e, Pills N 


Sir Wm. Read & L- . 


5 
Reeve v. Holgate E7 


— . Digby 5! Rock v. Rock Pda 
Reignald's Caſe = 2 5 Rock v. Rock _ 


Remington v. Taylor 322 4 | | Rook v. Smith © 


\ 


* 


4 TABLE bf the Numer of the Caſes. 


Rookeby's Caſe 
Root v. Melling 
Roote v. Melling 
Roſs v. Lawrence 
Roſs v. Pie 

Roſs v. Moſe 

Roſs v. Lawrence 
Roſwell v. Prior _ 
Roſwell v. Vaughan 
Roſwell v. Prior 
Roſyer v. Langdale 
Rotheram v. Stibbing 
Rouſe v. Wilcox 
R v. Woodyard 
Roya 


Rouſſe v. Pye 
Ruſſell's Caſe 
Ruſſell's Caſe 

Ruffell v. Collins 
Ruſſell v. Pratt | 
Ruſſell v. Haddock 
Ryle's Caſe 8 
Ryppons e EY 


Saliſbury v. Proctor 
le v. Marſn 
Ikill v. Howard 

Salkill v. Shilton - 

Salop's Caſe 

Salter v. Butler 

Samn v. Biggs 

Sands v. Cagnards 

Sands v. Brocas 

Sands v. Drur gx 

Sand v. Ford 

Saunders v. Godfreß 

Saunders v. Williams 

Xs pl v. Eaſterbie 
unders v. War ; 

Saunders v. rank | 

Salmer v. Foſter & Us. . 

llefton v. Payne 

vage v. Rohuny, 274 c 

Sawyer v. Rufſell , _ 

Say and Seal Viſcount v. 

bens | 


* Mie 
Scamble u. Waters 


* 


v. Peckham 265 35: 


Scarle v. Maunder Page 259 b 
Scarlett v: Stiles 290 4 
Scawen v. 34 4 
Scorie and Scorier v. — 2556 


Scott v. Stephenſon 446 c 

| Scott v. Helliers 2516 
Scutt v. Hawkins 269 4 
Seaman v. Bigg; 2686 2706 
Seamon v. Barnes 2377 a + 
Searle v. Maunder 259c 
Serle v. Mauder 206 6 
Segar v. Dyer 377 e 
Selby v. Carrier 269 6 
Sell v. Fac $97c - 
Selman v. King & al. 304 a 
Selby v. Carrier 59 4 
Semayne v. Greſham 413c 
Semor v. Moor 200 4 
Seemor v. Moor 274 b 


Shafcſbury Karl v. Selby 409 4 


66 a | Earl of Shaftſbury v. Lord Digby 


3 248 b 248 c 
Shaftſbury Earl v. Graham 236 c 


— & Ux' v. Davies 20% c 

Shaftſbury v. Cradock 248 5 

Shalmer v. Foſter & U. 254 4 

2 80 279 4 282 

Lady Shandos uv. Simpton 293 c 
Shave v. Wakeman 24 

Shaw v. Lhompſon 205 0 

| Sherecroft v. Weekes 271 

Shelley's Caſe 3806 


| Sheffields v. Praiſe & Ux. 2952 


Shelhorn v. Harriſon 408 a 
| Shelbury v. Scotsford 327% 
Sherwood v. Woodward 293 v 
Sheriffs of Norwich v. Bradſhaw 
432 / 
Sherrington v. Ward 2378 
Shirley v. Albany 309 e 
Shire v. * 270 b 
Showell v. Hayman 263 3 


Shoetor v. Emet & Ux. 268 a 


Shotridge v. Hide © © 4c04c 
Shutford v. Borough 30 5 
Sibthorpe's Caſe 2712 
Sidenham v. Worlington 297 . 
use de _ - 


Is 


1 TABLE the Names of the Caſes. 


| Sill v. Heath 


Sir John Sidnam v. Mayo 


Silveſter's Caſe 
Simon v. Judd 
Simpſon v. Brooke 
Simmons v. Low 
Siot v. Stevens 


Skelton v. Earth 


2 


Page 273 Smith v, Gould Page 3876 


a 
al — D. Hobſon 
a 


2 — v. Cooker 267 2 
2734 — v. Turnof 264 + 
271 — . Johns, 31ha 3255 
266 5 Smith's Caſe 275 K 
294 a| — v. Hitchcock 331 z 
260 4 Smith's Caſe | 296 4 


Skening v. Reynolds 


Skinner v. Treby 
Skinner v. Trobe 
Skinner v. Gunter 


Slackman v. Weſt 


2387 c| —— v. Crompton 4.37 6 
249 b| Smithſon v. Wells 3555 
266 6 Smith v. Jones 


236 c| Snell v. Webberley 7 
c 


426 e Sir Richard Snowde's Caſe 2 


Slade v. Allen 264 b| Some v. Barwith 407 4 
Slater v. Franks 257 5 Some v. Barwick 4286 
— v. Brown 270 Somers v. How c 
— v. Franks 256 6 Somers v. Houſe 260c 
Slebb v. Smith 265 C Soufer v. Burton 274 @ 
Slipper v. Maſon, 2196 4320 Southam v. Allen 2 55 


Slocomb's caſe, 254 2 280 ; 282 c Southern v. How, 344 5 417 c 
418 4 


Slober v. Green 
Smale v. Hammon 


Smales v. Belt & Us. 


Smales v. Moor 
Smart v. Dean. 


Smead v. Bradley, 263 c 


2754 2 


78 a 


Smedley v. Heap, 273 c 


Smith v. Miles 


— v. Jones, 2900 291 6 


— v. Trimnell 
— Ward 
— v. Drinkwater 
v. Rooker 
— v. oe xi 
— . 

— v. War 
— v. Gould 
— v. Andrews 
— v. Flint 
— . Hodgeſkins 
'Smith's Caſe 

— . imnell 


— vy. Smith, 2 
— . Hodges kin: 


269 a] Southern v. Howe 4 

267 5 Southhold v. Darinſton 3 
283 5 Sparham v. Pye 272 
270 b Speed v. Perry, 2515 268 
323 5 Spencer v. Medburne, 2656 181 
25 Spencer v. Sh 2655 
281 4 cer v. | | 
275 5 Smith v. Tervell 4239 
353 of Squibb. v. Hott 411 5 


294 c{ Squire v. John 269 0 
325 5 St. John v. Moody 4255 
430 af Stable v. Sayle, 267 2½e 
255 c| Stable v. Mellon 4305 
235 6 Stafford v. Pobler 269 3 
449 4 Stafford v. Bottome 303 5 
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260 C Stamp & Ux' v. White GUx'265 © 


258 6 Stainewid v. Leebeck 325 1 


347 ö Stanhope v. Smith 330 


270 bi Stanley v. Ofbaſton 268 5 


266 af Stanley v. Boſtvell 270 U 
266 5 Stanton v. James, 175 a 432 e 


273 5 Stanton v. Suliard 257 
4316] Stapleton v. Frier, 260 4 2648 

| a] Starkey'y, Taylor 2%70's 
26g 5 Starkey v. Chetſeman 4240 

300 


95h 
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Wall & ux' v. 


Bye 274 C 
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Walkenden v. 2 269 4 
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Walſal v. Allen 275 Cc 
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Walker v. Walker 300 c 301 4 
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Declarations and Pleadings 


Contained in this VOLUME. 


| Abatement. not named in the writ with 
PLEA in abatement to a the parſon _ Page 6 
yar Tmpedit, there is no | Plea of another action depend- 
ſuch writ in the regiſter of writs. | ing in the court of Common 
| age 1 | Pleas, with 2 ſpecial umpar- 
The juriſdiction of the court of | lance, and ſetting forth the 
admiralty pleaded 2 demiſe of the queen bid. 
A plea, that the defendants are Miſpriſion of commorancy 7 
nieces and not fiſters ibid. | Abatement for a variance be- 
That the defendant is an attor- | tween the writ and the count, 
ney bid. for that he brings the writas a 
That the plaintiff was fore- | knight and baronet, and counts 
judged 31 as an eſquire Sid. 
Plea, that the defendant is an To an action brought by a feme 
adminiſtrator and not an'exe- F ſole, the defendant pleads in 
cutor 41 abatement of the writ, that 
That the defendant is a filazer the plaintiff was covert at the 
of the King's Bench ibid. day of che writ purchaſed 7 
Plea in abatement by which the In abatement of the original went 
defendant confeſſeth the death in a Ne [mpedit. ibid. 
of Wiliam White without iſ- Replication to a rr of cover- 
ſue, and that the plaintiff was | ture, that the defendant is con- 
couſin and heir, but that the | cluded by way of eſtoppel by 
faid William White deviſed all | reaſonot her imparlance 8 
the lands to the plaintiff in A plea in abatement to an acti- 
tail, with ſeveral remainders] on Qui tam, £c. that there a5 
over, that the plaintiff, by | no ſuch town-or hamlet ib. 
the death of the ſaid White, | Miſnomer of the firname #6: 
was ſeiſed of the reverſion in A Plea that the plaintiff is an 


ö 


tail, and traverſeth the diſ- alien enemy th, 
cent to the plaintiff alledged | Coverture pleaded 15. 
in the count 6 | Replication to a plea of cover- 


The ſtatute of additions pleaded. || ture 3 . 

ibid. Miſnomer of che addition of de- 
A plea in abatement in 40 gree 10 
Imedit, that the patron is | Another 
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Another action pending in the 
e court. P. 10 
Abatement, that the defendant 
ſealed the bond jointly with 
Z. J and G. who are not 
named ib. 
Infancy pleaded by guardian 11 
A plea to the juriſdiction of the 
court, that 5 defendant is an 
attorney of the WN 


A writ of error pending in the 


exchequer-chamber pleaded to | 


a Sci. fac. wh 


execution * 
not, &c. on 


judgment, Cc. 
ä ib. 


— miſtaking the county. 12 


omer in the ſtile of a corpo- 
ration | th. 
A plea in abatement that the 
efendant is waved ibid. 


A plea in abatement, becauſe 
2 defendant is a popiſh re- 
cuſant convict 13 

Plea in abatement, that one of 
the ter- tenants is not ſummon- 
ed. 14 

Aplea in abatement, that he is an 
adminiſtrator during the mi- 
nority of the inſant. ib. 

A plea that the plaintiff was ex- 
communicated by judges de- 
legates 15 

Plea in abatement, that two ex- 
ecutors, (plaintiffs) are within 
the age of ſeventeen years 16 

A plea in abatement, that there 
were but 14 days between the 
teſte and the return of the Sci. 


ib. 


2. 
af outlawry pleaded in abate- 
ment, ſub pede figilli ib. 
A plea in abatement, that the 
writ is teſted before the letters 
of adminiftration 17 
Plea in abatement for a miſno- 
mer of the chriſtian name 18 
Plea in abatement, that the teſ- 
tator was alive at the time o 


the writ purchaſed ib. 


A plea in abatement to an acti- 
on upon the ſtatute of hue and 
cry, for that the hundred in 
the declaration is parcel of an- 
other hundred * 19 

Miſnomer in the firname ib. 

A plea in abatement of the 

_ writ, that the plaintiff and an- 
other ſtranger are tenants in 
common, and the other not 

names in the writ ib. 

Miſnomer of the town wherein 

the entry and treſpaſs is ſup- 

poſed to be, pleaded in abate- 
ment ib. 

Miſnomer in the addition 20 

That an infant brings the action. 

| #6 


A plea in abatement after Oyer, 
that the plaintiff's partner is 
not named in the writ. ib. 

A plea in abatement, that the 
plaintiff died before ſuing out 
of the writ ib. 

That the plaintiff had nothing 
unleſs in a joint capacity 21 

An excommunication pleaded in 
abatement of the writ after 
the laſt continuance ib. 

Replication, that he is abſolved 

rom the ſentence of excom- 
munication 22 

A plea of privilege by a meſſen- 
ger of the exchequer ib. 

A plea in abatement by privilege 
of the exchequer, with a ſpe- 
cial imparlance in B. C. ib. 

When to plead in abatement of 


the dec laration 23 


An outlawry pleaded in abate- 
ment upon the exigent only, 
without an original, or other 
proceſs b. 

A replication by way of eſtoppel 
to a _ of tender after an 
impar 7 

A plea of a writ of error pend- 
ing in the exchequer-chamber 
pleaded in abatement to a Ji. 
: ng 34 


Account. 


ance ib. 


— 


Account. FR 
A declaration in account againft 
a bailff _ Page 4 

Bar that he hath fully * 


a; c 
Replication, that he hath not 
accounted, and iflue there- 


on 43 
The jury refpited ib. 
The parties appear at the aſ- 

fizes ”—W 


The poſtea which is returned 
by the affociate indorſed on 
the back of- the record of 
NM prius | ib 

Venire awarded, 43. Another 
Venire, ib. Another Ve- 
nire, ib. Verdict for the 
plaintiff ib. 

Judgment, that the defendant 
ſhall account 44 

Capias awarded againſt the de- 

endant ib. 

Auditors affigned - # 

An action for an account how the 
defendant had diſpoſed of the 

goods : 45 

In account by ſome of the plain- 
tiffs in their own right, and by 

one of them as executrix a- 

gainſt the deft. as bailiff 47 

The goods with which the 

defendant is charged ib. 

Letters teſtamentary produced 

by the pliff. as executrix. 48 
A declaration in account by one 
church-ward. againſt another ib. 
In account for monies received b 
the hands of divers perſons 7. 
Againſt a bailiff and receiver ha- 
ving the care and management 
of divers quantities of ſea-coal 


49 
Againſt a bailiff and receiver ha- 


ving the care and management | 
of allthe lands and tenements, | 


rents, profits, eſtates, &c. of 
the plaintiff, as well real as 


2 In ene bei and reaches 


In account 


perſonal ib. 
againſt the bailiff ot 


Contained in this Y O L UM E 


an office, and receiver of mo- 


of mo bs ib. 
Piea, that he was not re- 


ceiver of money. 1 
In aceount againft a bailiff of a 
, hundred. Cnc ib. 
n account A in- 
tiff bei 3 age 5 2 
A declaration in acaount by = 
preſcat church wardens againft 
the late church-wardens 53 
Imparlance | 54 
Plea, that they were never 
choſen church-wardens ib. 
The Poftea returned upon the 
Lew of the record of Niſi 
ri 


us 55 
* made default 16 
ales awarded 15 
Verdict, chat they were choſen 
J church-wardens = = 

1 as to part 
plaintiffs ib. 
As to part for the defendanta, 
: | 35 

The judgment 


| 56 

4 Curia adviſare vult—A judg- 
ment that the declaration 1s 
ſufficient as to 1000 |. part of 
the monies ſpecified in the 
plaintiff's bill. —And as to the 
reſt a judgment to account.— 
A render of the defendants to 
priſon at the day, — 
tors aſſigned. — appoint- 
ed for the auditors * 
the account — The defendants 
ive bail till the account ſhall 
adjuſted. The tenor of 
their recognizance—A further 
day prayed to complete the 
account, with ſeveral continues 
ances by Dies datus—The au- 
ditors * the account at 
the day; The account ſet ſorth 


—ſeveral iſſues joined upon 
the account—and a demu 
as to part. 


Audita 


* 
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Audita Querela. P. 
The writ of Audita Querela, 75 
Sci. fa. ſued out againſt the ad- 
miniſtrators of the deceaſed 


Another againſt the Defendant as 
drawer, payable on demand 93 
Another again thc defendant as 
indorſor ib. 


ib. | Another againſt the ad. indorſor. 


Judgment recovered agaiuſt 
two defendants * ib. 


: An Alias Sci. fa. awarded 76 


Sheriffs return a Nihil 15. 
The command of the writ 
The declaration upon the wy 

ib. 
The plaintiff's Gravamen 15. 
The Heriffs return a Nihil 15. 
Execution adjudged upon the 
Sci. fa. by default, altho'' 
the adminiſtrator was never 
ſummoned to ſhew cauſe, 
nor did appear ib. 
Actions on the Caſe. 
Declarations on General A b. 
For money had and received 90 
ry money laid out and expend- 


For money lent 75 
For 

For goods fold and delivered ib. 
A Quantum Meruit for the * 


An Indebitatus Aſſumpſit for 
meat, drink, waſſung and dg 


i « 
A — Meruit for the ſame 


ib. 

An Indebitatus Aſſumpſit for 
work and labour ib. 

A Quantum Meruit for the ſame 


ib. 

An Indebitatus Aſſumpſit for an 
apothecary's bill for the de- 
fendant's daughter ib. 
A Quantum Meruit for the ſame 


ib. 
An Inſimul Computaſſet 2 
Declarations on Promiſſory 3 


and Bills of Exchange. 


A declaration upon a Promiſſory | 


note againſt the defendant as 
drawer, payable one month 


| | 


after date. 92 


A declaration 2 a bill of = 
change againſt the drawer, the 
perſon upon whom it was 
drawn refuſing to accept it 95 
A declaration upon a bill of ex- 
change by him to whom the 
money was payable againſt the 
acceptor. | 
A 2 u 75 pol of ex- 
change againſt the drawers. 97 
A — in an action — 
a bill of exchange, which the 
plaintiff paid for the honour 
of the drawer of the bill, ſet 
ting forth the cſlom of mer- 
chants.— e nature of 
the U/ances 101, 102, 103, 104 
A declaration upon a forei 
bil! of exchange againſt the 
acceptor. 162 
A declaration upon a bill of ex- 
change againſt the acceptor, 
upon a foreign bill of ex- 
— 4 drawn at Vinice, 
brought by C. S. the indorſee, 
who had indorſed the ſame to 
A. C. but it not being paid to 
A. C. or factor, it came back 
again to the plaintiff, who 
paid the ſame. 104, 105, 12 
107, 1 
A declaration upon a bill of ex- 
change againſt the defendant, 
who undertook for the honour 
of the drawer.—Setting forth 
the nature of Uſances. 
That the bill was proteſted, 
and thereby the drawer be- 
came liable. And the defend- 
ant in conſideration the plain- 
tiff to whom the bill was pay- 
able, would not ſue the draw: 


er, promiſed to pay—-T 


„„ _ 5 


„ te boa Apa They 


Contained in this 
like laid another way. N 108, 
110 

mne Special Pro 


A 4 upon an dg, an Aung 


22 

of a baſtard I 5 
A declaration in caſe upon a 

promiſe on a bargain 123 
A declaration upon mutual pro- 

miſes chich lle plate an a by 


u to 
| eaſe to roy defendant his 


equity of redemption in two 


VOLUME. 


meſſuage purſuant to a pro- 

| miſe. wi P. 173 
A declaration for . 
22 of — — 2 
imparlance.—A ia . 
Conte the 3 — 2 
tual promiſes. But that be- 
fore making the award, the 
Plaintiff was indebted to the 
defendant in other ſums of 
money. That the defendant 
requeiled the arbitrator to 
e an allowance of his ſaid 
debt.— But that he made his 


cloſes, in conſideration where- | award without an conſider- 
of the defendant undertook to t's debt. 
pay the plaintiff 5d. with the | 167, 168-—The caſe. ibid. 
exceptions 3 _ 2 11 pon & I a- 
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_ Abatement. 


SMALLWwooD, and Others, againſt the Biſhop of 
LiTCHFIELD and CovenTay, and Others. 


N D cke ſaid Bi/hop and Walter, by Jom Lutwich, their at - Plea in a- 
rorney, come and defend the force and injury, and crave batement 
Oyer of the original writ of the aforeſaid executors, and it is read to a quare 
to them in theſe words: Elizabeth, by the grace of God, of — 
* England, France and Ireland, queen, defender of the faith, Wc. j, no ſuch 
* to the ſheriff of Derby, greeting: Command William, biſhop writ in the 
of Coventry and Litchfield, and Walter Marſh, clerk, that they regiſter of 

« juſtly, and without delay, permit Hump/rey Smallwood, Richard 6 its. 
* Sale, clerk, and Thomas Sale, clerk, executors of the teſtament ** 

of William Sale, clerk, to preſent a proper perſon to the arch- 
* deaconry of Derby, which in the life of the aforeſaid Wilkam 
* Sale was, and ſtill is vacant, and which (as it is ſaid) did in the 
lifetime of the ſaid William, belong to his donation, and doth 


« ors to the donation of them the ſaid Humphrey and Thomas, 


, tors of the will of the aforeſaid William ; And w pon 
they complain, that the aforeſaid Biſap and Walter unjuſtly diſ- 
* turbed the ſaid William the teſtator in his life-rime, (whoſe exe- 
* cutors the ſaid Hump/rey, Richard and Thomas are) to the preſent. 
delay of the execution of the laſt will and teſtament of the ſaid 
* William + And unleſs they ſo do, and if the ſaid Humphrey, 
* Richard and Thomas make you ſecure of proſecuting their claim, - 
then ſummon, by good ſummoners, the aforeſaid Biſhop and 
* Walter, that they be before our Juſtices at Wefminfler, from the 
* day of St, Michael, in fifteen days, to ſhew cauſe why they will 
* not; and have you there the Summoners, and this writ, Wit- 
* neſs our ſelf at Weftminſter,* this nineteenth day of July, in the 
Vor. I. NN | * thirtieth 


Nate ; It may be perceived that the word dicit, in a plea, is tranſlated 
that the defendant pleads that, &c, and ſuch tranſlation is apprehended to be 
right; for dice is to declare, plead, aver, affirm or anſwer, according to the 
ſubject matter to which it is applied; and therefore the reader is defired to 
make uſe of it in that manner throughout the reſt of the pleadings in 


® In Lut. 2. it is when, &c, 


R 


1 - 


Abatement. 


« thirtieth year of our reign, Which being read and heard, the 

faid Biſhop and Walter iy That there is not any form of any 

writ of quare impedit in 1 regiſter of original writs for an executor 

or executors of any perſon, for any diſturbance made to a reſtator's 
preſenting to an eccleſiaſtical dignity ; And that. by the aforeſaid 

writ it is ſuppoſed, That the aforefaid archdeaconry is vacant z in 

which caſe the aforeſaid executors might have had a writ of quare 

impedit, for a diſturbance made to them after the death of the ſaid 

teſtator : And alſo, the {aid writ contains in itſelf a double diſtur- 

' bance, one to the ſaid teſtator, and another to the ſaid executors : 

And alfo by the ſaid writ, the ſaid diſturbance which was made to 

the aforeſaid reftator, in his life-time, is ſuppoſed to have been a 
diſturbance to the delay of the execution of the ſaid will, which 

could not in any wife be; and this they are ready to verify; whiere- 

fore, inaſmuch as the ſaid writ, iſſued in the manner aforeſaid, is 

not warranted by the 7 of original writs, they pray judgment 

(PZ) of the ſaid writ, and that the ſame may be quaſhed, Ec. | 
The jurif, And the ſaid T. M. by Richard Carter, his Attorney, comes and 
dition of defends the ® force and injury, and pleads, that cognizance of 
the Court pleas of taking any thing upon the high ſeas, hath time out of mind 
of Admi- belonged and appertained, and doth now belong and appertain to 
_ plead- the Court of Admiralty, and not to any other court ; and that ſuch 
Clift 17. Pleas have been uſed and accuſtomed to be tried and diſcuffed. in the 
(Or thus, ſaid Court of Admiralty, according to the civil and maritime laws. 
Comes and And the ſaid T. M. further pleads, that he took and carried away 
_—_— bim- the goods and chattels, in the declaration mentioned, upon the high 
if _ ag ſeas for a maritime cauſe, which ſaid taking and carrying away of 
injury. the ſaid goods and chattels upon the high ſeas, in the manner afore- 
(Or thus, ſaid, are the ſame taking and carrying away whereof the faid JF. 
Come: and de above complains, Without that, That he the ſaid T. M. took the 
ends _— ſaid goods and chattels on ſhore, at Eccles aforeſaid, or any where 
TOE f the elſe but upon the high Seas; and this he is ready to verify: Where- 
force and in. fore, inaſmuch as the cognizance of the plea aforeſaid doth belong 
jury.) to the Court of Admiralty, the ſaid 7. M. prays judgment, if this 


honourable court will have any further cognizance of the aforeſaid 
plea, c. | | 


„ aforeſaid C. and E. in their proper perſons, come and 
5 defend the charge of the force and injury, and pray judgment of 
are nieces the ſaid writ, becauſe they aver, that the ſaid K and P. are nieces 
and not to the {aid William, (that is to ſay) daughters of R. B. and Grace 
ſiſters to | | | his 
William, 

»The deſendant, ſtrifly ſpeaking, does not defend the force and injury, 
for that cannot properly be defended, but rather denies it, and therefore 
defends himſelf againſt the charge of the force and injury by the matter 

- ſubſequent contained in his plea, which is the reaſon 1 have here ſaid, that 
the defendant defends liim(e)f againſt the force and injury laid to his charge; 
but if defending the force and injury may be underſtood to be the ſame as 
denying it, then the reader may uſe the words, comes and defends the force 


Pu hu yy. Vide 3. Black, Com. 297. The principal caſe is in Saville 54 
18. N „ » wud 20 


Abatement, 


his wife, which faid R. was brother to the ſaid Wilkam, without 
that, that the ſaid X. and P. are ſiſters of the ſaid William, as by 
the ſaid writ above is ſuppoſed ; and this the ſaid C. and E. are 


ready to verify: wherefore they pray judgment of the aforeſaid 
writ, and that the fame may be quaſhed, c. 


And the aforeſaid F. C. in his proper perſon comes and defends hat the 
himſelf againſt the force and injury laid to his charge, and pleads, defendant 
that he, long before the ſaid Dorothy exhibited her ſaid bill, is an Attor- 
was, and ever ſince hath been, and now is an Attorney of his pre- 2*Y of the 


ſent Majeſty's Court of Common Bench at Wefminfter, as by the þ 
proceſs to this plea annex d, under the ſeal of the ſame court, may 
appear ; and that he is proſecuting and defending divers ſuits, pleas, 
and affairs of divers liege people and ſubjeQs of his preſent Majeſty, 
in the ſame Court of Common Bench, as their Attorney. And the 
faid J. avers, that he, and all other Attornies of the ſame Common 
Bench, by a laudable and ancient cuſtom, and according to the law 
of this kingdom, and the liberties and privileges of the ſaid Com- 
mon Bench, there, time out of mind uſed and approved of, ought 
not to be forced or compell'd to anſwer before any Juſtices, or other 
Officers of our ſaid Sovereign Lord the King, or other Judges what- 
ſoever, in any court, except before the Juſtices of the Common 
Bench of our ſaid Sovereign Lord the King at We/ftmin/ter, upon 
any pleas or complaints (pleas of freehold, felonies and appeals only 


excepted z) and this he is ready to verify ; wherefore he prayeth (P 


judgment, whether he ought to be compell'd to anſwer to the ſaid 
Derothy, in the aforeſaid “ plea, and ſo forth. 


And the aforeſaid Jom, by Jom Schul./am, his Attorney, and , plea to 
the aforeſaid Henry, by Tofta/ Nelſon his Attorney, come and defend an action 
themſelves againſt the force and injury, and plead, that rhe ſaid brought by 


Robert ought not to have an anſwer to his ſaid writ of privilege, or 
to be admitted to have the privilege of an Attorney of this court, 


becauſe they aver (or ſhew' that the aforeſaid Henry, before the j g 


iſſuing out of that ſame writ (te wit) in Trinity Term, in the 
ſecond year of the reign of our Sovereign Lord the King that now 
is, came here into this court, by Jo Nelſon his Attorney, and 
exhibited ro the Juſtices here his bill of complaint, by the name or 
Robert L—— Gent, one of the Attornies of his ſaid preſent Majeſi / 


B 2 Court 


® 1 apprehend it very proper to preſerve the word plea here, in this and 
ſeveral other places hereaſter, as a technical term of art, and well underſtood 
by the profeſſion ; for placitum ſometimes ſignifies the ſubſtance of the defen- 
dant's defence, or of the plaintiff's reply thereto, ard fo of the defendant's 
rejoinder, they are all call'd p/acira : But here in this and ſeveral other in- 
ances, it ſignifies the very controverſy or matter in variance, As in Lott 25, 
where the defendant concludes his plea, that he "ought not to anſwer is 
placito pred. (that is in the ſaid plea or action; ſo in a prohibition it is men- 
tioned in the Grawamen, that the deſendant traxit the plaintiff in pla. itum into 
the court chriſtian, i. e. drew him into a ſuit gr contreverſy, 


Abatement. - 


Court of Common Bench, preſent here in court, in his proper per- 
ſon, of a plea of debt (or in an action of debt) the tenor of which 
bill followeth here in theſe words: To his Majeſty's Juſtices of the 
Common Bench, Suffo/k (to wit) Hensy Blomfietd, by Fefia/h Nelſon, 
his Attorney, complains of Robert L— Gent, one of the Attornies 
of his preſent Majeſty's Court of Common Bench, preſent here in 
court, in his proper perſon ;- for that the ſaid Robert doth unjuſt] 

detain, and hath not render'd to the ſaid Henry forty pounds, whic 

be oweth him; for that whereas the aforeſaid Robery, the twentieth. 
of April, in the ſecond year of the reign of his preſent Majeſty, 
borrowed of the aforeſaid Henry the faid forty pounds, to be paid 
to him whenever he the ſaid Robert ſhould be thereto required. 
Nevertheleſs the ſaid Robert, altho' often required, bath not rendered 
to the ſaid Henry the ſaid forty pounds, but hicherto hath, and now 
doth altogether refuſe ſo to do; wherefore he declares that he is 


. Injured, and endamaged to the value of forty pounds, and therefore 


(P4) 


brings his ſuit, and the pledges of proſecuting are Jon Doe and 
Richard Ros; whereupon, altho' it was incumbent on the ſaid Robert, 
by reaſon of his office as an Attorney, to be here in court, and tho' 
ſolemnly required to appear and attend in this court, in his ſaid 
office of an Attorney, yet he came not here into this court, nor 
alledged to this court any reaſon for his abſence ; therefore it was 
Jv APP that the aforeſaid Robert, for his contempt in this parti- 
cular, ſhould be fore-judged from executing his ſaid office of an 
Attorney, and ſhould be entirely ſtruck out of the roll of Attornies 
in this court, until, &c. as by the record and proceedings thereof, 
remaining here in this court, more fully may appear ; which ſaid 
os 28s remaineth in its full force and effect, neither revoked, re- 
verſed, vacated or annulled, by which the ſaid Robert, at the day 
of iſſuing his ſaid writ of privilege, was, and before had, and ever 
fince hath been, and now is entirely removed from and deprived of 
his ſaid office of an Attorney of this court, Without that, That the 
ſaid Robert is, or at the day of iſſuing the aforeſaid writ was, or at 
any time ſince hath been an Attorney of this court, as by the ſaid 
writ above is ſuppoſed ; and this he is ready to verify ; wherefore 
he prayeth judgment, whether the ſaid Robert ought to receive any 
anſwer to his writ aforeſaid, or be admitted to have his privilege of 


this honourable court, Qc. 


Plea, admi- 
niſtrators, 
and not 
executors, 


And the aforeſaid R. by F. M. his Attorney, comes and defends 
himſelf againſt the ſaid charge of the force and injury, and pleads 
That the ſaid John Heard, on the fifth day of December, in the 
year of our Lord one thouſand fix hundred ninety- four, at London 
aforeſaid, in the ſaid pariſh and ward, died inteſtate ; after whoſe 
death, adminiſtration of all and ſingular the goods and chattels, 
rights and credits, which were the property of the ſaid J. H. at the 
time of his death, by the Worſhipful Sir Charles Hedges, Knight, 
Doctor of Laws, lawfully conſtituted commiſſary and r 
| gene 


Adarement. 

1 to the Reverend Father in Chriſt, Henry by divine permiſ- 
= Lord Biſhop of London, in the diviſions of Eſſex and Hertford. 
ure, to whom the commiſſion of adminiſtration aforeſaid then did 
and now doth of right belong, on the eighth day of February, in the 
year of our Lord one thouſand fix hundred ninery-four, at London 
aforeſaid, in the pariſh and ward aforeſaid, was granted to the 
ſaid R. Heard, in due form of law ; in which caſe the aforeſaid 
E. and M. ought to have named the ſaid Robert in the ſaid writ, as 
adminiſtrator of the goods and ehattels which were the property of 
the ſaid 7. H. and not executor of the laſt will and teſtament of the 
faid ) H. and this he is ready to verify; wherefore he prayeth 
judgment of the aforeſaid bill, and that the fame may be 
quaſhed, c. 8 


And the aforeſaid J. in his proper perſon comes and defends 


the A plea of 


force and injury, and pleads, that in Eafter Term, in the fifth year privilege, 
of the reign of our late Sovereign Lord William the Third, and our that the 
late Sovereign Lady Mary, late King and Queen. of England, &c, detendant 
on Tueſday next after fifteen days of Eaſter, that ſame term, Sir ' © Filazer 


John Holt, Knight, then the Chief Juſtice, aligns to hold pleas in E: wy 
nd 


the court of our ſaid late Sovereign Lord a dy, the King and 
Queen, before themſelves, ® Gratis, gave and granted to the ſaid 
J. V. the Office of Filazer in the court of the ſaid late King and 
Queen, before themſelves, and then and there admitted the ſaid 


ng's 


Bench. 


7. W. to the ſame Office of Filazer, of the county of Kal, to 
ave and to hold to him as his freehold, for the term of his liſe, 


according to the cuſtom of the ſaid court uſed and approved of in 
the tune of the ſaid King and Queen, and that inſtant placed and 
inſtituted the ſame James W/#0dhouſe into the perſona] poſſeſſion of 
the ſaid office, the ſaid James Woodhouſe having taken as well the 
oath of allegiance to the aid late King and Queen, according to 


the form of the ſtatute in ſuch caſe made and provided, as alſo the 


uſual oath by him firſt to be taken, well and faithfully to carry and 
behave himſelf in that office ; to bave, occupy: and enjoy the ſame 
in the manner aforeſaid, together with all fees,” advantages an 

profits to the ſame office incumbent, and anciently due and accuſ- 


(Ps) 


tom'd to be paid, as by the record of the ſaid grant and admiſſion 


remaining in the court of our Sovereign Lord the King that now is, 


before the King himſelf, may appear ;: by, virtue of which grant 


and admiſſion, he the ſaid James, long before, and at the day of 
the iſſuing of the original writ aforeſaid,” was, and now is a filazer 
of the ſaid Court of King's Bench, as aforeſaid, - And the ſaid J. 
72 1 that time out of mind, ſuch filazers of the ſaid court 
or our 


id Sovereign Lord the. King here, accord ing to the "Om. | 


* The word gratis is by common uſe, made an E li phraſe of ſpeech . 
and by every one underſtood to ſignify without fee or Gow ; and therefore” 1 


thought fit here to make uſe of it in this, and ſeveral other inſtances of the 
like nature, . 


Abatement. 


of the ſame hitherto uſed and approved of in the ſame court, have 
been accuſtomed to be impleaded in all perſcnal actions, at the ſuit 
of any ſubje& of our Sovereign Lord the King, and his predeceffors, 
kings and queens of this kingdom, by bill exhibited in the ſajd 
court, before the king himſelf, againſt ſuch filazers preſent in the 
ſame court, in their proper perſons ; and of right ought ſo to be; 
and this he is ready to verity ; wherefore, he prays judgment, if 
this court of our ſaid Sovereign Lord the King will here take any 
further cognizance of the aforeſaid plea againit the ſaid J. H. 


FzRRERS againſt WIiLLLans. 
; 2 4 £ * 4s . . * 4 . . ”, 


Plea in And the aforeſaid Frances, by Sylvefler Petit, her attorney, 
8 comes and defends the force and injury, and pleads, That true it is, 
the defen. that the ſaid William White, on the eighteenth day of Newember, in 
dant con- the third year of the reign of his preſent Majeſty King Charles the 
ſefſerh the ſecond, at Ba/hall aforeſaid, died ſeiſed of the reverſion of the ſaid 
—— of  tenements mentioned in the ſaid writ, without any iſſue of his body 
White | begotten upon the body of the ſaid Frances; and that the ſaid Jo/n 
without Ferrers is covſin and heir to the ſaid William, in ſuch manner and 
iTue, and form as he the ſaid John Ferrers doth by his writ and declaration 
that the above ſuppoſe. Bur the ſaid Frances in L. defence further plea 
eee! that the laid William White, being ſeiſed of the reverſion of the 
as eouſin - an JW 7s SO : 
and beir; aid tenements, with rhe appurtenances, in the manner aforeſaid 
but further he the ſaid William White, on the ſixth day of September, in the 
taith, that year of our Lord one thoufand ſix hundred fixty-fix, at Ba/hall 
_—_— aforeſaid, made his laſt will and teſtament in writing, and thereby | 
ee directed and appointed, that if he ſhould have iſſue of his body, 
ixthof fuch zue ſhould have and enjoy all his real eſtate in his manors, 
September, lands, tenements and hereditaments ; and for default of ſuch iſſue, 
1660, by that then all his manors, lands, tenements and hereditaments ſhould 
w_ * come and remain to his nephew John Ferrers, ont now plaintiff ) 
— c. and to the heirs of his body; and for default of ſuch iſſue, to his 
to the plain- nephew Philip Ferrers, and the heirs of his body; and for default 
tiff in tail, of ſuch iſſue, to his nephew George Nexwtoh, his heirs and aſſigns 
with ſeveral for eyer ; and afterwards, (to auit) on the eighteenth day of Novem- 
art ng ber, in the thirteenth year of the reign of his preſent Majeſty, at 
s plain- "Befhall aforeſaid," he the ſaid William White died ſeized of the 
tur, by the reverſion mentioned in the ſaid writ, without having any iſſue of his 
ceath of the body begotten, after-whoſe death, ſhe the ſaid Frances entered into 
lid — . the renements and premiſſes aforeſaid, with the appurtenances, and 
TY was, and now is thereof ſeiſed in her demeſne as of a freehold, for 
of the re- the term of her life; and the aforeſaid John Ferrers, by virtue of 
verſion in the aforeſaid devife, became, was, and now is ſeiſed of the ſaid 
tail. _ reverſion in his demeſne, as of a fee-tail (to avit) to him, and the 
Lutw-1557+ heirs of his body iſſuing, Without that, that the tenements afore- 
Iv. I. 493» 2 | ** * a | ; ſaid, 


o 


/ 


i Abatement. | 
Laid, after the death of the ſaid Milliam White, deſcended to the (P6) 


faid John Ferrers, as couſin and heir to the faid William White, as ans. 4-99 'K 
by the declaration above is ſuppoſed ; and this he is ready to verify ; diſcent to 
whereſore he prays jodgwyent of the ſaid writ, and that the ſame the plaintiff 
may be quaſhed, Te. 1 

And the aforeſaid F. and J. in their proper perſons, come and Th, ſtatute 
defend the force and injury, and pray judgment of the aforeſaid of additions 
writ, becauſe they plead that _—_ to the form of the ſtatute pleaded, 
of additions in, writs, in which proceſs of outlawry lieth, the ad- 
dition of the vill hamlet, place and county of the commorancy of 
the ſaid Jon ought to have been expreſſed in the ſaid original writ 
of the ſaid Thomas ;z and this he is ready to verify; wherefore, 
inaſmuch as ſuch addition is not expreſſed in this writ, the ſaid F. 
and F. pray judgment of the ſaid writ, and that the ſame may be 
quaſhed, Oc. one . 

And the aforeſaid Ch. by F. Gibſon, his attorney comes and de- Abatement 
fends the force and injury, and prays judgment of the aforeſaid writ, in quare 
becauſe he pleads, that he is, and at the time of iſſuing the afore- + ge ig 
ſaid original writ was, and long before had been a perſon of the e yu = 
ſaid ehureh, inducted into the ſame, on the preſentation of Iſaac named in 
Welham, Gent, And the ſaid C hath not, nor claimeth ro have the wrir 
any thing in the advowſon of the ſaid church, or in the ſaid church, with the 
but as parſon thereof, inducted therein, on the preſentation of the PR 33 
ſaid F- which ſaid is now alive, and in perfect health, N. ** 0 
(to wit) at Thornton aforeſaid ; and this he is ready to verify; 9 
wherefore, inaſmuch as the ſaid Iſaac is not named a defendant to- 
gether with the ſaid CA. in the aforeſaid writ, he prays judgment of 
the ſaid writ, and that the ſame may be quaſhed, | 


Brown and Derr. 


And now here at this day, {to wit) on Wedneſday next after 15 Special 
days of Eafter, this fame term, (till which day the aforeſaid H. imparlance, 
ſaving to himſelf all and all manner of exceptions as to the ſaid 
bill of the aforeſaid E. as to the ſaid declaration, had leave to im- 
par}, and then to anſwer, Cc. before which day our ſaid late 
Sovereign Lady the Queen deparred this life) comes as well the ſaid The demiſe 
Edward by his attorney aforeſajd, as the ſaid H. by R. F. his ol the 
attorney; and the ſaid NH. defends the force and injury, and pleads, Queen, 
thar he the ſaid H, ought not to be compelled ro anſwer to the ſaid 
writ, becanſe he avers, that the ſaid Edward lately (ro wit) in OLE 
Trinity term laſt paſt, in his preſent Majeſty's Court of Common ee Tt 
Bench at Weſtminſter,” impleaded the aforeſaid H. in a certain plea pending in 
of treſpaſs upon the caſe, and for the ſame cauſe in the declaration the Com- 
abovementioned, as by the record thereof, now remaining in the mon Pleas, 
ſame court of Common Bench, may appear; and that the parties — 5 

| 5 | aſoicſ. id, * 


a 


Abatement. . 


aforeſaid, to and in the ſaid plea, in the ſaid court of Common 
Bench, and the aforeſaid E. B. the now plaintiff, and the ſaid H. D. 
are the ſame, and not different perſons ; and that the plea aforeſaid, 
now remains undetermined in the ſame court of Common Bench; 
and this he is ready to verify; wherefore, he prays judgment, 
(P7) whether he ought to be compelled to make any anſwer to the afore- 
ſaid writ, Ec. n : < 
PRE And the faid Alexander, by John Morgan, his attorney, comes 
3 and defends the force and injury, and 2 . judgment of the ſaid 
rancy. Writ, becauſe he pleads, That he now doth, and at the day of ſu- 
ing out the ſaid original writ of the aforeſaid C. did, and for many 
years before had, and ever ſince hath inhabited and dwelt in the 
riſh of St. Dunſian's in the weſt, in London, Without that, that 
he the ſaid A. at the day of ſuing out the ſaid writ, did, or at an 
time before or ſince had, or now doth inhabit and dwell in the pari 
of St. Clements Danes, in the county of Middleſex, as the ſaid C. 
doth above ſuppoſe by his ſaid writ ; and this he is ready to verify; 


wherefore, he prays judgment of the ſaid writ, and that the ſame 


may be quaſhed, c. | | 
Abatement And the aforeſaid L. by William Stibbs, his attorney, comes and 
for a vari- defends the force and injury, and craves Qyer of the writ aforefaid, 
ance be- and it is read to him in theſe words, George, &c. [reciting the writ] 
tween the which being read and heard, he the ſaid L. prays judgment of the 


— writ aforeſaid, becauſe he pleads, that between the writ and the de- 


for that he Claration aforeſaid, there is a manifeſt variance, for that the ſaid J. 
brings the Eath brought his writ aforeſaid againſt him the ſaid L. by the name 
writ as a of L. B. Knight and Baronet, and declared againſt him upon that 
nicbt and rir, by the name of L. B. Armiger, and not by the name of L. B. 


ee Knight and Baronet, as the ſaid 7. ought to have declared; and 


as an eiq; this he is ready to verify ; whereupon, the ſaid B. for the variance 

| aforeſaid, prays judgment of the wrir, and that the ſame may be 

quaſhed, Qc. N | 

Toanagji. And the aforeſaid Richard, by F. M. his attorney, comes and 
on brought prays judgment of the writ aforeſaid, becauſe he avers, that the 
by a feme aforeſaid Elizabeth, on the day of her obtajning of the ſaid original 
ſole, the writ (that is to ſay) on the firſt day of June, in the ſixth year of the 
ue reign of our Sovereign Lord the King, was, and ever ſince hath 
a tate pee been, and now is, covert of one Jen Bland, her huſband, (chat is 
of the writ, to ſay) at London, in the pariſh and ward aforeſaid : and this he 
that the is ready to verify; wherefore, he prays judgment of the writ 
plaintiff is aforeſaid, ſued out by the ſaid Elizabeth, by the name of Elizabeth S. 
covert of, widow, as a feme fole, and that the ſame may be quaſhed, c. 


J. B. at tne 5 
day of the writ purchaſed, 


Abatement And the aforeſaid Biſp, and the ſaid 7. K. come and crave 
of _ ori- Oyer of the original writ, and it is read to them in thefe words, 
mann George, Cc. [reciting the writ] which being read and heard, they 
it. the ſaid Biſſ and J. K. pray judgment of that writ, becauſe th 
imgedit, : 8 ; 
plead that the ſame writ doth not agree with the form of the writ 


in 


Abatement. 


in the regiſter, in ſuch caſe ordained and provided, for that they 
aver, that the ſaid writ wants this word (unjuſtly) : and this they 
are ready to verify ; whereupon, (or) for which reaſon they pray 
judgment of that writ, and that the ſame may be quaſhed, Cc. 


BARTELOT againſt BuzToON, (P8) 


And the ſaid Henry replies, that the faid Anne, notwithſtanding , cation 
any thing above alledged, ought to anſwer to his ſaid writ, be- to * * of 
cauſe he avers, that the ſail Henry, in Hillary Term laſt paſt, im- covertute, 
pleaded the faid Ame in the plea aforeſaid, here in his Majeſty's that the de- 
court of Common Bench; and the {aid Henry there declared, in the ea 
ſame Hillary term, againſt the ſaid Anne in the fame courr, in the 3 of 
aforeſaid plea z and the ſaid Anne, in the ſame Hillary term, by eſtoppel, by 
the aforeſaid Peter Budger, her attorney, came and defended the reaſon of 
force and injury when, We and then prayed leave to imparl to her impar- 
the ſaid declaration until fifteen days from Eaſter, then next follow- wo 
ing, and ſuch leave ſhe had accordingly ; the ſame day was given 79 
to the ſame Henry here, Wc. as by the record and proceedings ag 
of, now remaining here in this court, may appear ; and the afore- 
ſaid Arne, at the aforeſaid ffreenth day from 1 * pleaded in 
the manner and form aforeſaid. And the ſaid. Henry avers, that 
the ſaid plea, in the manner and form above pleaded, after the ſaid 
leave to imparl, and the matter therein contained, are not ſufficient 
in law to preclude the ſaid Henry from having a propet anſwer to 
his ſaid writ, to which ſaid plea, he the ſaid Henry is under no 
neceſſity to anſwer thereto, in any other manner howſoever ; and Vide 2d. 
therefore, the ſaid Henry prays judgment, and that the ſaid Anne — cr? 
may further anſwer Rag writ aforeſaid, Ofc. OS - cats. — 28 

And the ſaid John Laſcells, of Aitleburgh, in the county of A plea in 
Norfolk, Eſq; and Anne his wife, by Robert Martin, their attorney, abatement 
come and plead, that they are the ſame perſons againſt whom the - -* x gy 
aforeſaid Lewis, who ſueth in this caſe, as well for our Sovereign ;, eee 
Lord the King as for himſelf, brought his writ aforeſaid, by the town or 
name of John Laſcells, late of Addlebury in the county of Norfolk, hamlet, to 
Eſq; and Anne his wife, and they pray judgment of the writ afore- à qui tam, 
ſaid, becauſe they aver, that m the aforeſaid county of Norfolk 
there is not, or at the day af ſuing out the original writ of him the 
ſaid Lewis who ſueth in this caſe, as well, and ſo forth, was, or at 
any time before had there been any ſuch town, hamlet, or any other 
place known or called by the name of Adalebury, as the aforeſaid 
Lewis, who, and ſo forth, doth by his writ aforeſaid ſuppoſe ; and 
this they are ready to verify; whereupon, inaſmuch as the ſaid 
= Laſcells, and Ame, are not named in certain of what town or 

mlet the ſaid Jon and Ame were, or are inhabiting, according to 
the form of the ſtatute in ſuch caſe made and provided, they pray 
Judgment of that writ, and that the ſame may be quaſhed, Ec. 
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Mifnomer Robert Syms, againſt whom the ſaid T. H. hath exhibited his 
in the Sur- aforeſaid bill, by the name of Robert Symonds, by J. L. his attor- 


Abatement. 


1 ney, comes and defends the force and injury, and prays judgment 
3 n of the aforeſaid bill, becauſe he pleads that he is the ſame perſon 
\8alk.6,72, againſt whom the aforeſaid T. H. hath exhibited his ſaid bill, by 
>08. Caſes the name of Robert Symonds ; and that he now is, and at the time 
239, f the exhibiting the ſaid bill was, and from the time of his nati- 
Lug.  vity always hitherto hath been called and known by that name and 
(P9) Grname (to wit) at London aforeſaid, in the pariſh and ward afore- 
Fiat. Reg. ſaid, without that, that he now is, or at the time of exhibiting the 
55 W ſaid bill againſt him, was, or at any time before had or ſince hath 
. deen called or known by the name of Robert Symonds, as the ſaid 
| T. in his ſaid bill hath alledged; and this he is ready to verify; and 
therefore prayeth judgment of the aforeſaid bill, and chat the ſame 

may be quaſhed, '&c. 


Raye at the Suit of SwaINE. 


| Plea that And the aforeſaid Edward, by T. $. his attorney, comes and de- 


the Plaint'ff fends the force and injury, and pleads, that the ſaid Edward is not 

CO entitled to an anſwer to the aforeſaid bill becauſe he avers, that 

: eqn 5 46. the ſaid Edward is an alien, born at Calais, in the kingdom of 

Lilly z, France, in parts beyond the ſeas, under the ligeance of Lewis the 

Pract. Reg. French king, an enemy to our ſovereign Lord, now king of Great 

15. 400. 55. Britain, &c. born of a father and mother adherents to the enemies 
of our ſaid ſovereign Lord the King. And the ſaid Edward came 
hither into England without the ſafe conduct of our ſaid ſovereign 
Lord the King. And this he is ready to verify ; whereupon he 
prays judgment whether he ought to anſwer to the aforeſaid 
bill, Ce. 5 


BRACKLEY againſt STANTON. 


C:verture And the aforeſaid Sarah, in her proper perſon, comes and prays 
pleaded. judgment of the aforeſaid bill of the ſaid William, becauſe. ſhe 
Mod. Caſes, ayers, that ſhe the ſaid Sarah, at the time of exhibiting of the 
= ſame bill of the ſaid William againſt the ſaid Sarah, was covert of 
Lilly ME J. V, then and now being her huſband, and actually alive (to wit) 
Pract Reg.8 at Iington aforeſaid, in the county aforeſaid ; and this the ſaid Sa- 
Salk, 7, 8. rah is ready to verify. And by reaſon the ſaid J. V. is not named 
in the aforeſaid bill, ſhe the ſaid Sarah prays judgment of the afore- 

ſaid bill, and that the ſame may be quaſhed, 5 3 
: And the ſaid William replies, that the ſaid bill of the aforeſaid 
A Replica* Milliam ought not to be quaſhed for any thing by the ſaid S 

uon thereto, ; A 

above in pleading alledged; becauſe he avers, that the ſaid Sarah, 
at the ſaid time of the exhibiting the ſaid bill (o wit) on the _ 
ty-thir 


a a mo oo a a. . co. - 


Abatement. 


ty-third day of OMober, in the fifth year of the reign of his preſent 
majeſty George the ſecond, King of Great Pritain, &c. (to wit) at 
Mingun aforeſaid, in the county aforeſaid, was ſole and uncovert 
with the ſaid J. V. without that, that the aforeſaid Sarah, at the 
aforeſaid time of exhibiting the aforeſajd bill was, or at any time 
afterwards hath been covert of the aforeſaid F. V. her huſband, in 
ſuch manner and form as the ſaid 4arak above in pleading hath al- 
ledged ; end this he js ready to verify; wherefore he prays judg- 
ment, and his ſaid debt, together with his damages, occaſioned by 
detaining the ſame to be adjudged to him, Ec. 


LeveTT, at the Suit of the College of Phyſicians, ( P10 ) 
| | of London, © | 


@ 9a fo. + 00 OCT NP 


And the aforeſaid H. L. by R. S. his attorney, comes and prays Miſnemer . 
Judgment of the aforeſaid bill, becauſe he pleads, that the afore- cf Addition 
ſaid H. long before the time of exhibiting the aforeſaid bill, had of Degree. 
been, then was, and now is a doctor of phyſick, duly, made fo by eee 7. 
the Univerſity of Oxford, (to wit) at London aforeſaid, in the pariſh 2 


d. 47. 
and ward aforeſaid; wherefore, inaſmuch as he the ſaid Henry is = 3 


5 not named a doctor of phyſick in the aforeſaid bill, he prays judg- 472. 

of ment thereof, and that the ſaid bill may be quaſhed, {Fc. 

he And the aforeſaid T. S. by. Robert Martin, his attorney, comes Abatement, 
_ and defends the force and injury, and craves oyer of the aforeſaid that the 


writing obligatory, and it is read to him in theſe words, ſſ. Nowe- Defendant 


me rint univerſe per preſentes, [here recite the bond] which being read Ban we 
ign and heard the ſaid T. S. prays judgment of the aforefaid writ, be- ly A 


cauſe he avers, that at the aforeſaid time of the ſealing and delivery and G. who 
of the aforeſaid writing obligatory, whereon the aforeſaid plaintiff are not 
complains againſt the ſaid defendant; (that is to ſay} upon the ſaid named. 
ſecond day of May, in the fifth year of the reign of his preſent Ma- 3 
jeſty George the ſecond, King of Great Britain, &c. in the ſaid de- oo | 
claration above-mentioned, at Lewes aforeſaid, in the county afore- 
ſaid, the aforeſaid E. F. and G. H. named in the ſaid writing 


rays obligatory, together with the ſaid T. S. likewiſe ſealed and deli“ 
. ſhe vered the ſaid writing obligatory, as the joint act and deed of the 
{ the ſaid E. F. G. H. and the faid T. S. and thereby became firmly 
rt of bound jointly to the aforeſaid plaintiff, in the aforeſaid one hundred 
wt) pounds, which ſaid E. F. and G. H. are now actually alive. Where- 
d Sa- fore, inaſmuch as the ſaid E. F. and G. H. are not joined Deſendants 
amed together with him the aforeſaid 7. S. in the declaration mentioned, 
fore the ſaid T. S. prays judgment of the ſaid writ, and that the ſame 
may be quaſhed, &c, - * e 

reſaid 4 | 

Sar MolLzx and IsTeD. 


rwen- 


f And the aforeſaid 7. in his proper perſon comes and defends the Another 
-thir 


force and injury, and prays judgment of the aforeſaid bill, r Action 
e 


Abatement. 


Miſnomer Robert Syms, againſt whom the ſaid T. H. hath exhibited his 
in the Sur- aforeſaid bill, by the name of Robert Symonds, by F. L. his attor- 
(ng ney, comes and defends the force and injury, and prays judgment 
3 _—_ 4 b of the aforeſaid bill, becauſe he pleads that he is the ſame perſon 
AIP againſt whom the aforeſaid T. H. hath exhibited his ſaid bill, by 
Nod. Caſes the name of Robert Symonds ; and that he now is, and at the time 
239, Of the exhibiting the ſaid bill was, and from the time of his nati- 
Lily 1.  vity always hitherto hath been called and known by that name and 
(P9 ) groame (to wit) at London aforeſaid, in the pariſh and ward afore- 
Pratt. Reg. ſaid, without that, that he now is, or at the time of exhibiting the 


4 W 5n ſaid bill againſt him, was, or at any time before had or ſince hath 


21. been called or known by the name of Robert Symonds, as the ſaid 

5 T. in his ſaid bill hath alledged; and this he is ready to verify; and 
therefore prayeth judgment of the aforeſaid bill, and chat the ſame 
may be quaſſed, Cc | 


Rap at the Suit of SwAINE. 


Plea that And the aforeſaid Edward, by T. S- his attorney, comes and de- 
the Plaint'ff fends the force and injury, and pleads, that the ſaid Edward is not 
erase entitled to an anſwer to the aforeſaid bill becauſe he avers, that 
l ng 4 6. the ſaid Edward is an alien, born at Calais, in the kingdom of 
Lilly z, France, in parts beyond the ſeas, under the ligeance of Lewis the 
Pract. Reg. French king, an enemy to our ſovereign Lord, now king of Great 
15. 400. 55. Britain, &c. born of a father and mother adherents to the enemies 
of our ſaid ſoyereign Lord the King. And the ſaid Edward came 
hither into England without the ſafe conduct of our ſaid ſovereign 
Lord the King. And this he is ready to verify ; whereupon he 
prays 5 whether he ought to anſwer to the aforeſaid 
bill, Ce. . 


BRACKLEY againſt STANTON. 


2verture And the aforeſaid Sarah, in her proper perſon, comes and pray 
pleaded. judgment of the aforeſaid bill of the ſaid Wiltiam, becauſe. ſhe 
Mod. Caſes, ayers, that ſhe the ſaid Sarah, at the time of exhibiting of the 
e ſame bill of the ſaid William againſt the ſaid Sarah, was covert of 
Lilly 15 5* J. V. then and now being her huſband, and actually alive (to wit) 
Pract Reg. 8 at Iington aforeſaid, in the county aforeſaid; and this the ſaid Sa- 
Salk. 7, 8. ra} is ready to verify. And by reaſon the ſaid J. W. is not named 
in the aforeſaid bill, ſhe the ſaid Sarah prays judgment of the afore 

ſaid bill, and that the ſame may be quaſhed, Cc. 
; And the ſaid William replies, that the ſaid bill of the aforeſaid 
A ee William ought not to be quaſhed for any thing by the ſaid Sarei 
on Fiere'®* above in pleading alledged; becauſe he avers, that the ſaid Saroh, 
at the ſajd time of the exhibiting the ſaid bill (zo wit) on the tr 
| ty-thif 


| Abatement. 
ty-third day of OFober, in the fifth year of the reign of his preſent 


majeſty George the ſecond, King of Great Pritain, &c. (to wit) at 
4 Iflingwn aforeſaid, in the county aforeſaid, was ſole and uncovert 
a with the ſaid J. VW. without that, that the aforeſaid Sarah, at the 


aforeſaid time of exhibiting the aforeſajd bill was, or at any time 
afterwards hath been covert of the aforeſaid F. V. her huſband, in 
ſuch manner and form as the ſaid (ara above in pleading hath al- 
ledged ; and this he js ready to verify; wherefore he prays judg- 
ment, and his ſaid debt, together with his damages, occaſioned by 
detaining the ſame to be adjudged to him, Cc. 


LeveTT, at the Suit of the College of Phyſicians, ( P10 
. of London. | 


And the aforeſaid H. L. by R. S. his attorney, comes and prays Miſnemer. 
Judgment of the aforeſaid bill, becauſe he pleads, that the afore- cf Addition 
ſaid H. long before the time of exhibiting the aforeſaid bill, had of Degree. 
been, then was, and now is a doctor of phyſick, duly made ſo by 2 7. 
the Univerſity of Oxford, (to wit) at London aforeſaid, in the pariſh 8 


de- | 

= and ward aforeſaid ; wherefore, inaſmuch as he the ſaid Henry is 2 
that not named a doctor of phyſick in the aforeſaid bill, he prays judg- 472. 

7 ment thereof, and that the ſaid bill may be quaſhed, c. 

the And the aforeſaid T. S. by Robert Martin, his attorney, comes Abatement, 
rea! and defends the force and injury, and craves oyer of the aforeſaid that the 
3 writing obligatory, and it is read to him in theſe words, ſſ. Nowe- Defendant 


rint univerſi per preſentes, here recite the bond] which being read Need dhe 


ame 3 
5 and heard the ſaid T. S. prays judgment of the aforeſaid writ, be- ond 
\ he cauſe he avers, that at the aforeſaid time of the ſealing and delivery and G. who 
efaid of the aforeſaid writing obligatory, whereon the aforeſaid plaintiff are not 


complains againſt the ſaid defendant; (that is to ſay; upon the ſaid named, 
ſecond day of May, in the fifth year of the reign of his preſent Ma- 3 
jeſty George the ſecond, King of Great Britain, &c. in the ſaid de- 
claration above-mentioned, at Lewes aforeſaid, in the county afore- 

ſaid, the aforeſaid E. F. and G. H. named in the ſaid writing 


prays obligatory, together with the ſaid T. S. likewiſe ſealed and deli“ 
e ſhe vered the faid writing obligatory, as the joint act and deed of the 
ff the ſaid E. F. G. H. and the faid 7. S. and thereby became firmly 
ert of bound jointly to the aforeſaid plaintiff, in the aforeſaid one hundred 
0 wil) pounds, which ſaid E. F. and G. H. are now actually alive. Where- 
id Sa- fore, inaſmuch as the ſaid E. F. and G. H. are not joined Deſendants 
named together with him the aforeſaid T. S. in the declaration mentioned, 
afore the ſaid T. F. prays judgment of the ſaid writ, and that the ſame 
may be quaſhed, &c, | e 

oreſaid 75 | 

— MorlLzR and Isr ED. 

ar uli, 


> twen. And the aforeſaid T. in his proper perſon comes and defends the Another 
y-third force and injury, and prays judgment of the aforeſaid bill, _— Action 
| e 


Abatement. 


pendiag in he pleads, that the aforeſaid J. here in this Court lately (to wit) in 
15 fam? Faſter term laſt paſt, brought his writ againſt the ſaid 7. of the 
ourt, ; : nn . : I 
2 Salk. 715. Plea aforeſaid, and thereupon the faid J. in declaring againſt the 
Moor 539. ſaid Thomas, by the name of T. — 45 late of London, gent. then and 
8 Co. 118. there appearing at the ſuit of the ſaid Jin the aſoreſaid plea (or 
2 Ven. 120. action did complain, that whereas [and ſo ſet forth the declaration] 
apy 4572s by the ſaid record thereof, now remaining here in this court may 
Bird 122, appear; which ſaid plea, {or action) iſſued; upon the aforeſaid 
5 Co. 61. writ, in form aforeſaid, is yet pending here in this honourable 
Prac.Rez.7. court at 1 aforeſaid, undifcufled, undetermined, and not 
48 5. diſcontinued. And the ſaid T. further pleads, that the aforeſaid 
Lilly 2 J. M. named in the aforeſaid declaration, and the aforefaid J. M. 
named in the aforeſaid bill, now exhibited againſt him the ſaid 
T. J. are one and the ſame, and not different perfons ; and that 
G the ſaid T. J. in the aforeſaid declatation. and.plea' nam̃ed, and the 
(PII) aforeſaid 7 J. mentioned in the ſaid bill exhibited againſt the ſaid 
; 7. J. are one and the ſame, and not different perſons. And the 
aforeſaid T. J. further faith, that the cauſe of action in the afore- 
ſaid declaration above pleaded mentioned, and the cauſe of action, 
of which the ſaid J. now complaineth againſt the ſaid T. are one 
and the ſame, and not different cauſes of action; wherefore he 
prayeth judgment of the aforeſaid bill exhibited in form aforeſaid, 
and that the ſame may be quaſhed, and ſo forth. 


CARTER at the Suit of BxNNETT. 


And the aforeſaid Anne, who is within the age of twenty one 
Infancy years, by K. C. her guardian (in a ſpecial manner admitted by the 
1 court of our ſaid 8 Lady the now Queen) here comes and 
Lilly z. Prays judgment of the aforeſaid bill, becauſe the faith, that ſhe the 
Prac, Reg, aforeſaid Anne, at the day of exhibiting the aforeſaid bill, was, and 
51. 653. now is within the age of twenty-one years, (that is to ſay) of the 
age of nineteen years, and no more; (to wit) at London aforeſaid, 
at the pariſh and ward aforeſaid ; and that the aforeſaid F. doth 
not proſecute her ſaid bill againſt the ſaid 4. either by her nen 
friend, or by her guardian. And this ſhe is ready to verify; and 
therefore prayeth judgment of the aforeſaid bill, and that the ſame 

may be quaſhed, and ſo forth, 1 1 
Plea to the And the aforeſaid J. in his proper perſon comes and ſays, that 
Juriſdigion he was, at the day of exhibiting of the aforeſaid bill of the afore- 
oftheCourt, ſaid Thomas, and for divers, yeats before, had been, and now is an 
none. attorney of the court of Common Bench of our ſaid ſovereign Lady 
= en the Queen, ' attending divers affairs of ſeveral of her faid majefty's 
of the Con... liege people, in proſecuting and defending ſeveral ſuits for them us 
mon Pleas, their attorney; and that the ſaid J. and all other attornies of the 
Lilly 9- laid court of Common Bench, while they ate ſo proſecuting and 
| | defending 
® This plea will not be allowed now, unleſs pleaded as by: the proceſs unde 


the ſeal of the ſame court to this plea annexed more fully appears, and the writ muſt 
be annexed to the plea, Lilly 9. in marg, 


/ tt Dee So or Sons 


at 


8 Weftminfler in the ſaid county of Middleſex) their ſaid late majeſ- &c, 


Abatement. 


defending ſuch affairs and ſuirs of their clients, (according to the 
cuſtom in the fame court of Common Bench at Weſtminſter, time 
out of mind hitherto uſed and approved of) ought not to be drawn 
or compelled againſt their wills to anſwer before any juſtices or 
officers of our AP Lady the Queen, or other ſecular judges what- 
ſoever (except before the juſtices of the ſaid Common Bench at 
Weſtminſter, upon any pleas, plaints, or-demands (except only pleas ' 
of freehold, felonies and appeals.) And this he is ready to verify; 
and therefore prayeth judgment, whether this honqurable court 
ought to take any cognizance of the plea aforeſaid againſt him, and 


ſo forth, | 


FRAMPTON at the Suit of Nourse, ; 

And the aforeſaid C. F. by F. L. his attorney, comes and prays A Writ of 
judgment of the aforeſaid writ of Scire Facias, becauſe he ſaith, Error pend- 
that after the giving the aforeſaid judgment in the aforeſaid writ — "8 wa 
above-mentioned, that is to ſay, the ſixteenth day of Nowember, in pn 
the ſixth year of the reign of our late ſovereign Lord William the pleaded to a 
third, and Lady Mary, late King and Queen of England, at Weft- Scire Facias 
minſter aforeſaid, in the county aforeſaid, he the ſaid Ch. F. for whyExecu- 
reverſing of the aforeſaid judgment, had prcſecuted out of the comic 
court of Chancery of the ſaid late King and Queen, (then held at judgment, 
ties writ for correcting errors of and upon the judgment aforeſaid, Lilly 3. 
in the faid writ ſpecified, directed to Sir Fon Holt, Knight, their Prac. Reg. 
ſaid majeſties Chief Juſtice, aſſigned to hold pleas in their cqurt, 5 
before the ſaid King and Queen themſelves, and returnable on 7 ueſ- f 12) 
day the twenty-ſeventh day of the ſaid Nowember, then next follow- El. 27. 8. 
ing, in the court of Exchequer of the ſaid late King and Queen, 
bebire the juſtices of. the Common Rench, and the Barons of the 
Exchequer of the ſame King and Queen, (of the degree of the 
coife,) according to the form of the ſtatute in that caſe made and 
provided; which ſaid writ, after the iſſuing, and before the re- 
turn thereof (to wit) the rwentieth day of the fame Nowember, in 
the aforeſaid fixth year of the reign of the ſaid late King and Queen 
at Meſiminſier aforeſaid, in the Rid county of Middleſex, was de- 
livered to the aforeſaid Sir John Holt, Chief Juſtice aforeſaid, to 
be executed in due form of law; which ſaid Sir John Holt, Chief 
Juſtice aforeſaid, hath not returned the aforeſaid writ for correQ- 
ing errors into the aforeſaid Exchequer-chamber, and hath done 
nothing thereon; and this he is ready to verify ; whereſore he pray- 
eth judgment, if he the ſaid Ch. ought to be compelled to anſwer 
to the aforeſaid writ of Scire Facias, pending the aboveſaid writ 
of error, and ſo forth. | 

And the aforefaid J. by J. A. his attorney, comes and defends y miſtak- 
bimſelf againft the ſaid charge of force and injury, and ſaich, that“ s ble 


CUULLY, 
the Lilly 4. 


8 


\ 


Abatement. 


the liberty of Bury St. Edmend's is, and time out of mind hath been 
in the county of Suffolk, and not in the county of Middleſex, as by 
the bill of the ſaid F. C. above is ſuppoſed ; and this he is ready 


to verify z; wherefore he prayeth judgment of the aforeſaid bill, | 


| and that the ſame may be quaſhed, and ſo forth. 
Miſnomer And the ſaid B. by J. N. his attorney, comes and defends him- 
in the Stile ſelf againſt the force and injury above laid to his charge, and 
of a Corpo- prayeth judgment of the aforeſaid bill, becauſe he faith, that the 
Lilly 4 aforeſaid plaintiffs are named and called the maſter and wardens, 
Salk. 8. or guardians and commonalty of the myſtery and art of Stationers 
Prad. Rez, of the city of London, and by that fame name and title have al- 
199, ways been named and called, without that, that they are named 
or called the maſter and wardens, or guardians of the myſtery and 
art of Stationers of the city of London aforeſaid, as by the ſaid 
bill above is ſuppoſed; and this he is ready to verify; wherefore he 
prayeth judgment of the aforefaid bill, and that the ſaid bill may 
be quaſhed, and ſo forth, | 


DravcortT againſt CurzoN, 


Hill. 11 W. 3 Rot. 512. 


Plea in A. And the aforeſaid N. by J. H. his attorney, comes and ſays, 
batement that the aforeſaid Fane is not entitled to an anſwer to her ſaid de- 
that the De. mand, becauſe ſhe faith, that 7. N. lately, (' wit) in Trinity 
wn ny is term, in the ninth year of the reign of our ſovereign Lord the 
ng 19 King, that now is, impleaded the aforeſaid Fane, by the name of, 
(P 4 ) (nd ſo forth) here in his majeſty's court of Common Bench, of a 
3 plea of debt of three hundred and forty pounds upon demand; 
and that the aforeſaid Jane, for that ſhe did not come into the 
aforeſaid court of Common Bench, there to make anſwer to the 
ſaid N. thereto, accord ing to the laws and cuſtoms of this kingdom 
of England, was put in Exigent to be waived in Londen; and for 
that reaſon afterwards, (ts wit) on Monday next after the feaſt of 
the purification of the Bleſſed Virgin Mary, in the ninth year of 
the reign of his preſent majeſty, in Londen aforeſaid, the ſaid Jan 
was, and now is, in due form of law, waived at the ſuit of the 
aforeſaid N. in a plea of debt, as by the record and proceeding 
thereof here in this court more plainly may appear: And this be 
is ready to verify; wherefore, he prayeth judgment, if ſhe the ſaid 
Jane is entitled to have any anſwer made to her ſaid demand; to- 
gether with this, that he the ſaid N. is ready to make appear, that 
the record aforeſaid remains in its full ſtrength, force and effed}, 
neither revoked, reverſed, pardoned, or annulled. 
It was objefed, that this plea ought to have been pleaded ſub pede 
Sigilli, but it was anſwered, and ſo reſokved by the court, that ht 
cutlawry being pleaded in the ſame court, it need not be pleaded {ub 
1 Lut. 4% pede Sigilli, but otherwiſe, if it had been pleaded in another go. f 
D 


= TT 2X . On EO CRE GR EL 


Abatement. 


And the aforeſaid Robert, by his attorney, comes and defends, . 
kimſelf againſt the force and injury, and ſaith, that the aforeſaid wendet _ 
Roger is not entitled to an anſwer to his bill aforeſaid, becauſe he becauſe the 
faith, that the aforeſaid Roger is convicted of popiſh recuſancy, and Plaintiff is 
not long ſince, according to the form of the ſtature in that caſe made © Popiſh 
and provided, was couvicted at a gaol- delivery of Newgate, of our war: ug 
4 late ſovereign Lord Charles the ſecond, late King of England, held 28 
for the county of Middleſex at Juſtice-hall in the ſuburbs of the 0 


| fre ohm © K 


4 ſaid city, on Tueſday the thirteenth day of April, in the thirty- third 
" year of the reign of the ſaid late King, before Sir William Dolben, 
1. Knight, one of the Juſtices of his ſaid late majeſly, aſſigned to hold 
d pleas before the ſaid late King himſelf, Sir Creſwell Levinz, Knight, 
2 one of the Juſtices of the ſaid late King of Common Bench, Sir 
1d George Treby, Knight, Recorder of the city of Londen, and others, 
* their companions, then Juſtices of the ſaid late King to deliver his 
ay gaol from priſoners, (being there at that time) upon an indictment 


againſt the ſaid Roger, by the name of Roger Earl of Cafilemain, 
late of the pariſh of St. Martin in the Fields, in the county of Mid- 
dleſex, for that he on the twency-third day of December, in the thirty- 
ſecond year of the reign of the ſaid late King Charles the ſecond, 
was of the age of ſixteen years and upwards, and did not repair 
to his pariſh church aforeſaid, nor to any other church or place of 
common prayer, nor was there at the time of common prayer for 


5 two months next following the ſaid twenty-third day of December 
nity in the thirty-ſecond year aforeſaid, but had forborn the ſame from 
ho the ſaid twenty-third day of December, in the thirty-ſecond year 


aforeſaid, fos the ſpace of two months then next following, con- 


10 trary to the tenor of the ſtatute in ſuch caſe made and provided, 
84 and contrary to the peace of the ſaid late King, his crown and dig- P 
ho nity; and the ſaid Roger was convicted, which ſaid conviction — 5 * ) 
FA continued and certified from the ſaid court of gaol-delivery into his 
Fad ſaid late majeſty's court of Exchequer at Weſtminſter, in the coun- 

8 * ty of Middleſex, according to the form of the ſtatute in ſuch caſe 

d of made and provided, and now remaineth in his preſent majeſty's 

* of court of Exchequer of record, in its full ſtrength, force and effect, 
Fane not reverſed or annulled, as by that record in the ſame court of 

F the Exchequer at Neff inſter, more fully may appear; and this he is 

ging ready to verify, and bringeth here into court the exemplification of 

= A the ſaid conviction, ſealed with the ſeal of the ſame court of Ex- 

» ſaid chequer, which teſtifieth this to be true; and prayeth therefore 

. to- (chat the ſame plaint may remain without a day, and ſo forth, 

, that 

efteC, 

| e 

Lon 
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Abatement. 


MorTon and Dawson, and others, Tertenants of 
Yarwayr, at the Suit of IEFPRESo&, Executor of 
IEFFRESON. | : 


Paſeh. 21 Car. 2. Rot. 291, 


Rs And the aforeſaid J. M. H. W. and 7. R. by J. V. their attor- 
= ment ney, and the aforeſaid R. B. and A. O. by Sir Cyril Wich, Knight, 
that one of their attorney, came here likewiſe at the ſame day, and thereupon 
the ter-te- the ſaid 7. F. the now plaintiff, prayed, that the aforeſaid F. H. 
nants is not T. R. and A. might anſwer to the aforeſaid writ, &c. And the 
On: aforeſaid F. H. T. R. and A. fay, that the aforeſaid F. F. the now 
proper oy plaintiff, ought not to have his execution aforeſaid againſt them the 
I N ſaid J. H. T. R. and A. for the debt aforefaid, by virtue of the ſaid 
1 Sd. 436, recognizance, becauſe they ſay that one R. J. long before the day of 
2 Keb. 587. ſuing out the aforeſaid writ, had, and always afterwards hitherto 
= =r whey hath been, and now is, a tenant of one meſſuage, with the appur- 
on 430. tenances, in the pariſh of St. Mary Aldermanbury, commonly called 

or known by the name of, the Axe Inn, of which ſaid meſſuage the 
aforeſaid R. Y. deceaſed, named in the aforeſaid writ, was bene 
in his demeſne, as of fee, the aforeſaid ſixteenth day of Auguſt, in 
the twelfth year of the reign e his preſent Majeſty, and that no 
writ of ſti. fa. hath iſſued out of this court, directed to the Sheriffs 
of London, againſt the ſaid Robert the ſaid tertenant: And this 
they are ready to verify ; and inaſmuch as no writ of Scire Facias 
bath iſſued out of this court here, directed to the Sheriffs of London, 
they the ſaid J. H. T. R. and A. pray judgment, if they ought to 
be compelled ro anſwer to the aforeſaid writ returned a; For afore · 
ſaid, and ſo forth. 


PLANT at the Suit of LirTLE and his Wife. 


Mich. 2 Fac. 2. Rot. 767, 


And the aforeſaid Anne, by C. V. her attorney, comes and prays 
batement, Judgment of the aforeſaid writ, becauſe ſhe faith, that the afore- 
that he is ſaid Richard, in the aforeſaid declaration mentioned the thirty-firſt 
an admini- day of July, in the firſt year of the reign of. our Sovereign Lord 
ſtrator dur- the King, that now 1s, at Peterborough aſoreſaid, made his laſt will 


Plea in a- 


— Hao of and teſtament in writing, and thereby conſtituted and ordained one 


the infant, Richard Plant, ſon of the ſaid R:chard, executor of the ſame ; and 
1 Lut. 20. afterwards (to wit) the firſt day of Odober, in the firſt year afore- 
N. L. 9. faid, died at Peterborough aforeſaid ; and after the death of the 
ſaid Richard Plant the father, and before ſhe adminiſtered any of 

his goods and chattels which were his at the time of his death, 

(P 15) Ge wit) che third of October, in the firſt year aforeſaid, 2 _— 
Fa, "—"y 
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Abatement. 


borough aforeſaid,” adminiſtration of all and ſingular the goods and 
chattels, rights and eredits of the ſaid Richard Plant the father, at 
the time of his death, by William by divine providence archbiſhop 
of Canterbury, primate and metropolitan of all England, was duly 
committed to the ſaid Anne, with the teſtament of the ſaid Richard 
annexed ; and during the minority of the ſaid Richard the fon, an 
to his uſe and behoof, which Richard Plant the ſon is yet with 
the age of ſeventeen years, and is now actually alive, (to wit) at 
Peterborough aforeſaid : And this he is ready to werify ; wherefore 
inaſmuch as the ſaid Archibald and Frances have nor ſued out their . 
writ againſt the ſaid Aune, as adminiſtratrix of the goods and chat- 
tels which were of the ſaid Richard Plant the father, at the time 
of his death, with the will of the faid Richard annexed, durin 
the minority of the ſaid Richard the ſon: The ſaid Anne prayet 
judgment of the ſaid wrir, and that the ſaid writ may be quaſhed- 
And bringeth here into court the letters of adminiſtration of the 
ſaid archbiſhop, granted to the ſaid Arne in form aforeſaid, the 
date whereof is the day and year aboveſaid. 

In the preſent caſe there was a reſpondeas ouſter for want of the 
bay wu And this fhe is ready to werify, wherefore inaſmuch, and 
0 is . n ; & 


* 


GLVYNNE at the Suit of BAADpLEV. 


Trin. 2 Fac. 2. Rot. 341. 


And the ſaid E. C. by J. O. his attorney, comes and defends A plea that 
himſelf againſt the force and injury, and faith, That he the ſame the plaintiff 
E. G. ought not to be compelled to anſwer to the aforeſaid writ, #35 <xcom- 
becauſe he ſaith, that the aforeſaid J. B. is, and at“ the time of ſuing — 
out the original writ aforeſaid was, excommunicated by William 4 
Trumber and Charles Parrot, doctors of laws, judges, then delegates 1 Lut. 17. 
of the king, lawfully conſtituted (to wit) at the pariſh of St. Martin Noy 89. 
in the Fields aforeſaid 3 upon which excommunication his Majeſty's mg 96. 2, 
writ of Excommunicato Capiendo, iſſued againſt the ſaid J. B. di- Lav a. 
reted to the ſheriff of Middleſex ; which ſaid writ followeth in 1 Lat 49. 
theſe words; (here recite the writ :) And this he is ready the verify; 
wherefore the ſaid E. prayeth judgment of the ſaid writ iſſued 
againſt him, together with this, that he the ſaid Edward is ready to 
make it appear, that the ſaid F. B. I # in the writapd decla- 
ration aforeſaid, and the ſaid J. B. in the £xcommunicato Capiendo 
above-named are one and the ſame, and no.*+ different, perſons. 

There was a reſpondeas ouſter in this caſe, becauſe ns certificate... - 
of the judges delegates was produced, nor was it pleaded fub pede 
ſigilli; and a fault was, that the concluſion of the plea ks Oe 
to have been, that the ples i remain dunn © gy until, $ and fo 

Vol. I. C KELLY fork 


in the original it is befire not ge. + Other ner. $ Co, Lit, S. 201. 


Abatement. 


forth, that is, until tie plaintiff ſhould have purchaſed his letters 
of abſolution ; at which time he may have a reattachment upon his | 


original, 


(P16) Taru at the Suit of FroxwisT, and others, 
* Executorss 158 


Mich. 22 Car. 2. Rot. 367. 4 
Pleain . And the aforeſaid J. T. by J. B. his attorney, comes and defends 
abatement, himſelf againſt the charge of the force and injury, (a) and ſo forth, 
that two of and prayeth judgment of the declaration aforeſaid ; becauſe he faith, 
the execu- that the aforeſaid J. S. and E. S. two of the plaintiffs in the decla- 
tors (plain- ration mentioned now are, and each of them is within the age of 
= age ſeventeen years, (io wit) each of them of the age of thirteen years, 
age of and no more, (io wit) at the pariſh of Sr. Clements Danes, in 
ſeventeen the county of Middleſex : And this he is ready to juſtifyed ; ( 


years. wherefore he prayeth judgment, and that the aforeſaid bill my be , 
2 Saund, quaſhed, and ſo forth, | 5 | t 
209, | | | 

| , 1 

The Counteſs of HunTinGToN at the Suit of NA ERS. ' 

m 

Mich. 4 Jac. 2. Rot. 313. a 

' Plea in And the aforeſaid Theophilus and Robert, by Charles Draper their po 
abatement, attorney, come and pray judgment of the aforeſaid writ of Sci fa. WW 1a 
_ That -—_ becauſe they ſay, that the aforeſaid writ, iſſued as above, beareth WW hi: 
14 days be. date at Wefiminfier the twenty. third day of October, in the fourth Wi un 
tween the year of the reign of our Sovereign Lord the now King; which ſaid wr 
return of writ was returnable, and returned here on the morrow of All Soul, Mi 
the teſte, between which ſaid twenty-third day of O#&ober, and the afore- [he 
ear ang faid morrow of All Souls, there were only fourteen days; and n if! 


fa. that caſe the aforeſaid writ cf the faid date returned here, is no 
: Lut. 25. ſufficient in Jaw to compel the aforeſaid T. and R. to anſwer to the 
aforeſaid plea : And this they are ready to verify by the ſaid vrt 
returned here at the ſaid morrow of All Souls; wherefore they 
pray 3 of the ſaid writ, and that the ſame may be quaſhed, 

6 forth. | 


SURBY at the Suit of Gawen. 


Paſch. 35 Car. 2. Rot. 1528, 


An outlaw= And now at this day, (to wit) on Friday next after the morrow « 
fy pleaded the Holy Trinity, in this fame term, until which day the ſaid Role 
3 vs (ſaving to himſelf all and all manner of exceptions to the aforeſai 
pede Sigilli, bill) had leave to imparl to the ſame bill, and then to anſwer, 


1 Lut; 6. : | 
(a) When, (5) Verify, 


Abatement. 


fo forth, before our Lord the King at Weftminfler, came as well 
the aforeſaid Carew Gawen, by his attorney aforeſaid, as the ſaid 
R. by Richard Tewnſon his attorney; and the ſame Robert defends 
himſelf againſt the force and injury, and faith, that he ought not to 

be compelled to anſwer to the aforeſaid declaration of the ſaid 
Carew Gauen; becauſe he ſaith that one T. Clsborn formerly, that 
is to ſay in the term of Sr, Hillary, in the thirty-firſt year of the 
reign of his preſent Majeſty, impleaded the aforeſaid Garew Gawen, 
by the name of Carew Gawen, late of London, yeoman, in the 
court of common bench of our ſaid Sovereign Lord the vr. (the 


a plea of treſpaſs and aſſault; and the aforeſaid C. G. inaſmuch as 
he did not come into his ſaid Majeſty's court of common bench, to 
anſwer to the faid T. C. thereof, according to the laws and cuſtoms 
of this kingdom of England, was put in Exigent to be outlawed in 
London, and on that occaſion afterwards, (to wit) on Monday next 
after the feaſt of the Apoſtles St. Philip and St. James, in the 
be thirty-ſecond year of the reign of our ſaid Sovereign Lord the King 

that now is, was outlawed at the ſuit of the ſaid Thomas Cloborn, 
as by the records and proceedings thereof, now remaining in the 
ſaid court of common bench of our ſaid Sovereign Lord the King 
more fully may appear: Which ſaid outlawry remains of record in 
its full force and effect, not reverſed or annulled ; and this he is 
ready to verify, where, and in what manner the court ſhall ap- 
point; and the ſaid R S. brings here into court the writ of our 
ſaid Sovereign Lord the King, of Capias Utlagatum, iſſuing out of 
his ſaid Majeſty's court of common bench, againſt the ſaid C. G, 
under the ſeal of our ſaid Sovereign Lord the Kine, for ſealing his 
writs in the ſaid court of common bench, directed to the ſheriff of 


Soub, Middleſex, the tenor of which writ follows in theſe words, (to wit) 
afore- { here recite the writ] whereupon the ſaid Robert prays judgment, 
and in if he ought to be compelled to anſwer to the declaration aforeſaid, 
is no (tbe ſaid Carew being outlawed, as above) together with this, that 
to the che ſaid Robert is likewiſe read to verify, that the aforeſaid C. G. 
d writ Fo as above outlawed, and the aforeſaid C. G. the now plaintiff in 
e they ehe declaration above-mentioned, is one and the ſame, and are not 


different perſons. 

Note; It ſeems there was a reſpondeas ouſler awarded, and that 
becauſe there was a full _ by the words, comes and defends the 
orce and injury, When! fc, therefore I have here omitted the words 


hen, &c, wich denote ſuch full defence. Hardres 365. 
Mich. 36 Car. 2. Rot. 301. 


SEvVILL at the Suit of WATFORD. 


ſaid court being then at Weſtminſter) in the county of Middleſex, of ( P 17 ) 


And the ſaid Elizabeth, by T. Freeman her attorney, comes and plea in 
raves oyer of the ſaid original writ ; whereupon the aforeſaid abatement, 


dobert hath above declared, and it is read to her in theſe words, that the 
C 2 | to Writ is dat- 


Abatement. 


ed before (to wit) [here recite the writ] which being read and heard, ſhe 
the letters the ſaid Elizabeth prays judgment of the aforeſaid writ, becauſe ſhe 
of admini- avers, that the ſaid Daniel, on the firſt day of February, in the ſaid 
tration, thirty - ſixth year of the reign of our ſaid Sovereign Lord the King, 
Lut. 8. died inteſtate at Chelmsford aforefaid z and that on the twentieth day 
/ of February, in the thirty-ſixth year aforeſaid, and not before, Sir 
Thomas Exton, Knight, Doctor of Laws, Commiſſary and Sequeſtra- 
tor General, lawfully conſtituted, to the Reverend Father in 
CHRIST, Henry, by divine permiſſion, Lord Biſhop of London, in 
the diviſions of Eſex and Hertfordſhire, granted letters of admi- 
niſtration to the ſaid Elizabeth, of all the goods and chattels which 
were of the ſaid Daniel at the time of his death, to be adminiſtered, 
(P 18 ) (to wit) at Chelmsford aforeſaid ; and that ſhe the ſaid Elizabeth, 
virtue of letters of adminiftration aforeſaid, is adminiſtratrix of all 
the goods and chattels which were of the ſaid Daniel, at the time 
of his _ and not otherwiſe adminiſtered : And —_— is ag 
to verify; wherefore ſhe eth judgment of the fait writ, 
that the ſame may be 1 gh 
5 This plea upon a demurrer was held good, notwithſtanding the 
0 33 5. objection, that the particular authority of the grantor of the letters 
of adminiſtration does not appear any otherwiſe than by the words, 
commiſſary lawfully conflituted ; and there was a difterence taken 
ee a peculiar juriſdiction and a commiſſary or chancellor of q 
the biſhop. 
Plea in And now at this day, (to wit) on Thurſday next after the morrow 10 
Os of the Holy Trinity, William Robins, who was taken and arreſted 5 
ee by the ſheriff of Norfolk, by virtue of the aforeſaid writ, by the 
g his f 2 
name of name of Robert Robins, comes here in his proper perſon, and de- a1 
baptiſm, fends the force and injury, and pleads, that he ought not to be * 
Lut, 10. charged by force and virtue of that writ, becauſe ſaith that ht 7 
er is ngt, nor can be underſtood to be the ſame per ſom againſt whom tht 
— oreſaid A. brought his wwrit ; becauſe he avers that be is named the 
for annex - and called William Robins, and by that name and ſurname hath al: the 
ing an ways from the time of his nativity hitherto been named and called, ba. 
affidavit to Without that, that he is named or called Robert Robins, or by that 
_—_ it name and ſurname was ever called or known, as by the aforeſaid 
is not pro- writ of the ſaid J. B. it is above ſuppoſed : And this he is read) 
per to leave to verify ; wherefore he prays judgment of the ſaid writ, and that 
theſe words he may be acquitted and diſcharged from the ſaid writ, and ma) 
out. from the court here be diſmiſſed at large, &c, 
118 11. Note, That in this plea the defendant doth not demand judgment 
" the writ in the exordium thereof, but anly in the conclufion ; for it i 
not formal to demand judgment in the firſt part of the plea, if the ma 
Pleain ler pleaded is not apparent in the writ itſelf ; and ſo it was held 
abatement, Dyer and Brown in Moor 30. | 
that the ce- And the aforeſaid Grace, by R. M. her attorney, comes a. 
| prays oyer of rhe aforeſaid original writ of the ſaid Samuel 1 


Sarah 


Abatement. 


Sarah ; and it is read to her in theſe words; James the ſecond, by ator was 
the grace of GOD, &c. [here recite the writ] ; which being read alive at the 
wary the ſaid Grace prays judgment of the ſaid writ, becauſe dime of the 
ſheavers, that the aforeſaid George, her late huſband, after the ſaid ark wg 
ſixth day of November, in the firſt year aforeſaid (to wit) on the Tut. 13. 
thirtieth day of November, in the ſame year, was alive and in full - 
health, (to wit) at Otley aforeſaid : And this ſhe is ready to 
verify ; wherefore ſhe prays judgment of the ſaid writ, and that the 
ſame may be quaſhed, tc. 
There was a reſpondeas ouſter here for this fault in the plea, that Lut. 14. 
as the aſſumpſits in the declaration are ſuppoſed to be made at Bradford, 
the defendant ought to have pleaded that the teſtator was alive there, 
and not at Otley, which is aHledged in the declaration only to be the 
place of commorancy of the defendant, and by this means the defendant 
would draw the venue of a tranſitory thing from the venue in the 
declaration. Dier 17. a. (P19) 
It is ſaid in this caſe the death of the teſtator ought to have been Vent. 213. 
traverſed, and therefore, after the words, at Bradford afore- 6 H. 7. 5. 6. 


the ſaid, inſert thus, <vithout that, that the aforeſaid George late 3 -7 —— 
ter huſband of the ſaid Grace, died at Bradford aforeſaid, in ſuch man-,2 one 
ds, ner and form asthe ſaid (plaintiff) doth above alledge. 


And the aforeſaid inhabitants of the ſaid hundred of B. V. hun- A batement 
dred, by F. M. their attorney, come and defend the force and in- jn Hue and 
jury, and pray judgment of the writ aforeſaid, becauſe they plead, Cry, for 
that there is, and for ſo long a time as there is no remembrance of tha the 


eſted any man to the contrary, hath been in the ſaid county of Glouceſter, — — 
the a hundred called the ſeven hundreds of Cirenceſter ; and that during ;, parcel of | 
1 "= all that time, the aforeſaid hundred in the declaration aforeſaid, another 

0 


named Bright Moldęſbarrot Hundred, hath been, and till is the hundred, 

circuit of the town and lands in the county of Gloucefter, com- 

monly called B. Hundred, and parcel of the ſaid Hundred, called 

the Seven Hundreds : Without that, that the aforeſaid Hundred in 

the declaration aforeſaid ſpecified is, and during the aforeſaid time 

hath been a Hundred of itſelf, as the aforeſaid V. by his writ and 

declaration aforeſaid above ſuppoſes : And this they are ready to 

verify ; whereupon they pray judgment of the writ, and that the 

ſame may be quaſhed, &c. Miſnomer 
ſſ. William Pole of London, ſmith, who by the ſheriffs of London jn the Sir. 

was arreſted by the name of William Paul of London, ſmith, perſo- name. 

nally appears and pleads, that he at the time of ſuing out the ori- 

ginal writ of the ſaid A. was, and always afterwards had been, 

and now is known and called by the name of William Pole of London, 

{mith, Without that, that he, at the time of ſuing out of the ſame 

writ was, or at any time fince hath, or before had been, or now 

in known or called by the name of William Paul of London, ſmith, 

as by the ſame writ is above ſuppoſed : And this he is ready to 

verity z wherefore he prayeth judgment of the writ, and that the 

lame may be quaſhed, Oc. 


And 


2 - 
-»., 
ww" 


% i 


Abatement. 


The defen. And the ſaid A. B. and C. D. by J. M. their attorney, come and 
dants plead defend the force and injury, and pray judgment of the writ afore- 
in abate= faid, becauſe they aver that the ſaid J. K. on the aforeſaid four- 
ment to the teenth day of Auguſt, when the entry aforeſaid is ſuppoſed to be 
writ, that e, had nothing in the manor aforeſaid, with the appurtena 

the plaintiff ade, nad noralng ar i Deere 
and another unleſs in common, and undivided, with one V. C. Eſq; which ſaid 
ſtranger are IV. is yet alive, and remains in perfect health, and not named in the 
tenants in writ aforeſaid : And this they are ready to verify; whereupon 


828 they pray judgment of the ſaid writ, and that the ſame may be 
other not duaſhed, c. - 


named in the writ, 


Miſnomer And the ſaid A. B. C. D. and E. F. by J. M. their attorney come 
of the own and defend the force and injury, and all contempts, and whatſoever 
dee elſe they ought to defend, and pray judgment of the 1 writ 
— din is Of the (plaintiff) aforeſaid, becauſe that the aforeſaid T. L. doth by 
ſuppoſed to the ſame writ ſuppoſe, that the aforeſaid A. B. C. D. and E F. en- 
be pleaded tered into the manors aforeſaid, with the appurtenances in T. N. &c. 
in abate= Whereas the ſaid A. B. C. D. aud F. F. do aver, that within the 
ment. county of N. aforeſaid, there is not, nor at the time of obtaining 
the aforeſaid writ was, or ever had there been, any town, hamlet, 
( P 20 ) or place known or called by the name of Farthingale. as by the 
writ above is ſuppoſed : And this, &c. (as in the former ). 
Miſnomer And the aforeſaid A. B. in his proper perſon comes, (or per/o- 
of the ad- nally appears) and defends the force and injury, and all eontempts, 
dition. and whatſoever elſe laid to his charge, that he ought to defend, and 
pleads, that he is, and at the time of ſuing out the original writ of 
the ſaid C. was of the ſociety of Clements-1nn, in the pariſh of St. 
Clements Danes, without the bars, and a member of the Middle 
Temple, London, which iaid ſociety is, and at the time of ſuing out 
the ſame writ was, and long before had been a certain ſociety of 
men expert in the temporal laws, and practiſing the ſame : With- 
out that, that he the ſaid A. B. at the time of ſuing out the ſame 
writ, was A. B. of London, mercer, or by the name known or 
called, as by the ſaid writ is above ſuppoſed ; And this, &ec. 
(as in the former.) ET 
And the ſaid R. by P. J. his attorney, comes and prays judg- 
ment of the ſaid bill, becauſe he avers, That the ſaid R. the now 
plaintiff, is within the age of 21 years (to wit) of the age of 18 
years, and no more, at Weſtminſter aforeſaid ; and that the ſaid R. 
here in this court hath declared in the ſaid action, by F. G. his 
attorney; whereas, by the law of the land, the ſaid R. ought to 
have declared, by his next friend, (to be admitted by this court for 
that purpoſe): And this he is ready to verify ; whereſore, inaſmuch 
as the ſaid R. being within age, hath in this court declared, in the 
ſaid action. by E. G. his attorney, he the ſaid R. prays judgment 
of the ſaid bill, and that the ſame may be quaſhed, fe 


Infancy. 


And 


Abatement. 

And the ſaid Ceſar, by H. C. his attorney, comes and defends. A plea in 

the force and injury, and craves oyer of the aforeſaid bond ; and abatement 

it is read to him in theſe words; Knew all men by theſe preſents, —_ oyer, 

That I Cæſar Wood, of Aſhwood, in the county of Berks, Knight, 12 Me, 

am held and firmly bound to William Sherrard Compary, * Se. — 

Bridget, alias St Brides, London, Mercers, in forty-fix pounds of not named 

lag money of Great Britain, mo be paid to the ſaid William in the writ, 

Sherrard and Company, or their certain attorney, or their executors Clife 8. 

or adminiſtrators, to which payment I bind myſelf, &c. [and ſo go 

en with the bend]: Which being read and heard, he the ſaid 

Ceſar prays judgment of the ſaid writ, becauſe he avers, That 

A. B. and C. D. were then partners with the ſaid William, in his 

trade of a mercer, at the pariſh of St. Bridget, alias St. Brides, 

in Londen, aforeſaid, and that they are now aQually alive : And 

this he is ready to verify ; wherefore, inaſmuch as the ſaid A, B. 

and C. D. are not named in the ſaid declaration, he prays judgment 

of the ſaid writ, and that the ſame may be quaſhed, c. ä 
And the aforeſaid B. by T. X. his attorney, comes and defends A plea in 


i the force and injury, and prays judgment of the aforeſaid writ ; abatement, 

; becauſe he faich, that che aforeſaid William, after original writ becauſe the 

, aforeſaid, was ſued out, and before this day, (to wit) on the firſt — we 

0 day of September, in the ſecond year aforeſaid, died at Dis afore- dhe po 
ſaid : And this he is ready to verify ; wherefore he prayeth the out of the 

bk judgment of this honourable court of the ſaid writ, - and that the writ. 

5, ſaid writ may be quaſhed, and ſo forth. Clift 6. 

id | And the aforeſaid D. by S. B. his attorney, comes and prays the (Pz ) 

of judgment of this honourable court of the writ aforeſaid, and ſaith, That the 

St. that the aforeſaid (plaintiff) at the aforeſaid time, when the afore- plaintiff 

Ule ſaid treſpaſs is ſuppoſed to be done, or at any time afterwards, or had nothing 


before, had nothing in the cloſes aforeſaid, in which the ſaid treſ- anleſt in a 
paſs is ſuppoſed to be done, unleſs jointly and for an undivided — * 
part, together with A. B. and C. D. which ſaid A. B. and C. D. are Clift 7. 
now actually alive, (to wit) at Swaffham aforeſaid: And this he is 

ready to verify; wherefore inaſmuch as the aforeſaid A. B. and C. 

D. are not named in the ſaid writ, he prayeth the judgment of this 


honourable court of the ſaid writ, and hat the ſaid writ may be 


dg- quaſhed, and ſo forth. | 
now And the aforeſaid N. by R W. his attorney, comes, and ſo forth, An excom- 
* 18 and prays an imparlance until the morrow of the Holy Trinity, and geg id 
a K hath it, and ſo forth; the ſame day is given to the aforeſaid F, COND 


here, and ſo forth, at which day here came, as well the ſaid J. as of the writ 
the aforeſaid V. by their attorney as aforeſaid ; and hereupon the after theJaſt 
ſame J. prays, that the aforeſaid V. may anſwer to his writ and continuance 
declaration aforeſaid, and fo forth; and hereupon the aforeſaid V. 

ſays, that the ſaid J. is not entitled to have any nſwer to his ſaid 

writ, becauſe he faith, that the aforeſaid J after the laſt continu- 

ance of the plea aforeſaid, (io wit) after the month of Eafter laſt 


palt, 


' Abatement. 


paſt, (from which day that action was continued here until this day, 
that is to ſay, in the morrow of the Holy Trinity) and before this 
day was, and till is, excommunicated, and he ſheweth forth here 
in court the letters patents of the Reverend Father in God, Jo/n, 
by divine Providence, Biſhop of Briſtol, which teſtify the ſame in 
theſe words, Jom by the permiſſion, and ſo forth, and recite all the 
Letters of Excommunicalion verbatim, and wherefore he prays that 
the action aforeſaid may remain thereof without day until, and 
fo forth. | = 

And the aforeſaid A. B. in his proper perſon, comes and ſays, 
pies OT that as well by the royal prerogative, as by an antient cuſtom, ac- 
heExche. cording to the ſame, time out of mind uſed, perſons ſitting in the 
quer by his Exchequer of our ſovereign: Lord the King, their miniſters and 
privilege ſervants there attending the accounts and buſineſſes of our ſaid ſo- 
between vereign Lord the King, ſhould not be drawn into plea otherwiſe 
_ _ than in the Exchequer aforeſaid, as long as the ſaid Exchequer 
" ſhould be open; and faith that he is, and from the day of the ob- 
raining of the original writ of the ſaid G. and A. was a ſervant, 
and one of the meſſengers attending on the Right Houourable Sir 
Robert Walpole, Knight of the moſt Noble Order of the Garter, 
Chancellor and Under-Treaſurer of his ſaid Majeſty's court of 
' Exchequer, at Weſtminſter ; and this he is ready to verify; where- 

fore he prayeth judginent of, and ſo forth. | 


(P22) SQU1B at the Suit of WexTworTH. 


Paſch. 13 M. z. the Imparſance Rot Hill. 12. Rot. 677. 


, And the aforeſaid 4 in his proper perſon, (ſaving to himſelf all 
Apleain and all manner of exceptions and advantages, as well to the juriſ- 
abatement . : . . . 
by privilege diction of the court, as to the writ and declaration aforeſaid) prays 
of the Ex- leave to impar] thereto till from the day of Eaffter in fifteen days; 
chequer. and he hath it granted, and ſo forth ; the ſame day is given to the 
3 aforeſaid H. here, and ſo forth, at which day comes as well the 
Har Ty F aforeſaid H. by his attorney, as the aforeſaid A. in his proper per- 

ſon; and the ſame A. faith, that as well by the royal prerogative, 
as by the antient cuſtom concerning the ſame, uſed and approved 
of in the King's Exchequer, time out of mind, perſons reſiding in 
the Exchequer of our ſovereign Lord the King, and their officer 
and ſervants attending the accounts and buſineſs of our ſaid ſove- 
reign Lord the King, ſhould not be drawn into plea elſewhere than 
in the-faid court of Exchequer, ſo long as the ſame ſhould be open; 
and the ſame Arnold further ſaith, that at the day of iſſuing of the 
aforeſaid original writ of the ſaid H. he was, and alwavs after- 
wards hitherto hath been, and now is, a clerk of the Nichils of 
the ſaid King's Exchequer, at Mefiminſter in the county of Middle- 
ſex, (the ſame being then and now open) and that the ſame Arnold, 
by reaſon of his office, was then reſident, and is now perſonally at. 
5 tending 


Abatement, 


tending thereon; and this he is ready to verify, and brin here 
into court a writ unopened of our ſaid ſovereign Lord the King, 
iſſuing out, and under the ſeal of the ſaid court of Exchequer, in 
theſe words: George the ſecond, and ſo forth; to all to whom theſe 
preſents ſhall come, greeting: Whereas, as well by our royal pre- 
rogative, as by an antient cuſtom concerning the ſame, uſed and 
approved of time out of mind, (here recite the writ) which ſaid 
writ being read and heard, the ſame Arnold doth not apprehend 
that this honourable court will take any further cognizance of, or 
hold the aforeſaid plea againſt him, and ſo forth. 


SHORE at the Suit of Donson. 


Upon which the ſaid L. D (faving to himſelf all and all man- 
ner of advantages, exceptions, and allegations to the plea aforeſaid Liny Ent. g. 
of the ſaid J. F. S. A. and others) prays leave to imparle before our 
ſoverei rd the King, at Weftminfter, umil Wedneſday next, 
after 5 ah days of St. Hillary, and the ſame is granted to him ac- 
cordingly, (a) The ſame day is given to the parties aforeſaid 
there, and ſo forth, at which day, before our ſaid ſovereign Lord the 
King, at Weſtminſter, comes as well the aforeſaid J. D. as the 
aforeſaid J. S. by their ſaid attornies; upon which the aforeſaid J. 
D. excepting to himſelf as aforeſaid, prays further leave to imparle 
thereto, (b) before our ſaid ſovereign Lord the King, at Weft- 
minſter, until Wedneſday next after the morrow of the Purification of 
the Bleſſed Virgin Mary, and he hath, as it was before, it granted to 
him, and ſo forth, The ſame day is given to the parties aforeſaid 
there, and ſo forth, at which day, before our Sovereign Lord the 
King, at Weftminfler, comes as well the aforeſaid J. D. as the afore- 
ſaid F. S. by their ſaid Attornies. And the ſame J. D. faith, that 
after the laſt continuance of the aforeſaid plea (to wit) after the (P 23 ). 
ſaid Wedneſday next after the morrow of the purification of the Bleſ- 
ſed Virgin Mery, (to wit) the tenth of February, one thouſand fix 
. and Eighty- nine, the aforeſaid D. was, and now is abſolved 
and diſcharged from the aforeſaid ſentence of excommunication, and 
reſtored to the communion of Chrift and the Sacraments of the 
Church, And the ſame F. D. bringeth here into court the letters 
patent of George Oxenden, doctor of laws, principal official to the gra- 
cious court of Canterbury, lawfully conſtituted, teſtifying ſuch abſo- 
Jution ; which ſaid letters patent follow in theſe words, ( wvit) and 
here recite the letters patents, | 
And the aforeſaid H. ſaith, that the faid Thomas ought not to be Replication 
admitted to plead his ſaid plea of tender in the manner and form by way of 
above, becauſe he faith, that the ſame Henry lately {ts wit) in Eaſter eſtoppel to 
Term laſt paſt, declared here in this court of the aforeſaid plea, in? tender af- 


manner and form aforeſaid. And the aforeſaid T. by the aforeſaid -- 


W. S. Clitt. 19. 
(a) And ſoforth, (6b) And ſo forth, 


Abatement. 


IW. S. his ſaid Attorney, then came and defended himſelf againſt the 

force and injury charged upon him, when, and ſo forth, and at the 

ſame time prayed leave to imparle thereto until this day, (zo wit) on 

the morrow of the Holy Trinity, and ſuch leave he had according- 

ly, and ſo forth, as by the record and proceedings now remaining here 

in this court of record may appear ; and this he is ready to verify, 
wherefore he prays judment, if the ſaid Thomas ought to be admitted 

to plead his ſaid plea of tender in the manner as above, and fo forth. 

13 And the aforeſaid William, by Samuel Allen, his Attorney, comes 
korn and ſays, that the aforeſaid Ra/p/ is not entitled to an anſwer to 
Abatement his declaration aforeſaid, becauſe he ſaith, that another time, 
upon exi- (io wit) the twelfth day of February, in the ſixth year of the reign of 
gent only, the Sovereign Lord the King, that now is, before the then Juſtices 
jo mrs of his ſaid preſent Majeſty here, that is to ſay, at We/iminſter, in the 
other Pro. county of Middleſex, came one H. S. by the name of H. S. (of fuck 
ceſs. a place) and by due proceſs of law obtained and proſecuted his Ma. 
5. Mod. 144 jeſty's writ of Exigent, againſt the aforeſaid Ralph, directed to the 
Holt. 3. then Sheriffs of London; which ſaid writ commands the ſame then 
Ulead ic Sheriffs of London, that they ſhould cauſe to be called the aforeſaid 
3 Ralph, by the name of Ralph, late of Chelmsford, and ſo forth, other- 
of the de- wiſe call'd W. H. and ſo forth, from huſting to huſting, until he 
claration. ſhould be ontlawed, according to the law and cuſtom of this Kingdom 
2 Show. of Great Britain, if he had not appeared ; and if he had appeared, 
443» 444. that then they ſhould take him, and cauſe him to be ſafely kept, ſo 
that they might have his body before his ſaid Majeſty's Juſtices at 
Weſtminſter aforeſaid, on the morrow of the Holy Trinity, to an- 

ſwer to the aforeſaid H. S. of a plea, that he ſhould render to him 

ſixty pounds, which he then owed to him, and unjuſtly detained, as 

it was aſſerted by the ſaid H. S. the ſaid Sheriff certified to his ſaid 

Majeſty's Juſtices of Weftminfter aforeſaid, in eight days of the Pu- 

Tification of the Bleſſed Virgin Mary then laſt paſt, that the ſaid 

Ralph was not to be found in their Bailiwick ; for as much as the ſaid 

Sheriffs had certified, by virtue of the ſaid writ, the aforeſaid Sheriffs, 

(P24 ) namely, S. R. Eſq ; and Jo/n Pindar, Eſq ; at the aforeſaid morrow 
of the Holy Trinity, did return to his faid Majeſty's Juſtices at We/t- 

minſter aforeſaid ; that at the aforeſaid huſtings, held at Guildhall of 

the City of Londen, ( ſuch a Day and Year) the aforeſaid Ralph was 

che fifth time call'd, and did not appear ; and at four huſtings laſt 
preceding, the ſame V. had likewiſe been call'd, and had not ap- 

peared ; and becauſe at none of the ſame huſtings he did appear, 

therefore he the aforeſaid Ralph (ſuch a Day and Year aboveſaid was 

outlaw'd. And the ſame William faith, that the aforeſaid R. is ſlill 

ſo outlaw'd, and that the ſame outlawry now remaineth in its force 

and effect, not reverſed or annull'd: and this he is ready to verify 

by the record ; and therefore he prays the judgment of this honou- 

rable court, whether the ſaid R. for the reaſons above, is entitled to 

have any anſwer from the ſaid V. and ſo forth, | 1 

n 
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And the faid J. B. by J. L. his Attorney comes and defends him- , : 
ſelf againſt the charge of the ſaid force and injury, and prays judg- for that the 
ment of the aforeſaid Writ, becauſe he ſaith, that he the ſaid Jan, Deiendant 
at the time of the ſuing out of the ſaid original Writ, was, and ever is 2 Baro- 
fince hath been, and now is a Baronet only, and not a Knight and or” in ag 
Baroner, as the ſaid B. above by his Writ fuppoſeth, Without that, ad fare 
that the ſaid F. now is, or at the day of the ſuing out the original net. 

Writ of the {aid B. was, or at any time fince hath been a Knight and 5 Rod. 302 
Baronet, as by the ſaid Writ above is ſuppoſed : And this the ſaid 

J is ready to verify ; wherefore heprays Judgment of the ſaid Writ, 

and that the ſame may be quaſh'd and ſo forth. 


FuLLtER at the Suit of Dove. 


And the aforeſaid James Fuller, by J. S. his Attorney, comes and A Plea of a 
ys judgment of the aforeſaid bill of Robert Dowee, becauſe Writ of Er- 
e ſays, that ' after - the giving the judgment aforeſaid, in the for Pending 
aforeſaid declaration ſpecified, and before the exhibiting the bill |} Fn 
of the aforeſaid R. D. (to wit) the twenty-ninth of October, — 
in the ſeventh year of the reign of his preſent Majeſty, the pleaded in 
faid J. F. in order to reverſe the judgment aforeſaid, proſecuted Abatement 
out of his preſent Majeſty's High Court of Chancery, (that Court be- 1? Ss 
ing then at Weſtminſter) his Majeſty's Writ for eorrecting errors in "3 
the record and proceedings, and alſo in giving the judgment afore- 
ſaid, directed to his aid Majeſty's faithful and well-beloved Sir Jon 
Holt, Knight, then and now his Majeſty's Chief Juſtice, aſſigned to 
hold pleas before the ſaid King himſelf ; by which faid Writ our 
ſaid Sovereign Lord the King commanded his ſaid Chief Juſtice, 
that if judgment ſhould then be given therein, he ſhould cauſe the 
record and proceedings of the plaint aforeſaid, rogether with all things 
touching the ſame, to be removed before his juſtices of the Common 
Bench, and his Barons of the Exchequer, of the degree of the Coif, 
into his ſaid Majeſty's Exchequer Chamber at Weſtminſter, on Wed- 
neſlay the aner bf: day of November, that the ſaid Juſtices of 
the Common Bench, and Barons might view and examine the record 
and proceedings aforeſaid, and might further do what was to be done 
in that caſe, and what of right, according to the form of the ſtatute - 
in that caſe made and provided, ought to be done ; by virtue of 
which ſaid Writ of Error the ſame Chief Juſtice afterwards (that p 
is to ſay) on the ſaid twenty-ſeventh day of November, — | 25) 
the Record and proceeding of the Plaint and Judgment aforeſaid, to- 
gether with all things touching the ſame, before his ſaid Majeſty's 
Juſtices of the Common Bench, and Barons of the Exchequer, of the 
Degree of the Coif, in the ſaid Exchequer Chamber at We/tmin/ter 
aforeſaid ; and the Record and proceedings of the Judgment afore- 
aid are there yet remaining, and the aforeſaid Writ of Error is yet 
depending 
(a) Defends the force and injury, &. 


. prays Judgment of the afo 
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depending undetermined in the ſaid Court of Exchequer Chamber 
at Weſtminſter aforeſaid, and he Judgment is neither affirmed or 
reverſed, as by the Record thereof now remaining in the ſaid Court 
of Exchequer Chamber at Weſtminſter aforeſaid, before his ſaid Ma- 
jeſty's Juſtices of Common Bench, and Barons aforeſaid, may more 
fully appear: And this the ſaid James Fuller is ready to verify, by 
the Record of the ſaid Judgment and proceedings; wherefore he 

refaid Bill ; and that the ſame may be 


Edward Northey. 
John Brodrick. 


quaſh'd. 


— — WC. 


Readings and Obſervations, with an Abridgment 
of the Caſes in the Reports. 


H E meaning of the word Abatement, when it relates to Writs, 

[ is the quaſhing of the Plaintiffs Writs from the French word 

Abater, to deſtroy or proſtrate ; ſo that by the matter of the Plea, 

the defendant ſhews to the Court, that the Plaintiff ought not to 

proceed on that Writ, but ought to entitle himſelf in a better man- 
ner before he can maintain his complaint againſt the Defendant. 

And under this Signification, it is an exception alledg'd and made 


good in Law, and is as much as exceptio dilatoria, with the Civilians, 


Britton, cap. 51. 

And as it is a Dilatory Plea, and in Dilatione Celeris Juſtitiæ, it is 
therefore not much favour'd in Law, and is generally not to be re- 
ceiv'd after a general importance. But if the Defendant prays a 


ſpecial imparlance, and takes care to enter it in time, by which he 


ſaves to himſelf all advantages, as well to the Writ, as to the de- 
elaration, the Defendant may then plead within the time; for his 
pleading by the Plaintiff's rule, which without ſuch ſpecial impar- 


| lance, he could not have done after four days from the return of 


Cap. 16, 


8 Mod. 43. 


the Writ, and theſe four days are allowed ex gratia Curie, for the 
Defendant to plead to the Writ. 


And by the Statute of 4 and 5 of Queen Anne, cap, 8. the Defen- 
dant ſhall not plead a matter of fact in Abatement, without an Affi- 


davit of the truth of the Plea, by which it may appear to the Court, 
that the Contents of the Plea are true, 


Bur if he pleads matter of record, he need not verify the truth of 
the Plea by Aﬀidavit. Modern Caſes 43. 


And having ſaid thus much of Abarement in general, the Caſes 
in the books are diſtributed in the following manner. 


Firſt, 


Abridgment of the Caſes in the Reports. 


Firſt, What may be pleaded in Abatement. 
Secondly, Of the Time and manner of pleading in Abatement. 
Thirdly, Of the Judgment in Abatement, 


Firſt, What may be pleaded in Abatement. 
1. The Defendant may plead to the Juriſdiction of the Court, 


ſubmitting thereto, whether they have conuzance of the matter in 
queſtion. 


2. By diſability of the Plaimiff, whereby he is not capable of (27) 


maintaining his Writ againſt the Defendant, 3. By death, or ſome- 
what happening pending the Writ. 4. By miſnaminꝑ the Defendant, 
either in his name, addition, or habitation. 5. By variance between 
the Writ and the Count, or ſome Deed ſet forth, or ſome uncertainty 
or other defect of due form. 6. By the Defendant's being under the 
protection of the Law, as by being in Infant, Feme Covert, c. 
7. By the Plaintiffs miſconceiving his action, or aſſerting a material 
allegation that is falſe, ſo that it appears of his own ſhewing, that he 
ought not to maintain his Writ in that Manner. 8. By having 
brought another action for the ſame Caſe. 


Of Pleading to the Juriſdidion of the Court. 


1. In pleading to the juriſdiftion of the Court, the Defendant 
muſt not commence his Plea, as if he was pleading in Bar, with the 
words cometh and defendeth the force and injury when, &c. for the 
words when, &c. ſignify when and where the Court will conſider 
thereof, which is in affirmance of the juriſdiction of that Court. 
2 Show. 443. 

2. It is very certain, that in all Pleas in Abatement, it is better 
to ſay Mat the Defendant comes and pleads, &c. or that he comes and 
defends the force and injury, and pleads, &c. but the latter ſeems 
the better, according to Co. 1. Inf. 127, who there tells us, that 
it is neceſſary for the Defendant to plead that he comes and defends 
the force and injury, to make himſelf a party to the ſuit, So in 
Lut. 9. it is there ſaid to that purpoſe. | 

3. The Plea of privilege is a Plea to the juriſdiction of the Court, 
tho! it doth not ariſe from the matter in variance, not being within 
the juriſdiction of the Court, but it ſubmits to the Court, whether 
they ought to take conuzance of the aQion, or proceed againſt the 
Defendant in the Court, by reaſon of his being a perſon privileged 
by another Court, where he ought properly to be ſued. 

4. As an attorney of the Court of Common Pleas ought not to be 
ſued elſewhere but in the Court of Common Pleas, unleſs the Plain- 
tiff in the action in che King's Bench is likewiſe an attorney; for - 

0 0 
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ſo the privilege of the Plaintiff of ſuing in the Court of King's Bench 

ſhall wave and render of no effect the Defendant's privilege, and fo 

wice verſa. | 
5 5. Nor ſhall an attorney have his privilege where he is neceſſarily 
joi 'd with another, 1 Ven. 299. Salk. 544. Comb. 465. 

6. Nor where he is charg'd, or ſues as Executor or Adminiſtrator, 
ſhall he have privilege. Hob.,177. Salk. 2. Newton v. Rowland, (a) 
Nor where he is Bail. 1. Keb. 735. 

7. And if an action be brought in the King's Bench _ an at- 
torney of the Common Pleas, it is not enough for him to ſay that he is 
an attorney ; for his being an attorney does not abate the plantiff's 
bill, when once the action is attach'd in the _ Bench; but he 
muſt ſhew that he was an attorney at the time of the plaintiff's ex- 
- bibiting the bill; for then it will appear to the Court the plaintiff 
might have ſued the defendant there as a privileg'd perſon. 1 Salk. 
1. Peaſe v. Parſons. | 

8. It is ſaid by. Holt in the caſe of Duncombe v. Church, Comb. 390. (b 
that if a perſon, who hath a privilege of being ſued in another Court, 
be inactual cuſtody of the Marſhal, he cannot plead his privilege ; but 
otherwiſe where he is bail'd, and ſo only ſuppoſed in Cufledia Mare- 
ſcalli. 1 Salk, 1. Jones v. Bodinner, the ſame Point (c) 

9. The Court of King's Bench will take notice of the privilege of 
their own officers ; as where a Filazer of the King's Bench was ar- 
reſted by a writ, he was diſcharg'd on common bail. Brown's Caſe, 
Salk. 544. 

kg But where an attorney of the Common Pleas was ſued by a 
bill in the King's Bench; upon a motion for his being diſcharg'd, 
the Court, abſente Holt, denied it, and put him to plead his privilege. 
Brown's Caſe. Salk. 544. . 

11, No plea to the juriſdiQtion can be pleaded after an imparlance, 
Comb. 25 3. Denham v. Plumpton, in the Common Pleas. 

12. Where a plea of privilege of the cinque ports was not Allow d 
to an action of debt upon a bond. Godb. go. Pl. 102. 


(P28) 13. Where a plea of privilege was not allow'd, the aQion being 


brought againſt the defendant and his wife as executrix, Godb. 10. 
Poole's Caſe, 33 1 
14. Where a plea of privilege of thnUive rſity of Oxford was 
held il]. 1 Brow. 2 Carol v. — X * 
15. Where a plea of privilege of Parliament was held ill. 
1 Bro. qi. Fackſon v. Kirton. 
16. It was held by the Court, that a Foreign Attachment cannot be 
regularly made upon a debt before it be due, and therefore to plead, 
| that whereas one was indebted in a ſum of money to be paid at 
Michaelmas, and it was attached before Michaelmas, tho the judg- 
ment 


(a) 12 Mod, 416. 1 L. Raymond, 833. S. C. 
(5) Salk* 1. 12 Mod. 588. 1 L. Raymond. 93. S. C. 
(c) 5 Mod, 310. 1 L. Raymond, 135.8, C. 
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ment was not till afterwards, yet it was held to be yoid, becauſe it 
was not due when attached. Cro. Eliz. 184. Dalton v. Selly. (a) 
17. Where an attachment in London pleaded to action of debt 
upon a mutuatus, was not well pleaded. Moor 570. Anon, 
18. After an action of debt was brought, the plaintiff. attached 
in London the debt due to the defendant by another, and had a 


judgment to recover ; it was adjudged, that this matter might be 
pleaded in bar to the action as to ſo much of the money. Moor 598. 


May v. Middleton. (b) 
Of Pleading in Diſability of the Plaintiff. 


1, A writ does not totally abate for outlaqwry or excommunication, 
but it is only a temporary perſonal diſability, and the judgment is, 
that the defendant remaneat quouſque. 1 Inſt. 128. b. Ca 

2. This plea likewiſe. cannot be pleaded after an imparlance. 
1 Lut. 19. | 

3. Outlawry muſt never be pleaded with a full defence. SM. 
4 8 | | 
14 Several outlawries pleaded in abatement is naught, for duplicity 
is ill in abatement, as well as in bar. 2 Show, o. 

5. How to plead that the party is an alien. 1 Inſt. 129. a. Mod. 
Rep. 85, 405. | R 

6. Where the defendant pleads that the plaintiff is an Alien in 
abatement of the writ, tis triable where the writ is brought, and 
the replication muſt conclude to the country ; but otherwiſe it 1s 
ſaid where it is pleaded in bar, that the plaintiff is an Alien, the 
replication muſt conclude with an awerment. Salk. 2. Weſt v. 
Sutton, Comb. 394. (c) Texell v. Hooper, (d) e contra, Where 
the defendant pleaded that the plaintiff was. an alien, born 
at Roan in the kingdom of France, within the ligeance of the King 
of France ; the plaintiff replies, that he is an alien friend, born at 
Hamborough within the ligeance of the Emperor, and traverſeth 
that he was born at Roan, Holt inclined it was an ill traverſe, and 
puts an ill iſſue. Comb. 212. 5 

7. Of pleading recuſancy in diſability, vide the caſe of Colvin 
v. Fletcher, (e) Modern caſes in law and equity, 1 Part, 43. 

8. To an aſſumpſit for monies had and received, the defendant 
pleaded in abatement an attainder, and the plaintiff replied a par- 
don, and concluded in bar petit judicium & dampna; it was held a 
diſcontinuance. Show. 155. 

9. That the plaintiff is a Jew is no diſability, ſo long as the 
King permits them to trade. Mich. 36 Car. 2. B. R. 

10. A perſon cannot plead in diſability of himſelf, that he is 
attainted of treaſon. 1 Leon. 466. | 11. Matter 


(sa) 1 Roll. 553, Cro. El. 914. Cro. El. 171. 
(5) Cro. El. 342.8, C. (e) Holt. 3. 2 L. Raymond. 583. S. C. 
() 1 1. Raymond, x01, 8, C. by the name of Drimater v. Hooper. 
(4) 8 Mod, 43+ 


(P 30 ) are abated by the death of the mayor. Salk. 398. 5 
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11. Matter of diſability that was pleadable to the aQion, ſhall 
not be pleaded to the Scire facias on the judgment. Salk, 2. 

12. Where two executors ſue, and one only proves the will, 
that is not a matter pleadable in abatement. Salk. 3. Brookes v. 


$ | | 8 
* © Abatement by Death, 


Where actions are brought by the mayor and commonalty, they 


1. An action of debt is brought againſt two, one of the plaintiffs 
dies before verdict, the action is abated ; but it is proper to plead 
it puis darrein continuance, tho' it may be aſſigned upon a writ of 
error as a matter of fact. Comb. 169. Dove v. Martin. 

2. By the death of one of the plaintiffs in error the writ abates. 
Comb. 441. Penneyer v. Brace, (b). But it ought to be ſuggeſted 
upon the roll before execution. Comb. 442. 

3. Even at common law, before the act of 8 and 9 of King 
W. 3. cap. 10. ſet. 7. where two jointenants were defendants, and 
one died, it did not abate the writ. 3 Mod. 249. Cro. Fac. 19. (c) 

4 But otherwiſe where they were plaintiffs. Ibm. | 

5. Nor would the death of the huſband, where huſband and 
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wife were proſecuted for words ſpoken by the wife, c. abate the ] 
: writ or action at common law. Hard. 151. = 

6. Nor would the writ in replevin againſt two abate, where one 
died after the iſſue joined. Cro. Eliz. 451, 574. 

7. But in an action founded on a contract brought againſt two, n 
and one died, the writ abated (tho' they were executors) ; but in n 
ah action of treſpaſs (ſays the book) grounded upon a tort, there if fl 
one died, the writ did not abate. Raym. 131, 463. h 

8. So in Telv. 208, 209. lt is ſaid, that in treſpaſs, where one h 
of the defendants died, pending the writ, it abated not, for the 1 
treſpaſs is in itſelf ſeveral, and non cul. is their ſeveral pleas. But 
if judgment be had againſt them, and they brought a writ of error, ſi 
and one died, it abated, che judgment has made that joint which a/ 
was ſeparate before. ca 

9 By che act of Bandg of K. V. it is enacted, That if there fo 
be two or more plaintiffs or defendants, and one or more ſhall die, ar 
* if the cauſe of ſuch action ſhall ſurvive to the ſurviving plaintiff ! 
* or plaintiffs, or againſt the ſurviving defendant or defendants, the 
* writ or action ſhall not be thereby abated ; but ſuch death being la 
* ſuggeſted upon the roll, the action thall proceed at the ſuit of ſuch fo 
* ſurviving plaintiff or plaintiffs, againſt ſuch ſurviving defendant ba 
or defendants,” pl 

10. Before this ſtatute, where there was a verdict in ejectment 000 
againſt huſband and wife, and the huſband died beſore the day in el 
: . bauk, 5 

pl. 


(s) 7 Mod, 3 (5) 5 Mod, 338. Salk. 319. Holt. 8 Mod. 108. 
Carth, 404+ 12 Mod. 430. S. C. (e) Capel v. Saltop, Stat. 


- 
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bank, yet judgment might be had againſt the wife ; but if the wife 
died the writ abated. Telv. 208. (a) 

11. So that before the ſtatute of 17 Car. 2. cap. 8. where the 
party died after the verdict, and before the judgment, the action 
abated z but by that ſtature the death of the party after the verdict, 
and before judgment, was aided. Cro. Car. 509. 6) 

12. And this conſtruction hath been put upon that ſtatute, that 
if the defendant died after the commiſſion- day of the aſſizes, and 
was dead, even while the cauſe was trying, yet the plea puis darrein 
continuance that the plaintiff died, ought not to be received; and 
the reaſon thereof ſeems to be, becauſe the party had no time to 
plead it; for as the act of 17 Car. 2. aided the death of the party 
after the verdict, and before judgment; therefore inaſmuch as the 
cauſe, tho' tried after the commiſſion-day is ſuppoſed to be tried on 


| that day, and the poſfea to be before the death. Salk. 6. And 

this point was likewiſe lately determined in the cauſe of Keeble v. 
4 Hill and others, tried before Mr. Juſtice Denton, at the Lent 
d aſlizes in Suffolk, Anno 120. Geo. 1 mi. 


13. If an action of debt be brought againſt two ſheriffs for an 
eſcape, the death of the one does not abate the writ. Hard. 115. 


Allegation, 


ne "I 
1. And here tis neceſſary to be known, that where a man de- 
'0, mands two inge, and it appears by his own ſhewing, that he hath 
in no action but for one, the writ ſhall not abate in the vu, but 
> if ſhall ſtand for that which is good; but where it appears, that tho 
he cannot have this writ which he hath brought for part, but may 
one have another, the writ ſhall abate in the whole. 11 Rep. 45. 2 Rolls 
the 105. 1 Saund, 285. 
But 2, As if an executor brings an aCtion againſt another, upon the 
cor, ſtatute of Ed, 3. for breaking the plaintiffs cloſe, and for money 
ich aſportatis in vita teflatoris, there inaſmuch as it plainly appears he 
can have no action for the breaking the cloſe ; (it being actio per- 
here ſonalis & moritur cum perſona) the writ ſhall abate only for that part, 
die, and ſtand good for the remainder, 11 H. 4.6. 11 Co. 45. 6. 
intiff 1 Koll's Rep. 11. (c) 2 
| the 3. Where huſband and wife brought an action of treſpaſs and aſ- 
Jeing ſault, for the battery of the wife, and defendant pleaded a licence 
ſuch for entering into the cloſe from the huſband, and not guilty ; as to the 
\dant battery, the chief juſtice, and Doderidge were of opinion, that the 


plaintiff ſhould have judgment, but Haughton and Chamberlaine 
contra; for that the wife had no cauſe of action for breaking the 
cloſe of the huſband ; but this caſe being debated in Serjeants-Imn 
bauk, in Chancery-lane, the lord chief baron was of opinion, that the 

plaintiff ſhould have judgment for that part that was good, and 
. 105. Vol. I. D that 


(a) Spincer and Wood, v Counteſs of Rut. (5) Anon. (c) Childe v Durant, 


By the Plaintiff's miſconceiving his Add ion, or by making a falſe (P 29) 
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| that the writ ſhould abate as to the reſt ; as in ꝙ E. 4. Pl. 51. where 
; | treſpaſs was brought by huſband and wife for the battery of them 
| both; the jury found damages ſeverally, and it was there held, that 
becauſe the wife could not join with the huſband in an action for 
the battery of the huſband, for that part the writ ſhall abate, and 

for = battery of the wife it ſhall ſtand. Oro. Jac. 655. Buckl:y 

v. Hale. | 

4. So in Detinue of a box fealed with charters ahd writings con- 

;  terning the title of lands; and the plaintiff ſhews in his count a 
title to three of the deeds and writings, that they concern his in- 
heritance of land, of which the plaintiff and his wife were jointly 
ſeiſed, for which he alone could not have another action without 
Joining his wife ; there the writ ſhall ſtand good for the three, and 
abare for the fourth. 11 Co. 45. 6. 9 H. 6. 54. 4. 16 H. 7. 15. 4. 

5. So where a man brought a formedon of land, and an advow- 

{on, and it appeared that the formedon did not lie for the advowſon, 

it ſhall ſtand good for the land. 11 C. 45. 6.9 H. 7. 4. 4. 16 H. 

7. $.16.37 6.35.9. 5 

6. So if a man avores of the taking a diſtreſs for diverſe rents 

m arrear, and it appears of his own ſhewing, that part of the rents 

are not due, yet the avowry is good for the remainder, and ſhall 
not abate in the whole. Kiel. 31. 5. 11 Co. 45. (a) | 

7. So if a man avows for rent, and a nomine pœnæ, and it ap- 

pears that he Hath no cauſe to avow for one of them, the avowry 
ſhall abate only as to that part for which he had no caufe to avow, 
and ſhall ſtand good as to the reſt. 2 Rolls Abr. 4 34. 

8. But tis to be obſerved, that where a man avows, and the 
plaintiff and defendant differ as to the quantum of the rent, and it 
eppears that the party hath not entitled himſelf ro ſuch a rent, bu 

to a leſs rent, there the avowant ſhall not have a return for any 
thing. Moo. 281. 1 Brownl. 1 86. 

9. Where the avowry is for a rent-fervice due at ſeveral times, 

and it is one entire taking of cattle, and it appears by the avowty, 
that one of the days is not yet come, the Whole avowry ſhall abate; 
but if the avowry be of taking ſeveral parcels of cattle for rent due 

at one time, and for taking other cattle for rent due at another day, 
and it appears that one of the days is not yet come, the avowiy 
ſhall not abate in the whole, but only for that part that the rem 
"appears not to be yet in arrear, 2 Roll Abr. 434. 

10. So if an action of debt be brought upon ſeveral bond, 
(P30 ) where ſome are due, and ſome not, the plaintiff ſhall recover for 
thoſe that are due. 5 Mod. 215.'(5) 

11 But if a man demands a debt of 207. and confeſſes upon the 
Pleadings, that he had no right to 101. of it, the court ex officiv, 

or 


: 
| 
ö 
. 
| 
' 


(4) 44 E. 13. a. 48 E. 3. 46, U 5. a Dyer. 369, 470, 
% 1 Sd. 284. 5. 1 Sid, 41). Cemb. 365. 8. P. 
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or the party, defendant, or any other, as an amicus curie may 
abate the writ. Hob. 279. 

12. So in debt for rent at ſeveral times, and the plaintiff declares 
for more than is in arrear, yet the plaintiff might well releaſe the 
ſurplus, and take his judgment for the reſt, 5 Mod, 214. 

13. If che plaintiff doth in any action diſcover to the eourt any 
tking whereby it appears to the court that he had no cauſe when he 
began his ſuir, his writ ſhall abate. 

14. As if it appears that adminiſtration was granted after the 
action brought, the writ abares. Hob. 245. Bickford v. Biekford. 

15. So where the plaintiff brought a quare impedit againſt the 
archbiſhop of York, and A. C. for diſturbing him in the preſenta- 
tion to the church of L. and the biſhop pleads, that J. S. the in- 
cumbent died the 10th day of January, in the 12th year of the 
king; and that the church remained vacant, and he preſented 
J. S. for lapſe, and claimed nothing but as ordinary; and the in- 
cumbent pleads and confefſes the plaintiff's title, but pleads the 
collation of him by the biſhop ; the plaintiff by his replication 
ſhews, that after the death of J. S. and before 1ſt day of January, 
in the ſaid 12th year, (79 vir.) the 29th day of May, 1615, he 
preſented J. D. to the church, and the biſhop refuſed him; and 
that afterwards the biſhop, (vis. ) the 2 24 day of December, collated 
A. C. to the church; now upon his own ſhewing, the plaintiff 
abates his wrir, becauſe the action was brought before the cauſe of 
action, which aroſe from the collation, and there could be no diſ- 
turbance before the v ction brought. Hob. 197, 198. 

16. J. S. the deſendant covenanted with J. D. the plaintiff, 
that 7. S. would pay the plaintiff, within three months after re- 
queſt, all ſuch ſums of money as the defendant's ſon, being the 
plaintiffs apprentice ſhould imberil from him; the ſon does im- 
bezil, tc. But on the trial it appeared, that the three months were 
not lapſed after the requeſt, before the action brought, and the 
writ abated, Heb. 217. 

17, Where a man has a right to an action, and the ſame is well 
begun, and part of the demand is determined by act of law, and 
the like action may be had for the reſidue, there the writ ſhall not 
abate ; but where by determination of part, the like action will 
not lie for the reſidue, there the writ ſhall abate. As for example ; 
If an action of waſte be brought againſt the tenant ſor the life of 
another, and pending the writ the life drops, the writ ſhall not 
abate, but the plaintiff ſhall recover damages only ; becauſe, if 
the life had dropt before the action brought, the leflor might have 
an action of waſte for the damages. Co. Lit. 285. a. 

18, So if an ejedment had been brought, and the term had in- 
curred pending the ſuit, yet the plaintiff might proceed for his 
damages. Ce. Lit, 285, 4. 
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19. Vet if tenant ſor another man's life brings an aſſize, and the 
life had dropt pending the writ, the writ ſhall abate, becauſe no 
aſſize can be maintainable for damages only. Co, Lit. 285, a. 

20. So if an action of waſte be brought by huſband and wife 
in remainder in ſpecial tail and pending the ſuit ; the wife dies 
without ifſue, the writ ſhall abate, becauſe every kind of waſte 
muſt be ad exheredationem, Co. Lit. 285. a. 

21. If an action of annuity be brought, and the annuity deter- 
mines pending the ſuit, the writ faileth for ever, becauſe no ſuch 
action can be maintainable for the arrearages only, but for the 
annuity and atrearages. Co. Lit. 385. a, : 

22 If a parſon ſues out a writ, and then reſigns, the writ will 
abate ; but if he be promoted again to the ſame benefice before 


the return, it is otherwiſe. And if one ſues out a writ, and after 


is created a biſhop, the writ abates not, becauſe it is the act of law, 
but reſignation is the act of the party. Owen 30, 31. 

23. If four commit a treſpaſs, which is in its nature joint and 
ſeveral, yet if the plaintiff will bring his action againſt one only, 
and declare that he with the other three did the treſpaſs, his action 
thall abate, Hob. 199 

But if he had brought his action againſt one alone, and the de- 
fendant had pleaded, that he with others did the treſpaſs, and that 
the plaintiff had releaſed to the other; and the plaintiff denied the 
releaſe, whereby he doth in a manner confeſs, that the others were 
joint treſpaſſers, yet the action ſhall not abate, Ibm. 

24. If A. brings an action of debt upon a bond againſt B. who 
pleads that the bond was made upon a condition, that the defen- 
dant ſhould perform the award of two, and that they two, and a 


third made an award, this is naught ; but if the plaintiff does alledge 


an award by the two, or by the three, and alledges not alſo a 
breach, whereby it may appear to the court that he had a cauſe 
of action, he ſhall never have judgment. Heb. 199. 

25. If there be two tenants in common, and one only brings an 
action where they ought to join; if this appears by the plaintiff's 
own ſhewing, the defendant may take advantage of it upon the 
general iſſue, bur if it does not appear, then it ought to be pleaded 
in abatement, Latch 153. | 


Of Pleas in Abatement, as to Miſnomer of Name, Addition or Degree. 


1. The defendant pleads in abatement that his name is Ferny, 
and not Fermyn, and pleads thus, & prædictus J. Fermyn wenit, Cc. 
this is naught by confeſſing the name the plaintiff uſes; it ſhould 
have been Er ſuper hoc ven J. Jermy & dicit quod ipſe eſt eaden 
perſona que arreſtat fuit per nomen Jermyn & dic“ Ac. Hill. 3. 
W. & M. Rot. 291. Show. Rep. 394. 


2. The 


Abridgment of the Caſes in the Reports. 


2. The defendant pleads in abatement, that he was baptized by 
the name of Jo/n, and by that name always was called and known, 
abſque hoc, that his name is Benjamin tho' the firſt part of the plea 
is but an inducement, yet //at and the traverſe are both material, 
becauſe one may be baptized by the name of A. and be confirmed 
by the name of B. 6 Mod. 115. 1 Salt. 6. (a) 

3. And where a defendant comes in gratis, and pleads by the 
name alledged by the plaintiff, he is eſtopped to alledge any thing 
againſt ir, - Stile 440, | 

4. Where one'is miſnamed in a bond, the writ mult be brought 


againſt him by the name as in the bond, Dyer 279. 


5. If A. gives a bond by the name of B. and he is accordingly 
ſued by the name of B. he may plead mi/nomer, and the other may 
reply, that he made the bond by the name of B. and eſtop him by 
demanding judgment, if againſt his own deed he ſhall be admitted 
to ſay his name is A. and then he may rejoin and ſay, that he made 
no ſuch deed, and this he muſt do without oyer ; for if he prays 
ger, he admits his name to be B. Salk. 7. Linch v. Hooke. (5) 

6. If the addition of the defendant's quality and dwelling, be 
omitted in any original writ in a perſonal action, appeal or indict- 
ment, where exigent may be awarded, the writ ſhall abate, but it 
ſhall not abate for ſurpluſage in the additions. 1 Hen. 5. c. 5. 

7. A Feme Covert, after an arreft, giving bail-bond by a wrong 
name, may plead the miſnomer, and ſhe is not eſtopped by the 
bail- bond. 1 Salk. 7. Linch v. Hooke. 

8. The name of Earl, if omitted, abates the writ, Davis Rep. 
60. a, But if a perſon is created an Earl pending the action, bill 
or ſuit, it ſhall not abate. 1 Ed. 6. cap. 2. Sef, 3. But there 
muſt be an entry on the roll, with a po/? ultimam continuationem, 


ſcilt, that ſuch a day and year, the king by his letters patents, Ic. ( P 32 ) 


ſerting it forth with a profert in cur” & quod prædic“ defendans non 
dedicit. 8 

9. If a Baronet is ſued by the addition of a knight and baronet, 
the writ ſhall abate. 1 Fen. 154. (c) 

10. To the plea of miſnomer, the plaintiff may reply the defen- 
dant was known by the name in the writ. 1 Salk, 6. 


By Coverture. 


1. If an original be filed againſt a feme ſole, and before the re- 
turn ſhe marries, you may declare againſt her without taking notice 
of her huſband ; for her intermarriage is no abatement of the 
writ in fact, but only makes it abateable. Comb. 449. 1 Roll's 
Rep. 53. | 

Variance, 


(a) Walden v, Holman, (5) 6 Mod, 225.8, C. 
(e) 2 Keb. 824, S. C. 
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Variance. 


r. If the declaration aſſigns waſte in a town not mentioned in 
the original writ, the writ of waſte abates. Hob, 38. | 
2. What variance between a bond and the declaration abates 
the writ, ſee Hob. 116. Walter v. Pigot, Mo. 645. 2 Rolls 147. 
1 Cro. 895. Hob. 18, 19, 20. 

3. Where the writ ſhall not abate for variance from the regiſter, 
ſo that it be equivalent. Hob. 1, 51, 52. | 

4. If a writ of ſecond deliverance varies from the declaration 
in replevin, it ſhall abate the writ. Cro. Fac, 424. Newman v. 
Moore, | 


Another Action for the ſame thing pleaded. 


1. It is reported in Comb. 144. in the cafe of Rawlinſon againſt 
- Oriel and others, that both defendants may join in pleading a 
recovery againſt one of them. Carthew 96. The ſame Caſe. 

2. Where the defendant pleads another action depending in the 
| ſame court, and the plaintif demands oyer of the record, and tis 
not given him in a convenient time, the plea ought not to be received, 
but the plaintiff may ſign his judgment. Carthew 454. Theobald 
v. Long. (a) | 

3. And where an aQtion was brought for a battery and impri- 
ſonment, and the defendant pleaded another action depending in 
abatement ; the plaintiff replied, guad nan habetur tale £48 
petit quod recordum illud inſpiciatur, without giving the liberty 
to the defendant to rejoin, quod habetur tale recordum ; and it was 
held a good replication. Creamer v. Wickett, Carthew, 517. (6) 

4. It a quare impedit be purchaſed againſt two, depending a 
former quare impedit againſt one of them, tho' the plaintiff declares 
upon a new diſturbance, yet the writ thall abate, for the effect of 
the ſuit is ſtill ſor the ſame thing, (viz.) the preſentation, and there 
are ſtill two writs depending againſt one man. Hob, 137. 

But the plaintiff may have as many writs as he will againſt ſeveral 
perſons. Ibm. 

5- In an action of rover and converſian, it is a good plea that 
the plaintiff had an action depending for the ſame converſion in 
banco regis, or any writ that comprehends certainty, but where 
there is no certainty till after the count it is no plea. 5 Co. 62. 

6. In an aſſize of darrein preſentment, it is a good plea in abate- 
ment to ſay, that the plaintiff had brought a quare impedit for the 
ſame avoidance, Hob, 4. 

7. If an action of debt, Efc. be depneding in an inferior court, 
a mw o” the ſame debt may be brought in any court in Weſtminſter. 
5 Co, 62. | 


8. In 


(a) Holt. 5 54. 8. P. 1 I. Raym. 347. S. C. 
(635) 1 Ld. Raymd. 55. 
(c) 1 Show. 75. Holt. 1. 
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8. In an action of debt, Ec. another action depending in the 
courts of Weſtminſter for the fame matter, is a good plea in abate- 
ment; but a plea of an action in an inferior court is not good, un- 
leſs judgment be given, 5 Ca. 68. 

9. It hath been ſaid that a writ of error oy mg in the Exche- ( P ) 
quer, is a good plea in abatement ta an action of debt, upon a 33 
judgment in the King's Bench. 5 Mod, 68. Comb, 199. But the 
contrary hath been ſince Held to be law. 1 Show. 146. Cumb. 199. 

Lut. 600. Denton v. Evans, Carthew 1 36. 1 Mad. 121. 2 Ven. 261. 
1 Sid. 236, 253. Palmer 187, 303. Ray. 100. 1 Lev. 153. 
2 Med. 194. | | 


In ſune Caſes the Court may and will, Ex Officio, abate the Writ. 


1. In a formedon, the tenant pleaded jointenancy by fine with 
J. S. the demandant did aver the tenant ſole tenant; and upon 
that iflue was taken, and found for the demandant ; held that the 
writ ought to abate ex officio, without the exception of the party ; 
ſor the jointenaucy being pleaded by fine, ought to have abated the 
writ, and no averment by the demandant againſt a fine, which is 
matter of record, ought to have been received, And at common 
law, if the tenant had pleaded join/enancy by deed, the writ ſhould 
abate without any averment, but that was remedied by 34 Eg. 1. 
b, However jointenancy by fine remains as it was at common law, for 
d/ be hath puniſhment enough by his plea in that caſe, if it ſhould be 
as falſe, inaſmuch as he hath by way of concluſion given the moiety 

of the land in demand to him, with whom he hath pleaded the 
a fointenancy. 2 Lev. 62 Harker. v. Moreland. 
es 2. A levies a fine to the uſe of B. in tail, remainder to A. then 
of A. levies a fine of the reverſion to his on uſe, B. dies without 
re iſſue, A. brings a formeden in reverter, and alledges, that the land 
| ſhould revert to him ſecundum formam of the firſt gift, whereas his 


al title is by the new fine ; tho the tenant has pleaded other matter, 
yet he may as an Amicus Cur inform the court, and they may ex 

at Officio abate ir. Hob. 280, 281, 

in 3. A Scire facias was ſued out againſt an adminiſtrator, ef 

re 12th of Feb, defendant demanded Oyer of the adminiſtration, which 
bore Tefte the 26th of May afterwards, and then pleaded that 

te· matter in abatement after imparlance ; and altho? it is not pleada- 

the ble aſter a general imparlance, yet the court upon a demurrer ex 
officio abated the writ, 2 Lev. 197. Harker v. Mareland. 

rt, 4. If a quare impedit be brought againſt parſon and ordinary, and 

ter. not againſt the patron, it ought ta have been pleaded in abatement, 

4 but the court ex officie, it is ſaid, cannot abate the writ. 2 Roll 


Rep. 239. 


J. 
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It may not be improper to ſpeak ſomewhat of Journeys Accounts. 


1. A writ of journeys accounts is where a former writ abated for 


falſe Latin, variance of form, or other defect of the declaration, 
and tis quaſi a continuance from the former writ, in which the 
plaintiff muſt recite, that the former writ abated. (a) | 

2. A. and B. jointenants, A ſuffers C. to occupy with him, B. 
brings partition againſt A. and C. which abates, becauſe C, had 
nothing; he may have another per journeys account. 2 Cro. 218. 
Bro. Journeys 1, 2, 3. | | 

3. J. S. makes A. his executor till B. comes to the age of twenty. 
one years; A. brings debt, pending which B. comes of age, he 
may continue the writ by journeys, otherwiſe had A. been appointed 
adminiſtartor durante, Ic. | 

4. If it abates by jointenancy, a death of one partner, or one 
jointenant, new writ may be had by fourneys, Ic. Bro. Fourneys 
11, 12, 19. | 

5. If a man brings an action againſt an executor who is out- 
lawed, and the judgment reverſed, he may immediately bring a 
new action by journeys accounts, and it will be deemed a continuance 
of the ſame action. Winch 82. 6 G. 10, 11. 

6. Where the new writ differed from the old in the county, and 
damages; and ſee within what time it muſt be brought. V. Luz. 
290.” - | 

7. A writ cannot be by journeys accounts, by or againſt an exe- 
cutor or adminiſtrator, but only where the ſame parties were par- 
ties to the writ, as if one plaintiff or defendant dies, Lat. 260. 
Co. Elia. 174. | 


( P 34 ) Secondly, Of the Time and Manner of Pleading in Abatement. 


1. If a declaration be delivered againſt one in cuſtody, he has 
the whole term to plead in abatement. Salk. 515. $65 
2. What time the defendant hath to plead in abatement. 
_ Comb. 251. Holditrh v. Aynſwwarth. - 
3. There is uſually four days time to plead after a reſpondeas 
oer. Comb. 19. 
4 ln pleading in abatement theſe rules are to be obſerved in 
coneluding the plea. - 1 
5. If a plea is pleaded to the juriſdiction of the court, it ought 
to conclude with a prayer of judgment in this manner, vis. The 
» * faid defendant prays judgment, whether the court vill take any further 
copnizance of the ſaid plea. 
If it be pleaded to the perſon of the plaintiff, there it muſt be 
if he ought to be compelled to anſaver. 
Il it be pleaded to the writ, then the plea concludes with the pray- 
er of judgment of the writ, and that the writ may be quaſhed. 
When 
(a) 6 Co. 10, b, 


Abridgment of the Caſes in the Reports. 


When it is to the action of the writ, there he ſhould ſhew that 

| the party ought not to have that writ, but by the matter of his 
plea ſhould intimate to him how he ſhould have a better. 
Latch 178. | 

6. Reſpondere non debet is a proper beginning to a plea to the 
juriſdiction of the court, but a plea of ne unques executor, ought to 
begin with petit judic de bill. S Mod. 146, 132 133. 1 Saund. 283. 
2 Saund. 97, 189, 190, 339. Lut. 44. Show. 4. 

7. In a replication to a plea in abatement where matter of fact 
is pleaded, the plaintiff may pray his damages; and if upon iſſue 
verdict be found for him he ſhall have final judgment; but where 
matter of law is pleaded, the plaintiff muſt only maintain his writ. 
3 Anne, in B. R. | 

8. If one pleads matter of abatement, and concludes in bar 
et petit judicium fi actionem habere debet, tho he begins in abatement, 
and the matter be alſo in abatement, yet the concluſion being in 
bar, makes it a bar; and the reaſon is, becauſe you admit the 
writ by concluding ſpecially againſt the action. 18 H. 6. 27. 36 
H.6. 18. 22 H. 6.536. 1 Show. 4. \ 

9. If a man pleads matter in bar, and concludes in abatement, it 
ſhall be taken for a plea in bay, from the nature and reaſon of the 
thing ; for the plaintiff can have no writ if he has not a cauſe of 
action, and therefore the Court will take the plea to be in bar. 
37 H. 6. 24. 36, H. 6. 24. 2 Mod. 6. 

10. The Chief Juſtice delivered the opinion of the Court, that 
a plea was good in bar, tho pleaded in abatement, and the defen- 
dant hath his election to plead, either in bar or abatement ; the 
nature of a plea in abatement, is to entitle the plaintiff to a better 
writ ; but here the defendant ſhews that the plaintiff hath no cauſe 
of action, and ſo it ſhall be taken to be no bar; and it is of neceſſit 
that the defendant muſt diſcloſe matter of bar, he ſhall have his elec- 
tion to take it either by way of bar or abatement. 2 Roll Rep. 64. 
Salkill v. Shilton. (a) | ; 

11. The defendant pleaded that he was an attorney of the 
Common Pleas, and that he ought not to be ſued elſewhere without 
conſent ; the plaintiff ſhews that he had his conſent, but did not ſay 
„here; the replication was held ill. 1 Salk. 4. 

12. But where the defendant pleaded that he was an attorney of 
the Conrt of Common Pleas, but did not ſay where; it is ſaid 
that Holt held it good. Salk. 545. 

13, And it is there ſaid that an attorney of the Common Pleas 


need not plead his privilege ſub pede figilli, to an action brought 
againſt him in the King's Bench. Salk. 545. Scawen v. Garrett. 


attorney pleads his privilege with a writ ſub pede ſigilli, it is conclu- 
ye and cannot be: denied; but where it is pleaded merely by plea, 


there 
(a) Cro. Jac, 516, S. C. 


14. And this difference is taken by my Lord Holt, that where an ( P 35 ) 


Readings and Obſervations, with an 


there may go a Certiorari to have it certified whether the defendant 
be an attorney or not. Dillin v. Harper, Salk. 545. 

15. Venit & dicit is ſufficient in a plea to the juriſdiction, and foi; 
dicit only without Yenit, if it appears he is in cuſtodia. 2 Salk. 543, 
Ki ham v. Wheely (a) 

+6. The defendant pleads quod ſuſcepit ordinem Militarem & jan 
Miles exiftit, but the plea was ill, becauſe it was not ſaid he was a 
Knight tempore exhibitionis bills, Salk. 6. Lett v. Mills; but not ſay- 
ing where ſuſcepit ordinem Militarem, was held well enough; and 
ſee the ſame point, as to the firſt relating to an attorney, in title ples 
to the j ur iſdiction. (6 | | ; 

17. After a bail-bond forfeited, the defendant cannot plead in 
abatement to the original action. Salk. 519. 

18. Where fointenancy is pleaded in abatement, the life of the 
other jointenant, muſt be averred. Salk. 32. 

19. Where want of addition of the word junior, as a defignati 
perſone was not held ill, without ſhewing that the ſenior was in cuſts 
dia Mareſcalli, for any matter that diſtinguiſhes the perſons render 
that addition unneceſſary. Salk, 7. - 

20. In replevin, the taking in another place is a good plea in 
abatement, but if the . of the plea is with a prayer of: 
return, it is ill. Sakk. 3. 89185 | 

21. In replevin, property in a ſtranger might be pleaded, either 
in bar or abatement ; and where a collateral matter is pleaded i 
abatement, the defendant ſhall not have a return without making an 
 avowry, But where the plea in abatement is to the point of the 


aQion, as property is, the defendant ſhall not have a return withou 


en avowry; for whether the property be in the defendant or: 
— * the defendant ought to have a return, becauſe he had the 


poſſeſſion which was illegally taken from him by the replevin, whe 


the plaintiff had a right. Salt. 94. Butcher v. Porter, Carthew 243, 
244. | | | 

22, The court will not abate the plaintiffs writ or bill, if nd 
prayed by a proper concluſion, Salk, 298. 

23. Where the defendant pleads in abatement a matter of fad, 
an4 the plaintiff replies and traverſes the manner of the plea, he mi! 
conelnde either judgment, ff actie, c. or guad reſpondeas ouſter; 
for if the defendant joins iſſue it will be final ; if he demurrs it wil 
be that be anſwer over ; but if the joinder in demurrer concluds 
in bar, tis ſaid to be ill. Comb. 479. Bennet. v. Hull. (c) 


(a) 1 Show. 400 Salk, 94. 2 Ld, Raym. 1017. S. C. 
(b) Poſt, 37 and ſeg 


(c) In Carth 433 and Holt, 557. (Bonner v. Hill) in 1 Ld. Raym, 338 
Bonner v. Hull, 8. C. 


24. Wben 


Abridgment of the Caſes in the Reports. 


24. Where an action of debt is brought upon a bond for the pay- 
ment at ſeveral days, and one of the days is not yet come, the defen- 
dant cannot plead payment at two of the days, and conclude in 
abatement, but muſt plead it in bar. Comb. 483. Owen v. 
Bulkley. (d) : * | 
25. Where judgment is, that the defendant ſhall anfeuer over on 
the firſt plea in abatement, it is an Effeppel to plead the ſame matter 
again in abatement. Comb. 465. | 
| 26. A man ſhall not aſſign that for error, which he might have 
pleaded in abatement z and therefore, if an infant with two others 
make conuzance in replevin by an attorney, and the plaintiff is non- 
ſuit, the plaintiff cannot aſſign for error that the infant _— by 
attorney, but he might have pleaded it in abatement of the conu- 
zance ; and if a feme covert brings an action and recovers, the de- 
ſendant ſhall not aſſign caverture for error. Carthew. 124. Coan v. 
Bowles, & ab. (e) 
27. Adminiſtrator and not executor was pleaded without a tra- 


ler verſe, and held well. Carthew 363. 

28, To conclude unde petit judicium ſ ad billam predid. re | 
a in compelli debeat, is proper only in nonability of the perſon of the 
of 1 


being adminiſtrator and not executor, Carthew 364. (f) 

29. Aſter an imparlance, ancient demeſne may be pleaded in 
abatement, and no other dilatory plea, Latch 83. | 
30. No advantage can be taken to a bad declaration upon a de- 
murrer to a dilatory plea, Carthew 172. Lut. 15982. 
| 31. That an attorney may plead his privilege fo long as he con- 
ora tinues upon the roll. Lat. 1666. | 
32. Q. of a replication to a plea of another action depending, 
whether good or no, there being three judges againſt one, of opini- 
on that it was good. Lut. 1644. VS | 
33. Where an iſſue was joined by one defendant, and the other 
if not demurs upon the iſſue being found for the plaintiff, the writ ſhall 

abate as to both, Hob. 250. 


fad, | 

e 14) Thirdly, Of the judgment in Abatement. 

uſer 

ir wil 1. If iſſue be taken upon a. plea to the writ, judgment againſt ' 


cluds the defendant is peremptory ; bur if there be a demurrer, it is then 
wy 21 the plaintiff anſwer over, Latch. 374 Veto. 12. Al- 


2. Upon a judgment in waſte for the damages recovered, the 
defendant demurs partly in abatement, and partly in bar, the 
Court ſhall give judgment in chief, Show. 255. 

3. If 


(d) 1 Ld. Raym. 346. (e) 4 Mod. 7. 1 Show, 13. 165. Salk. 93. 
2015 Comb, 100, 12 Mod. 1. Holt, 4358. 


( /) Bowers v. Cook, 1. Salk. 297. by Name Powers v. Clerk. 


plaintiff or to the juriſdiction af the Court, and not to a plea (P 37 ) 


Readings and Obſervations, with, &c. 


3. If the defendant imparls to a day in a perſonal action, and doe: 
not appear at that day, judgment final ſhall be given againſt him; 
for the default is peremptory as to him, and there is no proceſs to 

bring him into Court again, 38 H. 6. 33. ſo in debt, if the de- 
fendant pleads in abatement to the writ, to which the plaintiff im- 
parls, and at the day given, the defendant makes default, judgment 
final is upon the default, tho' the plea was only in abatement, 
10 E. 4. 7. Mod. Caſes 5. (g) 

4. A writ of error was brought upon a judgment in a formedon in 
remainder, where the tenant pleaded infancy, and that the remainder 
deſcended to him, and therefore pravs that the parol may demur by 
reaſon of his age ; and the demandant denies that the remainder 
deſcended to him, upon which iſſue was joined, and it was found 
for the demandant, and judgment final; and the Court held, that 
notwithſtanding the infancy, yet as ifſue had been joined upon a dila- 
tory plea, and tried by the country, the judgment ought to be pe- 
remptory. 1 Lev. 163. | . 

5. Where matter of abatement is pleaded in bar, there ſhall be 
judgment in chief. 1 Lev. 291. 

6. Upon a writ of errorof a judgment given in the common pleas 
for abating a writ in a real action, the judgment is reverſed in the 

King's Benek, the King's Bench ſhall proceed upon the original writ, 
and ſhall give ſuch judgment as the Court of Common Pleas ought 
to have done, if the writ had not been abated. 2 Saund. 256. 

7. Upon a writ of error returned into the exchequer before the 
record tranſcribed, one of the plaintiffs. in error dies, upon which 
the plaintiff in the action takes out an execution, but it was ſuper- 

ſeded, for he ſhould have acquainted the Court with the death of 
- the party ; and the Lord Chief Juſtice Holt ſaid, the ſheriff might 
have a ſpecial return to the writ. Brace v. Pennoyer, 5 Mod. 335. 
Carth, 404. 1 Salk, 319. Comb. 441. 

8. Where in an aQtion of account as receiver, the writ ſhall 
abate as to that part where the defendant ought to have been chary- 
ed as bailiff, and judgment ſhall ſtand gaod for the reſt. 4 Leon. 39. 

9. Where the plaintiff ſhall not have judgment on a ſcire facias, 
the plea not being adjudged peremptory. 2 Show: 42. 


For other caſes as to abatement of writs, vide Appendix. poſt. 505. 
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REFERENCES 


References to Precedents in Abatement, 


7 REFERENCES to Other Precedents, in Abatement. 

n | Pleas to the Furiſdifion. 

r 

y HAT the action accrued out of the juriſdiction of the Mar- 

r ſnalſea Court. 3 Inſtr. Cl. Fo. 14. 2 Mod. Intr. Fo. 1. 

d That the lands are pleadable in the County Palatine of Cheſter. 

a Rob. Entr. 1. 3 Inſtr. Cl. 14. Brown's Vade Mecum 473. And 
a” a demurrer, for that this plea is after imparlance. 2 Mod, Intr. 1. 

e- That the lands are held in ancient demeſne ; replication, that 


they are held in fee at common law. Br. Red. 504. 3 Inſtr, Cl. 
be 9. 2 Mod. Intr. 2. What lands are pleadable in a Manor Court, 


and not elſewhere. Br. Red, 504. 3 Inſtr. Cl. 8. Tho. 2. 2 
24s Mod, Intr. 2. 


he That the place where, is within the cinque ports, Br, R. 475. 
it, 3laſtr. Cl. 7. 2 Mad. Intr. 2. . 
abt | 


Ey Miſnemer of the Perſon. 


Of the chriftian name. Tho. 1. Pl. Gen. 8. 3 Inſtr. Cl. 68, 
70. 2 Mod, Intr, 12. Clif. 16, Cl. AM, 12. Reg, Plac. 289. 
Raſtall 276. a 

Of ſurname. 1 Bro. 3 Tho. 1. 3 Inſtr. Cl. 67. Reg. Plac. 288. 


Cl. Man. 435. Han. 119. Raſtall 49, 50, 54, 108, 296, 334, 
516, 616. | 


hall c 

arg- For Incertainty and Miſnomer of the Place, 

39 

ria, Plea by two, as to one, for not diſtinguiſhing him from J. C. the 


elder, there being two of the ſame name ; as to the other noncom- 
morancy, 3 Inſtr. Cl. 68. Raft. 496. 

In the name of the town, 3 Inſtr. Cl. 72. CL AM, 4. 1 Bro, 
1 2 Mod. Intr. 341, 343. Raſt. 610, 47, 108, 900, 301. 

E 

That the deed was made to the father deceaſed, and not to the 
lon of the ſame name. Clif. 7. b 

Miſtaking of the place where the treſpaſs ſuppoſed, chat it is in 
another vill. Reg. Pl. 287. Replication and iſſue, Cl. AC. 3. 

Of the pariſh in appeal of murder. Br. Red. 2 Reg. Plac. 284. 
In treſpaſs. That the certainty of the number of the cattle is not 


$ . . . 
(CE contained in the writ. 1 Bro, 1. 


| References to Precedents in "Abatement. 


By Nullity. 
No ſuch perſon. Pl. gen. 8. 3 Inſtr. Cl. 77. 2 Mod. Intr. 1. K 
Raſt. 49, 92. ar 
No ſuch vill. z Inſtr. 77. Reg. Pl. 287. Raſt, 108, 298 334 


3 | 
ad Miflaking of the Place of Abode, P 


That he was commorant' at B. and traverſe, that he was com- 


morant at C. 1 Bro. 6. 3 Inſtr. Cl. 81, CL Af, 1 3. Han. al 
268. Raft, 108, 195, 299, 126, 108, 300, 298. | 
For Miftaking the Degree or Additian. 5 


That the defendant is a Yeoman and not a gentleman. Pl. Jaf 
Gen. 4. | 
Gentleman and not a broker. Ro. 91. Raft. 108, 570, 298, Ja 
That the plaintiff loſt her dignity by marriage. 1 Bro. 3. 
That the defendams have no additions as executors. 1 Bro, 3. 


3 Inftr. CI, 50. 
Chapman and not a huſbandman. 3 Inſtr. Cl. 8 
Butcher and not a huſbandman. 2 Mod. Inſtr. 14. 5 
That the plaintiff was a knight at the time of ſuing out the 
writ. Cl. Aff. 1 3 lnſtr. Cl. 81, Reg. Pl. 287. 3 
8 the defendant | is a gentleman, and not a doctor of phyſick, a 
if. 16. 10 
That the defendant is a baronet, and not a knight and . — 
i Ven, 154. Clif 17. I 
By miſtaking the Vill or Parifh. — 


In appeal, that there is ſuch a pariſh called by the name of the 

pariſh of Sr. James, within the Liberty of Weftminfter, but not 
St. James's Weſtminſter, 1 Bro. 2 Bro. R 2. 2 Mod. Intr. 13 F 
In dower, that part of the lands demanded lie in M. and not in: con 
E. or W. Replication, that M. is the hamlet of E. Ro. Ent. D 


285. 
(P 38) PET that part of the lands lie in G. and traverſe, that "D 
they lie m H. and i ue thereupon. 2 Bro. 165. mad 
In treſpaſs at R. and C. that C. is without the vill of R. parcel d defer 
the ſame. Cl. Aff. 3. 13. 80 
By defect of addition in the vill or hamlet, CH, 15, 16, part 
By Death. * 


Becauſe the plaintiff died after the laſt continuance. Thomp. , I. 2 
with their replication and iſſue. 1 Bro. 3. 8. Pl. Gen. 7. Br. 
R. 199. Cl. Af. 6, 7. 3 luſtr. Cl. 5 Reg. Pl. aps Bt 


Refcrences to Precedents in Abatement. 
The like in the King's Bench Thomp. 3, 1 71. In debt apainſt 


| Ae death of one of the deſendants, the other prays an imparlance, 
and pleads it. Han. 112. 


That the plaintiff died before the ſuing out of the writ, with the 
replication, that he is alive. 3 Int. Cl. 65. Clif, 6. 

In a ſcire facias, that one plaintiff died, Replication, that he is 
alive, Off, Br. 345. 

In appeal of murder, that the elder brother of the appellant was 
alive, and died ſoon after the iſſuing out of the fame. Han. 258. 

In treſpaſs againſt A. and B. Not guilty pleaded by B. and A. 


died after ſuing out the writ. Replication, that he was alive. 
0.05 10, 2 Mod. Intr. 15. 


* continuance, Wi. Intr. 771. 


In formedon, after oyer and the continuance, and a new writ by 
Journey's Accounts, Pl. Gen. 3. 


Cowerture. 


In the plaintiff, 1 Bro. 7. Br. R. 181, 203, 204. 3 Iaſtr. Cl. 
30, 2. Mod. Intr. 7. Clik 8. 14. Rob. Entr. 3, Pl. Gen. 4. 
134. Thomp. 1. 1 Bro. 63. Raſt. 138, 326. 

Not lawfully married. Cl. Af. 78. 3 Intr. Cl. 60. Han. 
103, That the plaintiff, after the Jaſt continuance of the weir of 
ſcire facias, was married. Special demurrer, and judgment, that 
net. Bl the defendant ſhould anſwer over. Vid. 77. 
| In the defendant. Hanſ. 104. Cl. Af. 5, 14. 3 Inſt. Cl. 60, 


61, 62. Reg. Pl. 290. Pl. Gen. 4 Cl. Ma. 55. 2 Mo. Intr. 7. 
Clif. 5. Cl. Aſſ. 81. Br. R. 203. 


By Things done after the Original fued aut. 


Ejectment, that the plaintiff entered into the lands after the laſt 
continuance, Pl. Gen. 1. Herne 7. Raſt. 30. 

Dower, that the demandant, — verdict and before 
entered into the lands, Pl. Gen, 1. 3 Inſtr. Cl. 96. Ruft. 294. 

Debt upon a bond, that che plaintiff, after the original ſued out, 
made acquittance to him of part of the debt. Replication, that che 
defendant was obliged in another writing, and the plaintiff made 
an acquittance for hs rejoinder, that there was an acquittance for 
part of the debt above demanded, and iſſue. Pl. Gen. 5, 320, 
3 Inſtr, Cl. 94, 95, Raſt. 11. 

That plaintiff releaſed to defendant after the writ iſſued. Pl. 


Gen, 5.6. 1 Bro. 8. Tho. 2. Han. 102, Ro, Inir. 3. R. 
Fl. 293. Cl. Af, 10. 


the 


T! at 


E adminiſtrators, that one died after the laſt continuance. Br. 


uare impedit 142 by huſband and wife, that ſhe died after the 
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References to Precedents in Abatement. 


That it evidently appeared by the declaration, that the demiſe 
was made after exhibiting the will. Tho. 2. | 
Defendant pleaded, that an award was made after the laſt conti 
nuance. Replication, that no award was made, and ifſue. Br. 181, 
Writ of error in the Exchequer Chamber, to quaſh the writ, 
Clif. 13. | | 
By Action ill founded, 
That the plaintiff iſſued his original writ before the day of pay: 
ment. 1 Bro. 1, 3. Pl. Gen. 246. z Inſtr. Cl. 52. Br. 259. 
Writ ifſued before the day of appearance, pleaded to the bail 
bond, Clif. 18. 
In treſpaſs, that the plaintiff brought his writ before the treſpaſ; 
made. 1 Bro. 4. 3 Inſtr. Cl. 54. 2 Mod. Intr. 15. Clif. 19. 
That no writ of Ca. Sa. was ſued out before the Sci. Fa. againſ 
the bail. 3 Inſtr. Cl. 5 3. 
That the writ ifſued before the cauſe of action. Clif, 10, 19. 
In debt, by Baron and feme. . Plea, that the plaintiffs brought 
their writ before the marriage celebrated. Replication, that they 
were married before iſſuing out of original. 1 Bro. 4. 
The like againſt one executor. That the teſtator made the de- 
fendant and one B. executors, which ſaid B. is alive, and not namel 
in the writ. Replication, that the teſtator did not conſtitute B. hy 


PI. Gen. 11, 12. 2 Mo. Intr. 18. Han. 102. Ro. Entr. 229. 

That adminiſtration was granted to another, and not to him, Cl 
AF. 105. | a 

That A. made T. and W. executors, and traverſe that A. diel 
inteſtate. Tho. 140. 3 Inſtr. Cl. 47. Bro. V. M. 465. 

That the teſtator made the plaintiff and another executors, and 
trayerſe, that the plaintiff is ſole executor, and replication, Br, 
Red. 200, | 

That the teſtator made the defendant and another executors, nd 
named in the writ Replication, that the executor not named, d- I 
ed before the original ſued out. Bro. Red. 199. Clift. 15. 

Thar adminiſtration was granted to the defendant, and anothe 1 
who is alive and not named in the bill, Tho. 1. Pl. Gen. 337. 3 
Mo. Intr. 18. 2 | 4 

Adminiſtrator, and not executor. Replication, that he is exect 
tor, with a traverſe. Pl. Gen. 2, 3, 6. Clif. 15, 16. 2 Ve * 
178. The like with a traverſe. Tho. 221. 

That the teſtator was alive at the day of exhibiting the bill, ul 
replication, Pl. Gen. 336. Han. 107. 

That the Bond was made to two, and that it doth not appear iu 
one is dead, 1 Br. 4. | 


- 


That the bill is in caſe, and ought to be in account, 2 Mk . 
Intr. 18. and 


That the plaintiff is within age, and ought to ſue by his guard 
| | 0 


References to Precedents in Abatement. 


Inſt. Cl. 55. , 

Debt * an heir, that there is another who was heir and alire, 
againſt whom the action ought to have been brought. Tho. 9. 3 
Inſtr. Cl. 48. | 

Mas oe pane named in the writ, who did not ſeal the in- 

denture. Clif. 4. : 

That there is a partner not named in the writ. Clif, 8. 

In a Formedon in Reverter a huſband and wife, that the Reverter 
js alledged to the wife only, which ought to have been to the huſ- 
band and wife. 3 Inſtr. Cl. 105. | 
The like in Diſcender, that the plaintiff named in the writ, as ſou 
and heir of H. only, whereas it ought to be ſon and heir of H. and 
I. bis wife, which the plaintiff acknowledges. 1 Bro. 170. 

Quare impedir upon the ſtatute of ſimony, abated, for that the 
patron was not named in the writ with the defendant. Demurrer 
hereupon, and noli proſequi by the Attorney General. Bro. R. 410. 

he like 3 Lev, Rep. 15. Clif. 23. 

Becauſe the action is placed in a wrong county, Clif. 6, that the 
property is in the defendant. 107. | 


> des ; . 

| In Replevin by huſband and wife, that the property in the goods 
” was the huſband's only. 3 Inſtr. Cl, 55. Cl. AM 9. Reg. Pl. 
55 292. 2 Mo. Intr. 17. fo 2 

In Formedon in Deſcender, that it ought to be in remainder. 
% Hern 463. 

ET By another Afion depending. 

ein debt. 1 Br. 6. : 

"Bn That the defendant was impleaded in the Mayor's court in the 


lame cauſe of action. Rob. Entr, 222. | 
The heir at law being ſued upon the bond of the anceſtor, pleads, 
that the plaintiff had an action depending againſt him as executpr, 
3 Lev. 25. Lev. Entr. 54, 55. | 7 
Plea of another action depending in falſe impriſonment. Br. 229. 
2 Mod. Intr. 14, The like in treſpaſs, Clif. 89, 22. The ke 
upon the ſtatute of the fifth of Elizabeth, for exerciſing a rrade 
Jxec Contrary to the ſtature, with a replication, that it was had by fraud, 
with a rejoinder and iſſue dune 7 fraud. Tho. 6. qi 


The like plea, with replication of no ſuch record, and iſſue 
thereon, and a day given to bring in the record. Tho, 148. Vid. 
To an information, that the informer exhibited a former 
mation for the ſame offence. Bro. Red. 437. . | 
Quare impedit that the Plaintiff brought another writ againſt 
the Biſhop only, and that the ſame is depending, with replication 


187. 5 * 
infor- 
and demurrer. Wi. Entr. 783. 
1 * 


* 


or next friend, and not by attorney. 1 Bro. 2. Br. R. 475. 3 (P39) 2 


References to Precedents in Abatement: 


As to part, that he oweth nothing; as to the other part, an action 
depending. 3 Inſtr. Cl. 97. | 


For default in the writ. 1 
That it is contrary to the form of the regiſter. 1 Bro1, 3 b 
Inftr. Cl. 51, 57. Ro. Entr. 1. | 
For material words omitted. Cl. Aff. 2, 14. 1 Br. 1. Ha, , 
103. Reg. Pl. 291. 2 Mo. Inſt, 12. Aih. 6. Herne 6. 
That there are but fourteen days between the teſte and retum. . 
3 Inſtr. Cl. 59. Aſh 6 BE s 
That the wife is put before the huſband, acknowledgment of the 
miſtake, and hath a writ by journeys accounts. Cl. 12, Rey, 
Pl. 286. Herne 7. 
That it doth not appear, that the plaintiff hath found pledges, a 
Ro. Entr. 1. 
Tbat there other tertenants not named in the writ. 2 Ven. 103. 
Co. Entr. 624 
(P *40) * To a venire facias at the niſi prius, that it was directed to the | 
ſheriff of S. whereas the iſſue ought to have been tried by the men 
of the City of L and a new venire facias awarded. 1 Bro 2. b 
For inſufficiency in the return of the original. 2 Mo. Intr. 12, 1 
That the writ of ſcire facias is not directed to the ſheriff of the 
county where the record of the judgment is. Clif. 11. 2 
5 C 
For Variance. fr 
| rl 
Between the writ and declaration. 3 Inflr, Cl. 29, 45. Reg. te 
Pl. 277. 2 Mo. Intr. 9. Aſh. 4. , 9.45 
Between the bond and the writ. 3 Inſtr, CI. 39, 100. Cl. fo 
Aſſ. 2, 3. Reg. Pl. 278, 281. Aſh. 3, 4. Raft. 459. 2 
Between the plaint and the declaration. Clif. 20. 
Between the writ and the will, Cl. Aſſ. 14. Reg. Pl. 280. ne 
3 Inſtr. Cl. 40, 42. 2 Mo. Intr. 11. Aſh. 5. d. 
Between the writ and the regiſter. Pl. 276. 2 Mo. 4 
Intr. 10. = 
Between the plaint in the inferior court and the declaration 2 
above. Br. Red. 1, 2. Reg. Pl. 282. 
Between the original and letters of adminiſtration, 3 Inſtr, 
Cl. 44. 2 Mo, Intr. 11. Aſh, 4. 
3 2 B 
By privilege or dignity of the perſon of the defendant . - 
That the defendant is a baron of the cinque ports, where, and not 4 
elſewhere he ought not to be impleaded by letters parent, Edward 
1. and confirmed by Eliz. Ro. Entr 199. Cl. Aff. 10. 2 


That the defendant is a Tally-cutter and a Receiver of the 
Exchequer. Tho. z. | | 
Pla 


References to Precedents in Abatetnent. 


Plea for a Deputy Serjeant at arms, Treaſurer of the Exchequer, 
impleaded in the King's Bench. Tho. 4. a | 
The ſame for a elerk of the exchequer after a ſpecial impar- 
lance, Tho. 118. | 4+ 
Privilege by marſhall of the King's Bench, by an action brought 
by an attorney in the common pleas. ''2 Bro. 66. | 
By a fenior Filazer of the common pleas impleaded in the King's 
Bench, Tho. 4. | 8 5 wi 
By an attorney of the common pleas. 2 Mo. Intr. a1. Tho. 4, 
„ Inftr. Cl. 32. Sile Br. V. M. 496. 3 Inftr. Cl. Si'le 32. 
2 Mo, Intr. 8. 45 13 def 
The like for a chancery clerk impleaded in the King's Bench. 
Tho. 3. S'le 3 Inſtr. Cl. 30. Si'le Br. V. M. 497, 500. | 
By a ſervant of a ſerjeant's clerk in chancery, in the King's 


* * 


. 
. 


Bench, Ro. Entr. 210. | 
Defendant is # ſerjeant at law. Cl. Aſſ. JZ. 
Privilege as fervant to the houſe of lords. Vid. 93. 


Ey the diſability of the perſon of the plaintiff. 


That the plaintiff is an alien enemy. Replication, that he was 
born under the allegiance of his Majeſty. 3 Inſtr. Cl. 15. 2 Mo. 
Intr. 3. Clift 4. Cl. Aſſ. 113. | 

That the plaintiff is excommunicate. 1 Bro, 5, Tho. 9. Vid. 
25. Pl. Gen, 9. bis Br. R. 100. 3 Inſtr. Cl. 17. 2 Mo. Intr. 3. 
Clif, 13. Pl. Gen. 10, Replication, that the plaintiff is abſolved 
from ſentence of excommunication and judgment for the plaintiff, 
that = defendant ſhould anſwer over. Pl. Gen. 10. and from 72 
to 76. | 
That the plaintiff is a popiſh recuſant convict, and hath not con- 
formed, 1 Bro. 5. Tho. 185. Br. R. 466. z Inſtr. Cl. 19. 
2 Mo, Intr. 5. Clif. 3, 11. Wi. Entr. 752. 


no ſuch record. Rejoinder, that there is ſuch a record, and the 
defendant at the day failed in his record. 1 Bro. 7. 2 Mo. Intr. 
4, 5- Tho. 8, 9. Ro. Entr. 214. Clif. 14, 3. 

That the plaintiff was fore-judged. Clif, 5, 9. 3 Inſtr. Cl. 22, 
24, 27. 


By privilege of land. 


That the place where, &c. is held of the king, as of his manor of 
B. which is of ancient demeſne. Replication, that it is pleadable ar 
common law. t Bro, 2. 

That the place where, &c. and all other lands in that manor, are 
held of the king and pleadable in the manor court, and not elſe- 
where, Replication, that the place where, &c. is pleadable at com- 
mon law, Tho. 2. z Inftr. Cl. 8. Han. 103, 

E 2 That 


Outlawry on an action upon the caſe after judgment. Replication, 


| R References to Precedents in Abatement. 


That the lands are held of the manor of B. which is of ancient 
demeſne. Tho. 2. Mo. Intr. 249. Ro. Entr. 58, 101. Vet. 


Int 91. 

"Th t the land is within the manor of C. and that it is held of E, 
as of the manor of N. which is likewiſe within the manor of C. 
which is held of the prince, and in parcel of the county palatine of 
Cheſter ; and that all lands, as well in the county of Cheſter as out- 
held of the county of Cheſter, are pleadable before the juſtices there, 
and not elſewhere. Demurrer thereto. Ro. Ent. 1. Inftr. Cl. 14. 
and Bro. Vade Mecum 473. Ra. 419. Vet. Intr. 33. 

(P *41) * lntreſpaſs, that the place where, &c. is within the cinque ports, 

3 Inſtr. Cl. 7. Br. R. 475. 

In partition, that lands held of the manor of B. which is of anci- 
ent demeſne, and pleadable in the court of the manor by writ of 
right. Replication, that the grandfather of the plaintiff held the 
tenements of the King, as of his caſtle of W. in free ſocage, and tra- 
verſe, that it was held of that manor, Wi. 1. Entr. 517. | 

Treſpaſs, that the lands are ancient demeſne. Replication, that 

a fine was levied to R. rejoinder, that the cloſe in the declaration 

is not conta ĩined in the fine. Tho. 347. Br. R. 504. Ro. Entr. 
250. Tho. 348. | ; 

That the houſe and cloſe were parcel of the manor of D, and are 

held of the ſame manor, which is of ancient demeſne. 3 Inſtr, Cl. . 

Hern. 351, : 


anne ww qavdxMd e 


28 Tx 


By Non-Summons. 


88 


Upon a ſcire facias againſt the Tertenants, who pleaded in abate- 
ment, that one of the tenants was not ſummoned, upon which a ſcire 
facias 15 awarded againſt him, and upon the ſcire facias returned a 
Reſpondeas Ouſter awarded. 2 Saund. 8. 2 Ventris 103. 

The like to a return of Grand Cape. 3. Inſtr, Cl. 84, 93. 


S2 


2 


By Non Tenure. 


In dower. 1 Bro. 205. 2 Mo. Intr. 16. Ra. Entr. 231, 232. 

The like to part. Ro. Entr. 24. 1 Bro. 202. 

The like in Formedon. 2 Bro. 164. Ra. Entr. 440, 364. 
Co. Entr. 329. Aſh. 325. | | 

In a writ of right, non-tenure pleaded. Replication, that he is 
tenant, Iſſue, with verdict, iſſue and judgment thereon, and a writ 
of ſeiſin awarded. 1 Bro. 314. 

The like plea to part. The like replication, and plaintiff puts 
himſelf upon the great aſſize. 1 Bro. 313. Ra. Entr, 449. 

In formedon non-tenure, non-tenure pleaded to part of the lands 
and rent. Ra, Entr. 417. ner 

In aſſize, non-tenure pleaded and if, &c. the plaintiff never was 
ſeized, and if, &c. no Tort, &c. Ro. Entr. 128. 

For 


<3 JT 2 5 


% 


References ts Piocelinite in Abatement. 


For that the defendant was not tenant of the freehold at the time 
of the writ, , go CI. 83. Replication and iffue, the like in Cl. 
Aſſ. 8. Bro. V. M. 459. | | 

To — two pleaded non-tenure to the writ, 
th I t he is ſole tenant, and was never ſummoned. 
3 laſtr. Cl, 84. Ra. Entr. 281. 

Defendant pleaded, that the tenements deſcended to his father, 
who is yet ſeized. z Inſtr. Cl. 86. 

In ſormedon non-tenure pleaded in abatement after imparlance ; 
plaintiff replies, that the tenant, after ſuing out of the 5 
enfeolfed divers perſons unknown by fraud, and that he could have 
no notice of the perſons againſt whom the writ of formedon in diſ- 
cender iſſued z that the defendant continually received the iſſues 
and profits, by which, and by force of the ſtatute, he ought to be 
A tenant, being pernor of the profit, Demurrer thereto. 
3 Lev. Rep. 52. Ra. Entr. 363. | 


By jointenancy, tenancy in common, and yon-tenure. 


That the plaintiff hath nothing in the lands in which, &c. unleſs 
in common with W. Replication, by new aſſignment, Tho. 12. 
Han. 103. 3 Inſtr. Cl. 87. 
That the plaintiff, at the time of treſpaſs, had nothing, unleſs 
together, and for an undivided part with J. W. z Inſtr. Cl. 89. 
Replication, and new a ent. Clif. 23. 
That the plaintiff had nothing in the meſſuage newly aſſigned, 
plaintiff is ſole 


nnleſs in common with P. Replication, that the 
ſeized ; and traverſe, that P. had any thing. 1 Bro. 8. Han. 10 

Formedon againſt C. and D. C. pleaded jointenancy with D. 
and one 8. of the gift of D. D. pleads non-tenure. Replication, 
that C. and D. are tenants in common, and traverſe that 8. hath any 
thing, Ra. Entr. 362. | | 

In dower jointenancy with the wife to part, non-tenure- to the 
reſidue. 3 Inftr. Cl. 92. 2 Mo. Intr. 16. Ro. Entr. 267. Ra. 
Ent 233. Vet. Ent. 114. Aſh. 10. 

In aſſize, diſclaimer by one, ſome other defendants plead, that 
they held jointly with R. and H. by a deed of J. brought into 
court, Replication, that the defendants are fole tenants ; and 
traverſe, that they have any thing. Scire facias to maintain the 
tenure jointly. Pl. Gen. 120. Ro. Entr. 134. Ra. Ent. 66. 
Vet, Ent. 143, | 


By Sole-Tenure. 


In formedon, Ra. Ent. 364, 367. 

Dower againſt two. Each pleads that he holds in ſeveralty as to 
Part, and to the reſidue they plead ſeverally non-tenure, Ro. Ent. 
257, 


Et S 8 == 


In 


*(P *42) 


In account 
againſt bai- ,? 
liff. Lut 58. 


N. L. 24. 


Account 


Is aſſize by one, no wrong by the other, that he is {ole tenant, 

and traverſe that others have any thing in the tenements, And if, 

&c. no wrong. 2 Bro. 42. 3 Inſtr. el W 9 9 
In Grand Cape. Ra. Ent. 248, 271, 282, 

Petit cape. Ra. Ent. 270% 271. — 
In a writ of entry, Ra. Ent. 272, 273. 

In a juris utrum. Na. Ent, 419. 


Demurrer and eftoppel in abatement. 


Eſtoppel. That the tender ought not to be pleaded after a ſpe- 

cial imparlance. Clif, 17, 19, 203, 18, 21 2 
The like, becauſe the varience was pleaded after imparlance, 

CI. 20. Tho. z, 18. 1 Bro. 8. 5 0 


1 , = 


K MO Nee. 
PizRCE. againſt CLARKE. 
'* "Michaelmas 11 of King William 3. Roll.787. C. B. 


FA THERWISE, as it appeareth in Hillary term, in the ninih 
year of thereign of his preſent Majeſty, in the roll, No. 1659, 
it js thus contained: Suſſex, (to wit) Jom Clarke, late of the city 
of Chichefter, in the county aforeſaid, gentleman, was ſummoned to 
anſwer to Richard Pierce, gentleman, of a plea, that he ſhould ren- 
der to him his reaſonable account during the time he was bailiff to 
the ſaid Richard, in the pariſh of Bo/ham, and ſo forth; and there- 
upon the ſaid Richard, by John/Wakeford his attorney, faith, that 
whereas the ſaid J. C. had been bailiff to the ſaid R. at the pariſh 
of Bo/ham aforeſaid, from the firſt day of May in the third year of the 
reign of his preſent Majeſty, until the tenth of October then next ſol- 
lowing, and during all that time had the care and management of 
one, hundred and thirty-two buſhels of wheat, to the value of twenty- 
five pounds, of the Cid Richard, to merchandize and make profit 
thereof for, and to render a reaſonable account thereof to the ſaid 
R. whenever he ſhould be thereto requeſted ; nevertheleſs the ſaid 
John, though often requeſted, hath not yet rendered an account 
thereof to the ſaid R. but hitherto hath altogether refuſed ſo to do; 
wherefore he faith that he is thereby injured, and hath ſuſtained da- 
95 to the value of thirty pounds, and thereſore brought this ſuit, 


o forth. 
I And 
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Account. 


And the faid Fohn Clarke, by James Vavaſor his . comes Rar that he 
and defends himſelf againſt the force and injury (a). and the da- hath fully 
mages, and whatſoever elſe he ought to defend, wwhen this court qwill accounted. 
be pleaſed to take the ſame into confideration, and ſaith, that the afore- 
faid R ought not to have his action thereof againſt him, becauſe 
he ſaich, that after the time that the ſaid J. was ſuppoſed to be 
bailiff to the ſaid R. C. and to have had the care (5) of the afore- 
ſaid one hundred and ꝰ thirty-two buſhels of wheat, (zo wit) the (P 24 3 
eleventh day of Octaber, in the ſeventh year of the reign of his 
faid preſent Majeſty, at the pariſh of Bo/ham aforeſaid, he the ſaid 
7 ully accounted with the ſaid R. of and concerning the ſaid 

uſhels of wheat, for the ſaid time he was ſo bailiff, as above: 
And this he is ready to verify ; and therefore he prayeth judgment 
if the ſaid Richard ought to have his ſaid action aforeſaid againſt 
him, and ſo forth. , 

And the ſaid Richard ſaith, That for any thing above by the ſaid 

John in pleading alledged, he the ſaid Richard ought not to be pre- Replication 
cluded from having his action thereof againſt him; becauſe he tate be bath 
faith, that the ſaid John hath not accounted with the aforeſaid 3 
Richard for the ſaid ene hundred and thirty-two buſhels of wheat, and iſſue 
as the ſaid Jon hath above in pleading alledged : And this he pray- thereon, 
eth may be tried by his county; and the ſaid 70% likewiſe prays 
the ſame : Therefore the ſheriff is commanded, that he cauſe to 
come here in eight days of the purification of the Blefſed Virgin Venire 
Mary, twelve (c) free and lawful men of the body of his county, every ** 
one of "which to have at leaſt ten pounds a year, of lands, tenements, 
or rent, by which the truth of the matter may be the better known, 
and who are no ways related either to the ſaid Richard or John, to 
recognize and make a certain jury of the country between the parties 
aforeſaid, of a plea of account ; becauſe, as well the ſaid Richard 
as the ſaid John, between whom the controverſy is, have ſubmitted , 
themſelves to the jury; at which day came here the parties aforeſaid, venire. 
but the ſheriff hath not returned the writ ; therefore the ſaid 
ſheriff is, as before, commanded, that he cauſe to come here on 
the morrow of the Aſcenſion of our Lord, twelve, and ſo forth, to, 
recogniz in form aforeſaid, and ſo forth, at which day came Venire. 
here the parties, —_— forth, but the ſheriff hath not returned the 
writ ; therefore the ſaid ſheriff is, as before, commanded, that be 
cauſe to come here in three weeks from the day of the Holy 
Trinity, twelve, and fo forth, to recognize in form aforeſaid, and 
Jo fert, at which day the jury in the ſaid cauſe between the ſaid 


E 4 parties, 


(a) In the original in Lutwych, 58. The words in Italick are not inſerted, 
but after the words force and injury are inſerted, when, &c, 7 
(5) And management in the original, 


(e) The ſeveral words in Italicks are omitted in Lut, and in their ſtead 
in the ſeveral places an, &c | 


Account. 

u. rties were reſpited until this day, (that is to ſay) from the 
= * f St. Michael, 1 three weeks, to be then here, unleſs the ps 
ſpect. of our Sovereign Lord the King, appointed to take the afſizes in the 

county aforeſaid, by the form of the ſtatute, and ſo forth, had 
come before that time, (70 2vit) on Monday the fifteenth of Auguff 
The parties then next following, at Hor/ham aforeſaid, in the county afore. 
appear at faid : And now here at this day cometh the ſaid Richard, by his 
the aſſizes. ſaid attorney: and the aforeſaid juſtices appointed to take the affizes 
before, and ſo forth, ſent here the record in theſe words ——. 
The poſtea, Afterwards the day and place within contained, at the aſſizes, ap- 
ee ing pointed to be held in the county of Suſſex, by the form of the 
the aloci. ſtatute, and ſo forth, before Sir John Holt, Knight, his Majeſty 
ate, indorſ. Chief Juſtice aſſigned to hold pleas before the eee and dir 
ed on the Henry Hatſel, Knight, one of the Barons of the ſaid King's Exche- 
back of the quer, came as well the within written R. P. as the within written 
Nig Pei, Join Clarke, by their attornies within contained: And the jurymen 
of the jury whereof mention is made within, thereto required, 
Verdict for likewiſe came: who being elected, tried, and ſworn to ſpeak the 
the plain- truth of the within contents, upon their oaths ſay, that the afore- | 
rf. \ ſaid Jo/n Clarke did notaccount with ® the ſaid Richard for the with- 
(P *44 in written one hyndred and thirty-two buſhels of wheat, as the 
3 ſaid Richard within in his replication hath alledged ; therefore 
fendans IT 18 CONSIDERED that the aforeſaid John Clarke ſhall ac. 
ſhall ac. count with the ſaid Richard for the time and wheat aforeſaid, and 
count. the ſame Jon ſhall be at the mercy of the court, becauſe he had 
Capias not before accounted for the ſame, (d) and the ſheriff is com- 
cond, manded that he take the ſaid John Clanke, if he may be found in 
Bo Em: - 
defendant, His bailiwick, and him ſafely keep, ſo that he have his body before 
the juſtices here, from the day of St. Martin, in fifteen days, to 
account with the ſaid Richard for the aforeſaid one hundred and 
thirty two buſhels of wheat, he being conviRted of not accountin 
in form aforeſaid ; at which day came here the aforeſaid Richard 
by his attorney, and the ſaid John Clarke did not come; and the 
ſheriff returned, that he is not to be found, and ſo forth ; therefore 
the ſaid ſheriff is commanded, 1 1 = he 2 the ſaid 
½n Clarke, if, and fo forth, and him ſafely keep, 6 forth, ſo 
25 he have his —_ nbd the juſtices here in eight 25 St, 
Hillary, to account with the ſaid Richard as aforeſaid ; at which 
day came here the aforeſaid Rickard, by bis ſaid attorney, and the 
ſheriff hath done nothing ther „nor returned the writ ; there- 
fore, as above, another writ was delivered to him in form aforeſaid, 
returnable here from the day of Eafter, in fifreen days; at which 
day came here the aforeſaid Richard, by his ſaid attorney, and the 
ſheriff hath done nothing thereupon, nor returned the writ ; there- 
| | fore, 


(4) And fo forth, (e) Inſtead of the words in Italioks in the origins! 
35 an, &c, 


Account. 


fore, as above, another writ is made and delivered to him in form 
aforeſaid, returnable here on the morrow of the Holy Trinity; at 
which day came here the aforefaid Richard, by his ſaid attorney, 
and the ſheriff hath done nothing thereupon, nor returned the writ z 
therefore, as above, another writ is made and delived to him in 
form aforeſaid, returnable here from the day of St. Michael, in 
three weeks; and now at this day (to wit the aforeſaid three weeks 
of Si. Michael) came here as well the aforeſaid Richerd, by his 
| id attorney, as the ſaid Jo/n Clarke in his proper perſon, and 
| thereupon the ſaid John (f) freely offered himſelf here in court, to 
account with the ſaid Richard for the time aforeſaid, and for the 
{aid one hundred and thirty-two buſhels of wheat, whereof he is 
convicted by the ſaid court here of our Sovereign Lord the King, 
for not accounting with the ſaid Richard, and ſo forth, and het 
- ſaid Richard prayeth that auditors may be aſſigned by this court, to 
n audit the account of the ſaid Joan; and thereupon auditors are 
m aſſigned by this court, (fo wit) R. C, Gent. and R. V. Gent. to — 
d, audit the ſaid account of the ſaid Jo/m ; which ſaid auditors ap- | Gow 
ie pointed a day, (0 wvit" the twentieth day of November, this inſtant 
e term, at the office * Cooke, Eſq; chief prothonotary of this 
h- court, in the Inner Temple, London, Gent. and John Harris, of 
he 
re 
c 
nd 


Clements-Inn in the county of Middleſex, Gent. came here in court Bail for the 
in their proper perſons, and they and each of them become bail for * ape 
the faid Jol Clarke in the ſum of thirty pounds ; and the aforeſaid jo 12” 
John Clarke doth undertake, under the penalty of fixty pounds, from day 
ad that he the ſaid Jon Clarke ſhall appear before the ſaid auditors, to day. 
m- at the office of the ſaid chief prothonotary, on the ſaid twentieth 
in day of November, above appointed, and ſo from “ day to day till the 
ore ſame account ſhall be finithed ; and alſo that the ſaid John Clarke (P 45) 
'to ſhall appear before the juſtices here at ſuch a day as the ſaid auditors 
ind ſhall deliver in the ſaid account, and ſo every day from day to day 
in until the fame account ſhall be determined, and judgment there- 
rd, upon ſha]l be given, and ſhall render himſelf to the priſon of the 
the Fleet, there to abide until he ſhall make ſatisfaction to the ſaid 
te Richard for the arrearages of ſuch account found againſt him, if 
ſaid judgment ſhould be given againſt him ; which ſaid fum of thirty 
„ fo pounds they the ſaid Nicholas Downing and John Harris, and each 
gt. of them, agree ſhall be levied on their and chattels, and 
nich which ſaid ſum of fixty pounds the ſaid 7 Clarke acknowledged 
| the ſhall be levied on his goods and chattels, to the uſe of the ſaid 
e Richard Pierce, if it ſhall happen that he the ſaid 7% ſhall at any 
aid, day make default, or if judgment ſhall be given againſt him, he 
bich ſhall not render his body to the priſon aforeſaid, to ſtay there until 
1 the he ſhall have made ſatisfaQion to the ſaid Richard for the arreara 
__ fo found againſt him; And it is directed to the ſame auditors, * 
fore, they have the account of the ſaid John Clarke taken before them 
of the premiſſes before the juſtices of our Sovereign Lord the King 
igivs! here, 
+ Perhaps the Latin word gratis in the original, is now ſufficiently 
1 whe adopted inflend of freely. ok 5 


here, from the day of St. Martin in fifteen days; at which day 
here came as well the ſaid R. P. by his ſaid attorney, as the ſaid 
Jon Clarke in his proper perſon, and the ſaid auditors in their pro- 
per perſons likewiſe came here into this court, and delivered the 
account of the ſaid John Clarke taken of the premiſſes before them, 
the tenor of which followeth in theſe words: The account of John 
Clarke, taken out at the office f John Cooke, Eſq, Chief Prothonotery 
of the Court of Common Bench, in the Inner-Temple, London, a 

the twelfth day of November, in the eleventh year of the reign of our 
Sovereign Lord the now King, before Richard Cooke, Gent. and 
Robert Waring, Gent. auditors aſſigned to audit the account of the 
ſaid John Clarke, for the time that he was bailiff to the ſaid R. P. 
of divers bufhels of wheat, to make merchandize and profit ther 
for the ſaid Richard, the ſaid Richard being preſent at the taking t 
ſaid account. 

Inprimis The ſaid John Clarke doth confeſs and ſay, that he 
5 z received at ſeveral times from the ſaid Richard, at the pariſh of 
diſpoſed _ Bo/ham aforeſaid, in the county of Suſſex, one hundred and twenty 
the goods, buſhels of wheat, light bad weight, and no more, to make mer. 
&c. chandize and profit thereof for the ſaid Richard, and that after the 

receipt ha. he the ſaid John, for making the ſaid wheat fale- 
able, and to cauſe the ſame to be of a juſt weight, at the ſpecial 
inſtance of the ſaid Richard, then and there added ten buſhels of 
the beſt wheat of the ſaid Jon to the ſaid one hundred and twenty Wl 
buſhels of wheat of the ſaid Richard, and mingled it with the Tame, 
and ground them together, and cauſed the flower ariſing from the 
ſame afterwards to be carried and tranſported from the pariſh of 
Boſham aforeſaid to the town of Portſmouth, in the county of 
Southampton, and there ſold the ſame for eighteen pounds of lawful 
money of England; which faid eighteen pounds the ſaid John there 
received and had; and the ſaid ſale was made and tranſacted in 
manner following, (10 wvit) the ſaid John the tenth of June, in the 
ſeventh year of the reign of our Sovereign Lord the King that now 
is, for neceſſary ſale thereof, cauſed to be carried and tranſported 
(P *46 by ſeain a certain ſhip from the pariſh of Bo/ham aforeſaid to the 
4 3 of Portſmouth, in the county of Southampton aforeſaid, forty 
buſhels, parcel of the ſaid flower, and ſold the ſame for ſix pounds 
parcel of the ſaid eighteen pounds; and afterwards, (to wit) ht 
tenth of July, in the 3 year aforeſaid, the ſaid Jon, for ile 
neceſſary ſale thereof, cauſed other forty buſhels, parcel of the faid 
flower, to be carried and tranſported from the pariſh of Be/hun 
aforeſaid to the ſaid town of Port/mouth, and ſold the ſame for ſu 
pounds, other part of the ſaid eighteen pounds; and afterward, 
(t wit) the tenth day of Auguſt, in the ſeventh year aforeſaid, be 
the ſaid John cauſed to be carried and tranſported from the pari\ 
of Bo/ham aforeſaid, to Portſmouth aforeſaid, fifty other buſhels d 
flour, reſidue of the whole flour of one hundred and twenty bull 


* 
% 
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of the wheat of the ſaid Richard, and ten buſhels of the wheat of 
the ſaid Jun, ground and mixed together as aforeſaid, and ſold the 


pounds aforeſaid, and charged himſelf therewith ; nd the ſaid 
Jo alledgeth and faith, that after the ſeveral fales aforeſaid, by 

im made as aforeſaid, (to wit) the tenth day of September in the 
ſeventh year aforeſaid, at Bo/ham aforeſaid, he the ſaid Jo/n paid to 
the ſaid Richard ten pounds of lawful money of England, on ac- 
count of the ſaid one hundred and twenty buſhels. of wheat re- 
ceived as aforeſaid, and prayeth an allowance thereof to be made 
to him; and the ſaid Jon prayeth further to be allowed to him for 
the ſeveral ſubſequent matters and ſums, and alſo for the ſurpluſage 
as followeth, that is to ſay, imprimis, for new winnowing, fifring, 
and cleanſing the firſt two loads, two ſhillings and ſix-pence. Item. 
for grinding the ſame to toll came to ſeven ſhillings and fix-pence, 
Item, for carriage from the mill to the key, one ſhilling and ſix- 
pence. Item, for ſea-carriage to Portſmouth, and tonnage, eight 
ſhillings. Item, for landing at Portſmouth, and carriage to the 
baker's houſe there, three ſhillings. Item, for a certificate from the 


of that certificate at Port/mouth one ſhilling and four-pence ; for 
the uſe of the ſacks, and bringing them back, two ſhillings and 
ſix-pence. Item, to the baker's man for ſhooting the meal fix-pence. 
Item, for the defendant's journey to Portſmouth to ſell that load of 
meal ten ſhillings. Item, for the defendant's charges at another 
day going to Portſmouth for the money for the meal five ſhillings. 
liem, the like charges on the ſecond load, two pounds four ſhillings 
and ten-pence, Item, the like charges for the third load, two 
pounds four ſhillings and ten-pence. Item, ſor the defendant's 
ſalary upon the whole one pound, Item, for ten buſhels of the 
defendant's beſt wheat, put to the plaintiff's bad light wheat to make 
weight and meaſure, two pounds. Item, paid to the plaintiff by 
the defendant in money ten pounds, Total, nineteen pounds 
fourteen ſhillings and fix-pence, Remains due to the defendant 
in ſurplus of the ſaid account, one pound fourteen ſhillings and 


ſix-pence, | 
N. Bond. 


And the aforeſaid Richard Peirce faith that the plea of the ſaid 
John Clarke above pleaded in his diſcharge, is not ſufficient in law 
to diſcharge the ſaid J Clarke from the premiſſes, and that he is 
under no neceſſity, or any wiſe bound by the law of the land, to 
anſwer thereto: And this he is ready to verify; wherefore, for 
want of a ſufficient plea in this cauſe, the ſaid Richard prayeth 
judgment, and that the ſaid John may be charged with the one 


laid declaration, and ſo forth. 
A joinder in demurrer, 
And 


ſame at Port/mouth aforeſaid for ſix pounds, reſidue of the eighteen 


Cuſtom-houſe at Chicheſter, three ſhillings. Item, for allowance 


(P *47) 


Demurrer, 


hundred and thirty-two buſhels of wheat, mentioned in the afore- h 
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And judgment was given by the court, that the plaintiff ought to 
recover what he had declared for ; and one of the reaſons was thi, 
that the defendant had given in his account in Engli/t ; (g) the ſecond 
reaſon was, that the defendant had pleaded that he had fully ac- 
Co. $06, counted, and confeſſed the receipt of all the one hundred and thirty. 
itz. ac- two buſhels, and in his account before the auditors he makes men- 
count 109. tion of only one hundred and twenty buſhels. 
reſpond, | 
5c | 
| * | DicaToN and others againſt WHITTING. 


Hill. 6W. 3. 


City of Briftol (to wit) : Joſhua Whiting, late of the city of 

Briftol, merchant, was ſummoned to anſwer to George Dightin, 

Fohn Jones, Robert Bound, Thomas Hicks, John Love, Henry Davi, 

ee ** George Maſon, merchants, and Mary King, widow, executrix of 

plaintiffs, the will of Nathaniel King, merchant, her late huſband, deceaſed 

in their of a plea that he ſhould render to them his reaſonable accounts for 

own right, the time in which he was bailiff to the ſaid G. D. J. J. R. T. J. I. 

and by one H. G. M. and the faid W. in his life-time, in the city of Briffol, in 

22 the county of the ſame city ; and thereupon the fame G. D. J. 7, 

cutrix hr . 

2eainſt the R. T. J. L. H. G. M. and V. by Francis Oldfield their attorney, 

deſendant ſay, that whereas the aforeſaid Foſ. had been a bailiff to the ſaid 

as bailiff. G. D. J. J. R. T. J. IL. H. G. M. and the ſaid V. in his life-time, 

Lut. 51. (io ait at the city of Briſtol aforeſaid, in the pariſh of 4 Saint, 

N. L. 21. in the county of the ſame city, from the twenty-third day d 

December, in the firſt year of the reign of their late Majeſtic 

William and Mary, late king and queen of England, until the 
twenty-ninth of January, in the ſecond year of . reign of the 

ſame king and queen, and for that time had the care and manage- 

ment of divers s and merchandizes of the ſaid G. D. J.] 

R. T. J. L. H. G. M. and the ſaid V. now deceaſed, (to wit ) fifty- 

three ells of Dutch dowlaſs, (and ſo of divers or other geods, hert 

The goods mentioning the contents thereof ) to merchandize and make profit there- 

ve eng of for the ſaid G. D. J. J. R. T. J. I. H. G. M. and N. and 5 

gane j, give a reaſonable account thereof to the ſaid G. D. J. J. R. J. 

charged. J. L. H. G. M. and the aforeſaid V. in his life-time, whenever he 

ſhould be thereto requeſted I the aforeſaid 7% 

altho often requeſted, hath not given a reaſonable account, as afore- 

faid, to the ſaid G. D. J. J. R. T. J. IL. H. G. M. and N. in bb 

life-time, or either of them, or to the ſaid G. D. J. J. R. T.) 

L. H. G. M. and NM. after the death of the ſaid V. or to either 

of them, but altogether refuſed to render ſuch account 1 

the ſaid G. D. JF. J. R. 7 I. H. G. M. and . 

(P48) in che life of the ſaid V. or either of them, aud to the faid 

G. D. J. J. R. T. L. H. G. M. and M. K. doth now refuſe fo ' 

do; wherefore they ſay that they are rendered worſe jn then 

- circumſtances, and have ſuſtained damage to the value of * 

thou 


G) That reaſon no longer holds the pleadings being now all in Engliſh. 
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pounds, and therefore brought (4) their ſuit, and fo forth : 
2 Mary bringeth — into court the letters teſta- Letters tef- 
mentary of the ſaid V. by which it ſufficiently may appear the ſaid tamentary 
lary to be — of the ſaid N. and thereof to 2238 
have adminiſtratio orth. e f 
Devon (to wi A. B. late of S. in the county aforeſaid, yeo- I 
man. late church-warden of the pariſh church of S. aforeſaid, was 2 2 
ſummoned to anſwer to C. P. and E. F. now church-wardens of „ 
he ſaid pariſh church of S. of a plea that he render to them his rden 
reaſonable account for and during the time that he was church- againſt 
rarden of the ſaid pariſh church of S. and receiver of the monies another. 
and goods of and belonging to the ſame church, and fo forth; and —— 
whereupon the ſaid C. D. and E. F. by J. M. their attorney, ſay, Reg. 267. 
hat whereas the ſaid A. B. was church- warden of the pariſh church 630. 30. 34 
aforeſaid, from the feaſt of Eafer, (in ſuch a year) until the feaſt of 
after then next following, and during that time, had the care and 
management of the goods and parochial ornaments of the ſame 
vs + and was receiver of the goods and monies of and belonging 
o the pariſh church aforeſaid, and during that time had and re- 
eived of the monies of and belonging to the ſaid pariſh church, by 
he hands of, (naming the ſeveral pariſhioners of which he had re- 
eived monies) and of the goods of that church, (naming them) by 
he hands of, naming the former church wardens of whom he 
eceived goods) late church-wardens of the ſaid pariſh church, to 
ender an account thereof co the ſaid C. D. and E, F. his ſucceſſors, 
hurch-wardens of the ſaid pariſh church; nevertheleſs the ſaid 
{. B. although often thereto required, hath not yet rendered his 
eaſonable account of the time, monies and goods to the ſaid C. D. 
d E. F. now church-wardens of the faid.pariſh church of S. but 
ath hitherto, and doth even now, refuſe ſo to do; wherefore the 
ud C. D. and E. F. ſay, that they as church-wardens of the ſaid 
ariſh church of S. are rendered worſe in their circumſtances, and 
ave ſuſtained damage to the value of five hundred pounds; and 
dereupon they bring this ſuit, and ſo forth. 
R. S. late of Southmolton in the county of Devon, carrier, was 
mmoned to anſwer to A. B. of a plea that he rendered to him a = eee 
ſonable account for the time he was receiver of the monies of him ;.cejved by 
ie {aid A. B. and ſo forth ; and thereupon the ſame A. B. by R. M. the bands 
Is attorney, faith, that whereas the aforeſaid R. S. had been re- of divers 
wer of the monies of him the ſaid A. B. from the tenth day of Perſons. 
arch, in the fourth year of the reign of his preſent majeſty, to 
e tenth day of March then next following, during which time he 
ſaid R. S. had received of the monies of the ſaid A. B. at 

Amolton aforeſaid, in the county aforeſaid, ſixty-ſix pounds, by 
e hands of Solomon A/iley, and by the hands of William A/hur/t 
ty fix pounds, and by the hands of William Poole thirty-ſix 
punds, in the whole amounting to the ſum of one hundred and 


forty-eight 


(6) I apprehend this ought to be bring their ſuit, 


Account. 


(P 49) * forty-eight pounds, to render a reaſonable account thereof to the 
ſaid A. B. when he ſhould be thereto requeſted ; nevertheleſs the 
aforeſaid J. although often requeſled, hath not as yet rendered ſuch 
reaſonable account to the ſaid 4. B. but hitherto hath, and ſtil 

: doth, refuſe fo to do ; wherefore the {aid C. faith he is thereby in- 
jured, and hath ſuſtained damages ro the value of two hundred 
2 pounds: And therefore he brings this ſuit, and ſo forth. 

— og a MNexcaſile upon Tine (to wit) : A. B. complaineth of R. D. in the 

receiver Cuſtody of the marſhal, and ſo forth, of a plea, that he ſhould ren. 

having the der to him his reaſonable account for the time that he was bailiff to 

care and F. in his life-time, in the vill of Newcaſtle upon Tine, and receiver 

manage. of the money of the ſaid J. for that whereas the aforeſaid Willion 

ens : on had been bailiff to the ſaid J. in the ſaid vill of Newcaftle up 

tities of ſea. Tine in the county of the ſame vill, the 2oth day of April, in the year 

coals, of our Lord one thouſand ſeven hundred thirty-two, at the place 
aforeſaid, for one whole year then next following, and during all 
that time had the care and management of divers quantities of ſea- 
eoals of the ſaid J. and had received of money of the ſaid J. to the 
amount of three thouſand pounds of lawful money of Great Britain, 
with his own hands to make merchandize and profit thereof, for, and 
to render a reaſonable account to the ſaid J. of the ſame, when- 
ever he ſhould be thereto requeſted, at Newcaſtle upon Tine afore- 
ſaid ; nevertheleſs, the ſaid R. D. altho' often requeſted, hath not 
hitherto rendered a reaſonable account to the ſaid A. B. thereof, 
but hath hitherto, and doth now refuſe ſo to do, to the damage of 
the ſaid J. four thouſand pounds: And therefore brings his ſuit 
and ſe forth. 

Againſt a Suffolk (to wit) : George Bond, Eſq ; complaineth of JW. A. in 

bailiff and the cuſtody of the Marſhal, and fo forth. of a plea, that he ſhould 

ha che render to him his reaſonable account for the time that he was ba 
care and liff to the ſaid G. at A. in the county aforeſaid, and there receiver 

manage of the money of the ſaid G. for that. whereas the ſaid . the firſt d 

ment of all October, in the firſt-year of the reign of our Sovereign Lord Geog! 

ans" the ſecond, King of Great Britain, and ſo forth, until the firſt of 

ments. rents May the ſixth year of his reign, at A. aforeſaid, had been bailiff o 

profits, eſ- the ſaid G. of the manors of H. J. and K. and ten meſſuages, a 

tate, &c, of ſo forth, here naming the reſt of the lands, and during all that tim: 

plaintiff, as had the care and management of the horſes, &c. here naming the n 

N Pere of the cattle or other goods or chattles of the plaintiff, to make mer 

; chandize and profit thereof, for the ſaid G. and to render to th: 
ſaid George a reaſonable account of the ſame: And during the 

time aforeſaid, that the ſaid W. had been bailiff to the ſaid G. 1 

A. aforeſaid, in the county aforeſaid, he the ſaid William, at 4 
aforeſaid, received of the money of the ſaid G. ten thouſand pound; 

by the hands of R. S. to make merchandize and profit thereof, for, 

and to render to the ſaid George a reaſonable account thereof, when: 

5 eve! 
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ever he ſhould be thereto requeſted ; nevertheleſs, the ſaid V tho? 
often thereto requeſted, hath not rendered a reaſonable account there- 
of to the aforeſaid George, but hath altogether hitherto refuſed, and 
yet doth refuſe ſo to do, to the damage of the ſaid George twenty 
thouſand pounds: And therefore he brings this ſuit, and ſo forth. 


he was his bailiff in E. and receiver of the monies of the ſaid C. and 


Devon, from (ſuch a day) until (ſuck a day and year) during all 
which time, the ſaid A. had the care and management of the ſaid 
office, and of all and fingular the iſſues and profits belonging to and 
ariſing from the ſame office, as thereby having the cuſtody of all the 
foreſts, parks, warrens, and other places appertaining to the ſaid 
office, to mike profit thereof for the benefit of the ſaid C. And alſo 
during the time aforeſaid, the ſaid 4. had received of the monies 
of him the ſaid C. by the hands of one G. O. at D. One hundred 
pounds, to merchandize, and make profit thereof, for him the ſaid 
C. and to render a reaſonable account to the ſaid C. of the ſaid iſſues, 
profits, and monies for the time aforeſaid, when he ſhould be there- 
unto required; nevertheleſs, the ſaid A. although often required, 
hath not yet rendered his {aid reaſonable account to the ſaid C. of 
the premiſſes, but hitherto hath, and till doth refuſe ſo to do; 
wherefore the ſaid C. faith, that he is thereby injured, and hath 


ſuſtained damages to the value of one thouſand pounds : And there- 
fore he brings this ſuit, and /o forth. 


monies of the ſame C. and E. and ſo forth; and thereupon the ſaid 
C. and E. by H. and J. (who are admitted by the court here to pro- 
ſecute for the ſame C. and E. who are qwithin age, as the next friends 
to them the ſaid C. and E.) ay, that whereas the aforeſaid B. was 
bailiff to them the ſaid C. and E. of one meſſuage, thirty acres of 
land, and ſo forth, with the appurtenances in A. aforeſaid, from 
the five and twentieth day of May, in the firſt year of his preſent 
Majeſty George the ſecond, King of Great Britain, and ſo forth, to 
the five and twentieth day of March, in the fifth year of his ſaid 
Majeſty's reign, and during all that time had the care and manage- 
ment thereof, and ſufficient power to improve, let and demiſe the 
tenements aforeſaid, with the appurtenances, and to collect and re- 
ceive the rents, iſſues and profits of all the ſaid premiſſes to the uſe of 
them the ſaid C. and E. aforeſaid, for the benefit of the ſaid C. and 
E. and was, and during all that time had been receiver of the moniesof 


them 


Devon (to wit) : A. B. was ſummoned to anſwer to C. D. of 420 P ” $0) 
plea, that he render to him his reaſonable account for the time that An account 


ſo forth, and therefore the ſaid C. by John Cock his attorney, com- office and 
plains, that whereas the ſaid A. was bailiff to the ſaid C. of his of- receiver of 
fice of the conſtable of the caſtle of D. in the aforeſaid county of monies. 


Norfolk (to wit) : A. B. late of, and ſo forth, was ſummoned to an- An account 
ſwer to C. D. and E. F. of a plea, that he render to them his reaſon- as bailiff 
able account for the time that he was bailiff to them the ſaid C. and receiv- 
and E. at C. in the ſaid county, and there likewiſe receiver of the er of monies 
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them the ſaid C. and E. and as ſuch had received of che monies of 
them the ſaid C. and E. at A. aforeſaid, by the hands of R. V. one 
hundred pounds, and by the hands of T. M. ſix pounds, to render 
his reaſonable account thereof ro the ſame C. and E. when he ſhould 
have been thereunto required ; nevertheleſs, the aforeſaid B. altho' 
often required, hath not rendered ſuch his reaſonable account there- 
of to the ſame C. and E. or either of them, or to any other perſon on 
their behalf, but always hitherto hath, and now doth refuſe ſo to 
do; wherefore they the ſaid C. and E. by the ſaid H. and J. their 
neareſt friends ſay, that they are thereby injured, and have ſuſtained 
damages to the value of ten pounds : And therefore they bring this 
ſuit, and ſo forth 8 

And the ſaid A. by 7. H. his attorney, comes and defends the 
charge of the force and injury, and the damages, and whatever elſe 
he ought to defend, where and when this court will pleaſe to take 
the ſame into conſideration : and as to that, that the ſaid C. and E. 
do ſuppoſe him the ſaid J. to have been a bailiff to them the ſaid C. 
and E. of the tenements aforeſaid, with the appurtenances in C. 
aforeſaid, and thereof to have had the care, management, and pow- 
er to improve and demiſe the ſaid tenements aforeſaid, with the 


- appurtenances, and to collect and receive the rents, ifſues, and pro- 


fits of the ſame, to the uſe of the aforeſaid C. and E. the ſaid B. ſaith, 
that he never was bailiff to the ſaid C. and E, of the tenements afore- 
faid, or of any parcel thereof, to render an account thereof to the 
ſame C. and E. when he ſhould be thereunto required, as the afore- 


ſaid C. and E. have for that purpoſe above declared ; and of this he 


An account 


againſt a 
bailiff of a 
bundred. 


puts himſelf upon his country, and the ſaid C, and E. likewiſe do the 


ſame : and as to that, that the aforeſaid C. and E. do ſuppoſe him 


the ſaid J. to have been the receiver to the ſaid C. and E. of one 
hundred pounds, by the hands of R. W. and of the aforeſaid fix 
pounds, I the hands of the aforeſaid T. M. the ſame F. thereto 
faith, that he never was a receiver to the ſaid C. and E. of the mo- 
nies aforeſaid, or of any parcel thereof, by the hands of the aforeſaid 
R. W. and 7. M. or either of them, to render an account thereof to 
the ſame C. and F. whey, he ſhould have been thereunto required, 
as the aforeſaid C. and E. have above declared ; and of this lile- 
wiſe he puts himſelf upon his country ; and the aforeſaid C. and E. 
< likewiſe the ſame ; therefore, to try as well this as the other iſſue 
above joined, between the parties aforeſaid, the ſheriff of Devon is 
commanded, that he cauſe to come here ſuch a day, and ſo forth. 
Devon (to wit): S. A. complaineth of J. M. in the cuſtody of 
the marſhal of the King's Mar/halſea, preſent before his Majeſty, 
of a plea, that he render to him his reaſonable account ſrom the 
time that he firſt began to be bailiff to the ſaid S. of his liberty and 
franchiſe of his hundred of C. and alſo of the manors, lands and 
tenements of him the ſaid S. of B. R. and H. and ſo forth, for thi 
cauſe, that is to ſay ; that whereas the ſaid J. hath been bailiff to 
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Account. 


him the ſaid A. of his liberty and franchiſe of the hundred of C. and 

likewiſe of the manors of him the ſaid S. of B. R. and H. and of 
| the lands and tenements (that is to ſay) of twenty meſſuages, and fo 
forth, with the appurtenances in B. H. and R. aforeſaid, (from 
ſuch a day until ſuch a day) and during all that time had the care 
and management of the execution and return of all and al] manner of 
writs, warrants and precepts, and had the receipt of all fees, ad- 
vantages, and profits, by reaſon of the execution and return of the 
ſaid writs, warrants and precepts, within the aforeſaid manors, 
lands and tenements, and within every parcel thereof, and alſo the 
receiving and collecting of all fines, redemptions, iſſues, forfeitures, 
amercements, and for the licenſe of fines and concords, and ꝰ likewiſe 
of all manner of goods and chattels of felons, fugitives, outlawries, 
actions, condemnarions, and attaints, and of all conviQtions either put 
in exigent for felony or treaſon; and alſo of the chattels of 
ſelons themſelves, and of all deodands, wrecks of the ſea, treaſure 
tound, and of all other goods and chattels which are called waifes 
and ſtrays, and alſo of all profits of fines and amercements, evaſions 
and eſcapes of all and ſingular felons and priſoners, from what pri- 
ſon ſoever happening and ariſing within the aforeſaid hundred, and 
the manors, lands, and tenements, with the appurtenances, to the 
ule of him the ſaid A. and to make advantage and profit thereof 
and to render a reaſonable account thereof to him the ſaid A. when- 
ever he ſhould be thereto required; nevertheleſs the ſaid defendant, 
alcho' often requeſted, hath not rendered ſuch reaſonable account, 
but always hicherto hath, and yet doth refuſe ſo to do; and there- 
fore the ſaid S. ſaith, that he is thereby injured and hath ſuſtamed 


damage to the value of three hundred pounds ; and therefore brings 
this ſuit, and fo forth. 
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lim the ſaid Charles at Swarmwicke, in the pariſh of Alfreton, in the 
county aforeſaid, for this cauſe (that is to ſay) that whereas it was 
provided by the common council in the reign of his late Majeſty, 
King of England, that the guardian of lands and tenements held in 
locage, when the heir thould come to his full age, ſhould render 
his reaſonable account of the iſſues and profits of the lands and te- 
nements, for the time he ſhould ſo have the cuſtody of the ſaid lands 
and tenements, by reaſon of the minority of ſuch heir: And altho' 
the ſaid Joh had the cuſtody of the lands and tenements of him the 
laid Charles (to wit) of two meſſuages, three cottages, five gardens, 

Vor. I. F and 


(P *52) 


Devon (to wit: Charles Turner, gent. complaineth of Jom Tyury Lilly 13. 
ner, gent. in cuſtody of the marſhal, and ſo forth, of a plea, that he Vent 105, 


render to him his reaſonable account for the time he was bailiff, to! Salk. 9. 


— — — 


Account. 


and eighty acres of land, thirty acres of meadow, eighty acres of paf- 
ture, and thirty acres of wood, with the appurtenances, in Swan- 
wicke aforeſaid, in the pariſh of Afreton aforefaid, in the ſaid county, 
from the ſixth day of January, in the year of our lord one thouſand 
fix hundred eighty-four, until the twentieth day of July, in the year 
of our lord one thouſand ſix hundred ninety-one, (the ſame Charles 
during all that time. being within the age of fourteen years) and 
during all that time the faid Jen received the iſſues and profits of 
the ſaid meſſuages and tenements ; nevertheleſs, the ſaid 7o/zr tho 
often requeſted, and ſo forth, hath not rendered ſuch account to the 
faid Charles ; but on the contrary always hitherto hath, and now 
doth refuſe to render the ſame. And whereas alſo the faid Jo/n 
(to wit) the twentieth day of July, in the firſt year of the reign of 
his preſent Majeſty, at Swanwicke aforeſaid, in the pariſh of Alfreton 
aforeſaid, in the county aforeſaid, was bailiff to the faid Charles of 
the two meſſuages, three cottages, five gardens, and eighty acres of 
land, three acres of meadow, eighty acres of paſture, and thirty 
*zxcres of wood, with the appurtenances in S. aforeſaid, in the pariſh 
(P * 53) and county aforefaid, from the faid twentieth day of July, in the 
faid firſt year of the reign of his preſent Majeſty, till the ſeventh day 
of October, in the fifth year of bis ſaid Majeſty's reign, and during 
all that time had and received the annual profits thereof, to render 
to the faid Charles his reaſonable account thereof, when he ſhould 
be thereto requeſted ; nevertheleſs, the ſaid Jon, altho' often re- 
queſted, and ſo forth, hath not yet rendered ſuch reaſonable ac- 
count to the ſaid Charles, but hath hitherto, and till doth refuſe fo 
to do, to the damage of him the ſaid Charles one thouſand five hun- 
dred pounds ; And therefore he brings this ſuit, and /o forth. 


Pleas before our Sovereign Lady the Queen, of Trinity Term, in the 
ſeventh Year of the Reign of her ſaid preſent Majeſly the Lady Anne, 
Yueen of Great Britain, and ſo forth. | 


The memo- London (to wit) : Be it remembered, that lately (that is to ſay) in 
randum. Eaſter Term laſt paſt came before our ſovereign lady the Queen at 
10 Mod. Weſtminſler, Joſeph Biſhop and Jom Andrews, the preſent church- 
BON wardens of the parith of St. Bartholomew the leſs, near the Royal Ex- 

_  6hange, London, and brought here into this court, then held there, 4 

their bill ee ary Eagle and Daniel Franklyn, the late church- * 

wardens of the ſame pariſh church, in the cuſtody of the mar- * 

thal of the Marſſialſea of our ſaid ſovereign lady the Queen, preſent th 

before her ſaid Majeſty, of a plea of account; and there are * 

pledges of proſecuting, (that is to ſay) FJo/n Doe and Richard Roe; p 

which ſaid bill follows in theſe words, (chat is to ſay) th 
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London (to wit): Joſeph Biſhop and John Andrews, the preſent 11 Mod. 


church-wardens of the pariſh church of St. Bartholomew the leſs, 
near the Royal Exchange, London, complain againſt Jan Eagle and 


186, The 
declaration, 
in account 


Daniel Franklyn, late church-wardens of the ſame pariſh church, in by the pre- 
the cuſtody of the marſhal of the Mar/halſea of our ſovereign lady ſent church- 
the Queen, (preſent before her ſaid Majeſty) of a plea that they wardens 


ſhould render to the ſame Joſep/ Biſhop and John Andrews, the pre- 
ſent church-wardens of the pariſh church aforeſaid, a reaſonable 


againſt the 
then late 
church. 


account for the tune in which the ſaid J. E. and D. F. were church- ardens, 


wardens of the parith church aforeſaid, and receivers of the money, 
goods and chattels of the pariſhioners of the parochial church of the 
pariſh of St. Barthylomew - the leſs, near the Royal Exchange ; by 
reaſon, that whereas the ſaid 7% Eagle and Daniel Franklyn, were 
church- wardens of the aforeſaid church, at London aforeſaid, in the 
pariſh aforeſaid, in the ward of Pread/treet, from the feaſt of Eaſter, 
in the year of our Lord one thouſand ſeven hundred and fix, until 
the feaſt of Eaſter one thouſand ſeven hundred and eight, during 
which time, by virtue of their ſaid office, they had the care and 
management of the parochial goods and chattles of the pariſhioners 
of the Taid pariſh church ; and the ſame J. E. and D. F. received 
divers ſums of money hereafter mentioned, to the uſe of the pa- 
riſhioners of the church aforeſaid, paid to them by the hands of di- 


vers perſons hereafter named, to render an account for the ſame, 


(% 2vit) by the hands of William Whitehead twenty-one pounds fix 


ſhillings and ſix pence ; by the hands ® of Mr. Evans fix pounds ten (P. 54) 


ſhillings ; by the hands of Jon Andrews ſeven pounds ſixteen ſhillings 
and eight pence ; by the hands of Fo/n Chaſe fifty fix pounds; and 
as church-wardens of the pariſh church aforeſaid, received by the 
hands of William Whitehead, late church-warden of the ſame 
church, two ſurplices——{and ſo mention the goods,) and fo forth, 
to render a reaſonable account thereof to the pariſhioners of the ſaid 
pariſh church: And afterwards (to wit) the fifth day of April one 
thouſand ſeven hundred and eight, the ſaid J. E. and D. F. were 
removed from their office of church-wardens aforeſaid, at London 
aforeſaid, in the pariſh and ward aforeſaid ; and the aforeſaid F. B. 
and J. A. now plaintiffs, afterwards (io wit) the ſame fifth day of 
April, in the year laſt aboveſaid, at London aforeſaid, at the pariſh 
and ward aforeſaid, were duly elected and appointed into the faid 
office of church wardens of the ſaid pariſh church, by the pariſhioners 
of the ſaid church, and are now church-wardens of the ſame : 
nevertheleſs the ſaid 7. E. and D. F. altho' often requeſted, have 
not yet rendered their account of the aforeſaid money and goods to 
the ſame J. and J. A. but hitherto have, and till do refuſe to 
render ſuch account to the ſaid F. and J. A. to the damage of the 
pariſhioners of the pariſh aforeſaid two thouſand pounds: And 

therefore they bring their ſuit, and ſo forth; | 
And now here at this day, (i wit) on Friday next after the mor- 
row of the Holy Trinity, this ſame term, (till which day the ſaid 
T.& J. E. 
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J. E. and D. F. had leave to imparle to the ſaid bill, and then to 

anſwer, and ſo forth,) before our ſovereign lady the Queen at Ve f- 

minſter, came as well the ſaid Foſeph Bi/hop and John Andrews, by 

their ſaid attorney, as the ſaid J. and D. F. by J. F. gent. their at- 

torney ; and the ſaid J. E. and D. F. defend themſelves againſt the 

charge of the ſorce and injury, and the damages, and what ſoever 

elſe they ought to defend where and when this court will pleaſe o 

take the ſame into conſideration, and ſay, that the ſaid J. and 

Flea, that J. A. ought not to have their action aforeſaid againſt the ſaid J. E. 
they never and D. becauſe they ſay, that they the ſaid J. and J. A. never 
werechoſen and D. y lay, that they aid F, J. A. neve 
church. were elected and conſtituted into the office of church-wardens of the 
wardens, faid pariſh church, in manner and form as the ſaid J. and J. A. 
above for that purpoſe have declared ; and of this they pur them- 

ſelves upon their country; and the aforeſaid J. B. and J. A. do 

likewiſe the ſame : Therefore the jury thereof come before our ſo- 

vereign lady the Queen at Weſtminſter, on Tueſday next after eight 

days of the Holy Trinity; and who neither, and ſo forth, to make a 

jury, and ſo forth, becauſe as well, and fo forth; the ſame day is 

given to the aforeſaid parties there, and ſo forth ; afterwards the 

proceſs thereof being continued between the ſaid parties of the plea 

aforeſaid, by juries thereof reſpited, before our ſaid ſovereign lady 

the Queen at Weſiminſter, until Saturday next after three weeks of 

St. Michael, from thence next following, unleſs her ſaid Majeſty's 

ſaithful and well-beloved Sir Fo/n Holt, Knight, Chief Juſtice, 

aſſigned to hold pleas in her ſaid Majeſty's Court, before the ſaid 

Queen herſelf, before that time, that is to ſay, on Saturday next after 

the end of the ſaid Trinity term, at Guildhall, London, according to 

the form of the ſtatute, and ſo forth, ſhould come by default of jurors, 

P * 55) and fo forth; at which day* the ſaid Joſeph Biſhop and John Andrews, 
by their ſaid attorney, come before our ſovereign lady the Queen 

at Me ſim inſter, ard her ſaid Majeſty's ſaid Chief Juſtice, before 

whom, and ſo forth, ſent hither his record taken before him, in theſe 

The poſtea auords : Aﬀterwards the day and year within contained before the 

returned ſaid Sir Jon Holt, Knight, her ſaid Majeſty's Chief Juſtice, aſſign- 

its wer ed ro hold pleas in her ſaid Majeſty's Court, before the ſaid Queen 

record of berſelf, (there being aſſociated to him Jon Ince, gent. according to 

nifi prius. the form of the ſtatute, and ſo fort,) the within Toſeph Biſhop and 

John Andrews, the preſent church- wardens of the pariſh church of 

St. Bartholomew the leſs, near the Royal Exchange, London, come by 

their attorney within contained, and the within written 7% Eagle 

2 Je. and Daniel Franklyn, the late church- wardens of the ſame pariſh 

fault. church, altho' ſolemnly required, never came, but made default; 

therefore the jury, whereof mention is made within, may be receiv- 

ed againſt them by their default; and the jurors of the ſaid jury 

being required, ſome of them, that is to ſay, Nathaniel Troug/ton, 

T homas Ward, John Watſon, Brabazon Aylmer, Samuel Wood, Juli 

Nicholas, Alexander Cleeve, William Batſon, and John Hill, came, 


Account. 


and were ſworn upon that jury, and becauſe the reſidue of the 
jurors of the ſaid jury did not appear, therefore other perſons of as 
good circumſtances, by the ſheriffs of London, choſen for this purpoſe, 
at the requeſt of the ſaid Foſep/ Biſhop and John Andrews, and by 
the command of the ſaid Chief Juſtice, are newly appointed; the 
names of which are ſet down in the panel within wriuen, according 
to the form of the ſtatute in that caſe made and provided ; And the 
jurors being ſo newly appointed, (that is to ſay) William Levett, 
Iſrael Bennett, and Adam Bodens being likewiſe come, (who being 
choſen, tryed, and ſworn, together with the other jurors aforeſaid, 
having been impanelled before) to declare the truth upon their oaths, 
upon their oaths ſay, that the ſaid Joſeph: Bi/hop and John Andrews 
(the now plaintiffs) were duly elected and conſtituted into the office 


Tales 
awarded. 


Verdict, 
that they 


were cho. 


of church-wardens of the pariſh within written, in manner and en church, 
form as the ſaid Foſeph and Jom within have declared in that be- wardens, 


half: And becauſe the court of our faid ſovereign lady the Queen 
now here are not yet determined what judgment io give of and con- 
cerning the premiſſes, a day therefore is given to the ſaid Foſep/ 
Bifſhnp and John Andrews to hear their judgment thereof before 
our ſaid ſovereign lady the Queen, until on Weoneſcay next after the 
morrow of all fouls ; for that the ſaid court of our ſaid ſovereign 
lady the Queen now here are not yet, and fo forth, at which day 


came the ſaid Joſeph Bi/hop and Jom Andrews, by their (aid attor- 


ney ; whereupon, the court having ſeen and fully underſtood all 
and ſingular the premifſes, and upon mature deliberation thereon 
had, and by reaſon it appeareth that the declaration aforeſaid of the 
ſaid Toſeph Biſhop and John Andrews, as to one thouſand pounds, 
ſpecitied in the bill of the ſaid Joſeph Biſhop and John Andrews to 
have been received by the hands of the pariſhioners of the ſaid 
pariſh, and the matters in the ſame contained as to the ſaid one 
thouſand pounds, are uncertain and not ſufficient in law to com- 
pel them the ſaid Jo/n Eagle and Daniel Franklyn to render an ac- 
count of the ſaid one thouſand pounds ; theretore it is conſidered, 
that the bill of the ſaid Joſeph Biſhop and John Andrews aforeſaid, 
as to the ſaid one ® thouland pounds, by reaſon of the incertainty of 
the ſame in that particular, ſhall be quaſhed, and ſo forth, and that 
the ſaid Jon Eagle and Daniel Franklyn ſhall be thereof diſmiſſed. 
And further it is conſidered, that as to all the reſidue of the ſaid 
ſums of money, and the goods and chattels in the ſame bill menti- 
oned to have been received by and paid to the ſaid John Eogle and 
Daniel by the hands of the ſaid pariſhioners of the ſaid parith, the 
ſaid John Eagle and Daniel Franklyn ſhall account with the ſaid 
Joſeph and John Andrews for that time that the ſaid 7% Eagle 
and Daniel had been church-wardens of the ſaid pariſh church, and 
receivers of the money, goods and chattels of the pariſhioners of the 
ſaid pariſh church of St. Bartholomew the leſs, near the Royal Ex- 
change, and ſhall render a fair account thereof, and becauſe they 
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had not accounted before, they are in the mercy of this court, And 
afterwards, (that is to ſay) on Saturday next after the morrow of 
St. Martin, in the ſeventh year of the reign of her ſaid preſent Ma- 
jeſty, came as well the ſaid Joſeph and Fohn Andrews, by their ſaid 
attorney, as the ſaid o/n Eagle and Daniel Franklyn in their proper 
perſon before our ſaid ſovereign lady the Queen at Weſtminſter, and the 
faid John Eagle and D. F. immediately rendered themſelves priſon- 
ers to the Marſhal of our ſaid ſovereign lady the Queen, attending 
on the ſaid Queen herſelf, who by reaſon of the premiſſes were 
committed to the cuſtody of the ſaid Marſhal, and ſo forth, there to 
remain until, and /o forth. Whereupon, Robert Stone, and William 
Simons, gentlemen, are aſſigned auditors by this her ſaid Majeſty's 
Court here, by the conſent of the ſaid Foſeph Bi/hap and Jom An- 
drews, to hear and take the account of the ſaid Jo/m Eagle and 
Daniel Franklyn of and concerning the premiſſes; whieh ſaid auditors | 
have appointed a day for the ſaid parties to bring in and finiſſi their ſaid 
account before the ſaid auditors, at the Queen's Bench office in the 
Inner Temple, London (that is to ſay) on Saturday next after fifteen, 
days of St. Martin next following, to account, and /o forth ; and it 
is directed to the ſame auditors by the court of her ſaid Majeſty 
here, that they have the ſaid account before her ſaid Majeſty at 
Meſiminſter, on Saturday next after eight days of St. Hillary then 
next following; and thereupon came Peter Way, of the pariſh of 
St. Swithin's London, Serjeant at Mace, and Samuel Birthwright, of 
the 2 of St. Giles's Cripplegate, London, Yeoman, in their proper 
perſons, and became bail to procure the body of the {aid Jam Ra- 
le before the ſaid auditors, at the Queen's Bench office in the Inner 
Temple, London, aforeſaid, on the ſaid Saturday next after fifteen days 
of St. Martin, and ſo from day to day on every day that ſhall be 
appointed by the auditors to hear the matter in variance, until the 
ſaid account ſhall be taken and adjuſted before the ſaid auditors ; 
and to be likewiſe in this court from day to day, every day that 
ſhall be appointed for the ſaid 7% Eagle ſo to be, until the 
ſaid account ſhall be judicially finiſhed and determined; and 
if it ſhould happen, that the ſaid John Eagle ſhould be convicted 
in the {aid ſuit, that then they the ſaid manucaptors, and each of 
them, and the ſaid Fon Eagle for himſelf grant and agree, that all 
and every ſuch ſums of money, as the ſaid Fo/n Eagle upon the ſaid 
account ſhall be found to be in arrear to the ſaid Fo/ep/: Bop and 
Joſin Andrews, ſhall be made of and levied upou the lands and 
chattels of eaeh and every of them, ta the uſe of the ſaid Joſep Bi/hop 
and John Andrews, if ſo be that the ſaid* Jo/n Eagle himſelf 
P * 57) ſhould not pay ſuch a ſum or ſums of money to the Ad * 
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Biſhop and Fohn Andrews, or render his body to the priſon of the 
Mar/halſea of our ſaid ſovereign lady the Queen. And alſo Richard 
Godfrey of the Inner Temple, London, Eſq ; and Jom Meriden, of the 
pariſh of St. Michael Cornhill, Cutler, came before our ſaid ſovereign 
lady the Queen at Weſtminſter, and became manucaptors to have the 
body of the ſaid Daniel. Franklyn before the ſame auditors at the 
Queen's Bench Office in the Inner Temple, London, aforeſaid, on Sa- 
turday next after fifteen days of St. Martin, and ſo from day to day 
at every day appointed by the ſaid auditors, until the account before 
the ſaid auditors ſhould be adjuſted, and ſhould be likewiſe here in 
court from day to day at every day appointed for the ſaid Daniel, ſo 
to be, until the ſaid account ſhould be compleated and determined ; 
and if it ſhould happen the ſaid Daniel Franklyn ſhould be convicted 
in the ſaid ſuit, then the ſaid manucaptors, and. every of them, and 
the ſaid Daniel Franklyn for himſelf granted and agreed that all every 
the ſum and ſums of money in which the ſaid Danie/Franklynſhould upon 
that account be found to be in arrear to the ſaid Jet Bip and 
Joſn Andrews, ſhould be made and levied of the goods and chattles 
of them, and every of them, to the uſe of the ſaid Joſeph Biſhop and 
John Andrews, if ſo be that the ſaid Daniel ſhonld not pay ſuch 
um or ſums of money to the ſaid Foſeph and Fohn Andrews, or ren- 
der his body to the priſon of the Mar ſhalſes of our faid ſovereign 
lady the Queen. And afterwards, as well the ſaid Foſeph Biſhyp 
and Jon Andrews, by their ſaid attorney, as the ſaid Fo/n Eagle 
and Daniel Franklyn came in their proper perſons. And the ſame 
John Eagle and Daniel Franklyn prayed a further day to make up and 
bring in their ſaid account before the ſame auditors at the Queen's 
Bench Office in the Inner Temple, London, until Monday next after eight 
day's of St. Hillary, to account, and ſo forth, and the ſame is by the 
ſaid auditors granted, and ſo forth. The ſame day is given by the 
ſaid auditors to the ſaid parties there, and ſo forth; at which day, 
on Monday next, after eight days of St. Hillary, as well the ſaid 
Foſeph and Jom Andrews, by their ſaid attorney, as the ſaid Jon 
Eagle and Daniel, in their proper perſons then and there came and 
prayed a further day to make up and perfect their ſaid accounts of 
and concerning the premiſſes before the ſaid auditors, at the Queen's 
Bench Office in the Inner Temple, Londen, (that is to ſay) on Saturday 
next after eight days of the purification of the bleſſed Mary, as well 
the ſaid Joſeph Bi/hop and John Andrews came before our ſaid 
ſovereign lady the Queen, at Weftminfler, by their ſaid attorney, 
as the ſaid John Eagle and Daniel in their proper perſons, and the 
ſaid auditors likewiſe came in their proper perſons ; and the ſaid 
\ auditors brought here into this court the ſaid account of and con- 
cerning the premiſſes made up before them, the tenor of which 
ſolloweth in theſe words (to wit): The account of = Eagle and 
Daniel Franklyn made on Saturday next after eight days of the pu- 
rification of the Bleſſed Virgin Mary, being the twelfth day of 
February, in the ſeventh year of the reign of our ſovereign lady the 


Queen 


Account. 


Queen of Great Britain, and ſo forth, at the Queen's Bench Office 
in the Inner Temple, London, before Robert Stone, gent. and William 
| Simons, gent. auditors, s aſſigned by the court to hear and take the 
(P bo 58) account of the ſaid 7% Eagle and Daniel - Franklyn, before our 
ſovereign lady the Queen at W:/tminfler, in the County of Middle. 
ſex, of ſeveral ſums of money, in the whole amounting to two hun- 
dred thirty-four pounds, and of diverſe goods and chattels ; And 
for as much as the ſaid John Eagle and Daniel Franklyn are appointed 
to account for the time they were church-wardens of the ſaid pariſh 
of St. Bartholomew the leſs, near the Royal Exchange, London, and 
therefore they render here the following account, and pray to be 
allowed, and to be from thence diſcharged, for this reaſon, that 
being chureh-wardens of the ſaid pariſh of Sr. Bartholomew the leſs, 
they the ſaid John Eagle and Daniel Franklyn, the ſeventeenth day 
of May, one thouſand ſeven hundred and fix, at the parith aforeſaid, 
paid for the neceſſary maintaining and taking care of the poor to 
be maintained and taken care of by the ſaid pariſh, and allowed, 
and to be allowed the ſeveral ſums following, ( wit.) 


To William Emery two pounds thirteen ſhillings and hve pence, 
To Mary Morton one pound twelve ſhillings. * | 
So here inſert the account. F 


And the ſaid 7% and Daniel further in accounting fay, that 
the ſaid ſum of thirty pounds, by the hands of Mr. Gueft, ſuppoſed 
as above in the ſaid declaration to have been paid to the ſaid John 
and Daniel, was paid by miſtake of the faid Mr. Gueſt, and that 
nothing thereof in any manner was due and payable to the ſaid o/n 
and Daniel, as church-wardens of the ſaid church, more than the 
ſaid ſum of three pounds ſourteen ſhillings and fix pence ; for 
which reaſon the ſaid John and Daniel, immediately after the re- 
ceipt of the ſaid thirty pounds, (that is 10 ſay, the day and year 
laſt mentioned) paid back again and reſtored to the ſaid Mr. Guef,, 
twenty-ſix pounds five ſhill.ngs and fix pence of the faid thirty 

unds, 7 | | 

And the ſaid John and Daniel further accounting ſay, that the 
ſaid ſum of twenty pounds, ſuppoſed by the ſaid declaration to have 
been paid by the hands of Robert Clayds to the ſaid Jen and Da- 
niel, as above, were paid thro' the miſtake of the ſaid Robert 
Clouds, nothing being then due or payable to the ſaid John and 

Daniel, as church-wardens of the church aforeſaid, by which the 
ſaid John and Daniel immediately after receiving the ſame (to ui 
the day and place laſt mentioned, did render back and rcftore 10 
the ſaid Robert Clouds the ſaid twenty pounds; all which ſaid ſeve- 
ral ſums paid by the ſaid John and Daniel as above, amount in the 
whole to three hundred ſixty- five pounds three ſhillings and ſeven 
pence ; wherefore the ſurplus of one hundred thirty-one- pounds 
three ſhillings and ſeven pence, is and remains due to the ſaid John 
f | and 


Account. 


and Daniel. And the faid Jon and Daniel further accounting ſay, 
hat true it is, that the ſaid goods and charrels in the ſaid declaration 
\entioned, came to, and are now in their hands, except one ſurplice, 
hich' was privately ſtolen away from them by certain perſons un- 
nown, and that the reſt of the ſaid goods and chartels are of the 
alue of twenty ſhillings, and no more, and this the ſaid Jen Ea- 
le ard Daniel Franklyn are ready to verify ; wherefore they pray 
the ſaid twenty ſhillings _ firſt » deduQted and allowed out of 


ee ſeveral payments above ſpecified in their ſaid account, and may 
e allowed the reſidue of the ſaid ſurpluſage above the ſaid twen- 
y ſhillings, and that the ſaid Jo/4n and Daniel may be diſcharged 
rom the ſaid premiſſes, whereof they are convicted to account, 
md ſo forth. | 

And the ſaid Joſeph Bop and Join Andrews ſay, that the ſaid 
/n Eagle and Daniel Franklyn, or either of them, ought not to be 
llowed or diſcharged from the ſaid two hundred thirty four pounds, 
herewith they have above charged themſelves, nor ought they to 
ave allowance of any ſurplus, becauſe as to the ſaid ſeveral ſums 
hich they above ſuppoſe to have paid for the maintenance and cure 
f the poor to be kept and maintained by the ſaid pariſh, the ſaid 
% Eagle and Daniel Franklyn ought not to be allowed or diſ- 
barged from the ſame ſeveral ſums, becauſe the ſaid two pounds 
nat irteen ſhillings and five pence, which the ſaid ogy Eagle and 
ſed daniel Franklyn above ſuppoſed to have paid for the maintenance 
on d cure of William Emery, the ſaid Joſeph and John Andrews ſay, 
| at the ſaid Jo/n Eagle and Daniel Franklyn ought not to be al- 
ohm wed or diſcharged trom the ſaid two pounds thirteen ſhi'lings 
the d five pence, becauſe they ſay, that the ſaid Jo/n Eagle and Daniel 
ranklyn did not pay the ſaid two pounds thirteen ſhillings and 
e pence, or any part thereof, in manner and form as the ſaid 
year vin and Daniel have above alledged ; and this they pray may be 
zeſt, ied by the country; and the ſaid Jon Eagle and Daniel Fran l- 


e. 


hirty do likewils the ſame, And as to the faid one pound and 
elve ſhillings, which the ſaid 7% Eagle and Daniel Frankly 
t the ove ſuppoſe to have paid for the maintenance and cure of Mary 


have bon, the ſaid Foſeph Biſfnp and John Andrews, ſay, that the ſaid 
4 Da- n Eagle and Daniel Franklyn ought not to be allowed or diſcharged 
Robert m the ſaid one pound and twelve ſhillings, becauſe the ſaid Jo- 
in and * Bi/hop and John Andrews ſay, that the ſaid Jon Eagle and Daniel 
ch the anklyn did not pay the ſaid one pound and twelve ſhillings, or 
; y part thereof, in manner and form, as the ſaid John Eagle and 
mie! have above alledged ; and this they pray may be tryed by 
country, and the ſaid Jon Fayle and Daniel Franklyn do like- 
ſe the ſam2 (the like ſeparate ifſues, as ro the three pounds fifteen 
illings and fix pence, to be paid for the maintenance of Anne Bar- 
eme and Elizabeth Shorter, and others mentioned in ſeveral 
er iſſues taken to the particular Items of the account.) And as 
tne faid twenty fix pounds five ſhillings and ſix pence, which 
the 


he faid ſurpluſage) that the ſaid Jon and Daniel may be allowed (P A 59) 


| 
| 


Account. 


rhe ſaid John Eagle and Daniel above ſuppoſe to have rendered and 
reſtored back to the ſaid Mr. Geſque, and alſo as to the faid twen- 
ty pounds which the ſaid 7% and Daniel above ſuppoſe to have 


rendered and ſatisfied ro Robert Clouds, and alſo as to any allow- 


(P *60) 


ance of the reſidue of the ſaid ſurplus in the ſaid plea of the ſaid 
John and Daniel, mentioned to be madeto the faid John and Daniel, 
the ſaid Joſeph Biſhop and Fohn Andrews ſay, that the plea of the ſaid 
Fohn and Daniel is not ſufficient in law to diſcharge the ſaid Join 
Eagle and Daniel Franlynirom the ſaid ſeveral ſums of twenty fix pounds 
five ſhillings and fix pence, and twenty pounds, and to cauſe any 
allowance to be made to the ſaid John and Daniel of the reſidues of 
the ſaid ſurplus, v and that the ſaid Joſeph and Fohn Andrews are uny 


der no neceſſity, nor by the laws of the land in any wiſe bound to 


make anſwer to the ſaid plea pleaded in manner and form afore- 
ſaid, as to the ſaid ſeveral ſums of twenty fix pounds five ſhillings 
and fix pencs, and twenty pounds, and to have any allowance of 
the ſaid reſidue of the faid ſurplus to be made to the ſaid Fo/n 


Eagle and Daniel Franklyn; and this the ſaid Foſep/rand John are ready to 


verify ; wherefore, for want of a ſufficient plea in that particular, 
the ſaid Foſeph and Fo/n Andrews pray judgment, and that the ſaid 
Jon Eagle and Daniel may be charged with the ſaid ſeveral ſums 
of twenty fix pounds five ſhillings and fix pence, and twenty pounds, 
and that they the ſaid Fo/n and Daniel may be excluded from any 
allowance of the ſaid reſidue of the ſaid ſurplus, and ſo forth. And 
the ſaid To/eph Biſhop and John Andrews, as to the ſaid goods and 
chattels in the ſaid declaration ſpecified to have come to the hands 
of the ſaid John Hagle and Daniel Franklyn (except the ſaid ſurplice which 
the ſaid John Eagle and Daniel above ſuppoſe to have been private- 
ly ſtolen) ſay, that the ſaid goods and chattels are above the value 
of twenty ſhillings (to wit) of the value of fifty ſhillings ; and this 
they pray may be tried by the country. And as to the ſaid ſur- 
plice, the ſaid eſe and Jom Andrews ſay, that the ſaid ſurplice 
was not privately ſtolen away from them in manner and form as 
the ſaid John Eagle and Daniel have above alledged; and this they 
likewiſe pray may be tried by the country, and the ſaid John Eagle 
and Daniel pray likewiſe the fame, And the ſaid Jahn Eagle and 
Daniel, or that the rendering and reſtoring back the ſaid money to 
the ſaid Mr. Gieſue and Robert Clouds, was in law giving a good 
account of the ſame, and ought to be allowed as ſuch in and upon 
the ſaid account: And for that the ſaid Fo/n Eagle and Daniel 
ought to have an allowance of the ſaid ſurplus of the ſaid account, 
in manner and form aforeſaid, and have alledged ſufficient matter 
in law to have ſuch allowance; which they are ready to verify; 
and which the ſaid Joſeph Biſhop and John Andrews do not in any 
wiſe deny, nor have in any wiſe anſwered thereto, the ſaid Jo/n 
Eagle and Daniel as before, pray that they may have the faid 
allowances in and upon the ſaid account of the ſaid ſeveral ſums fo 
as aforeſaid rendered and reſtored, and that they may be diſcharg- 
ed therefrom; and alſo, that they may have an allowance oſs ta 
2 them 
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Readings and Obſervations, &c. 


them in their account as to the ſaid ſurplus, in manner and form 
aforeſaid. And as to the ſaid plea of the ſaid Joſeph and Jon 
Andrews, as to the value of the goods and chattels, (except the 
ſaid ſurplice) the ſaid Fohn Eagle and Daniel Franklyn ſay, that the ſaid 
plea of the ſaid Jom and Daniel pleaded in manner and form afore- 
ſaid, is inſufficient in law, to which they are under no neceſſity 
nor by the laws of the land are bound to make any anſwer ; and 
this they are ready to verify. And for cauſes of demurrer in law, 
the ſaid FohnEag/eand Daniel Franklynaccording to the formof the ſta- 
tute in that caſe made and provided, ſhew to this court the ſeveral 
matters following; that is to ſay. Here ſe forth the cauſes of the 
demurrer. 


Readings and Obſervations on Caſes in 
| Account. ny: (P *61) 


A* Adion of Account is to be brought againſt one who is liable 

to render an account in regard of his office, having re- 
ceived monies to the uſe of anather, and refuſed to render an ac- 
count thereof; and to maintain this action, there muſt be theſe 
three following circumſtances incident to the caſe. 


) 
As firſt, The party to be ſued muſt have no claim in the thing 
. demanded to his own uſe ; for if he has, this action does not lie 
againſt him, Owen 36. | 
; Secondly, There muſt be a privity between the parties, either by 3 L. 24+ 
4 their conſent, or a priyity created by operation of law, as in cafe | 
þ of a guardian; as where goods are delivered to a ſtranger to my ohen. 36, 
4 vſe, or to be given over to me, there is no agreement between the 
3 fawies; and for want of privity between me and the party that 
a hath the goods, | cannot have this action of account: So if a man 
W have a leaſe of a parſonage, and the defendant not being leſſee, nor 
claiming 
It, f 
1 * The proceedings in this adtion being difficult, dilatory and expenſive, it 
Y 3 is now ſeldom uſed, eſpecially if the party has other remedy as debt, cove- 
ny nant, caſe, or other action; or if the demand be of conſequence and the 
hn matter of an intricate nature, for in ſuch caſe it is more adviſeable to reſort 
aid to a court of equity where matters of account are more commodiouſly ad- 
o juſted and more advantageouſly determined for both parties, the plaintiff 
being in that court intitled to a diſcovery of books, papers and the defen- 
5 $ <ant's oath. x Bac, Ab. 16, Tit, Account, F 
1 


Readings and Obſervations on 


claiming any intereſt, takes the tithes when ſet forth, and carrie, 
them away, the leſſor cannot have this action for want of privity; 
tho' true it is, that if H. receive my rents in my name, I may have 


Hutt. 36. 


an action of account againſt him; for my aſſent to his receiving it, 
makes privity, nor is he ſimply a wrong doer; for when he hath 


Leon. 2. received my money, he hath not committed any wrong againſt me, 
ole becauſe it is not my money till it is paid. Bur in the caſe of the 
crown, by reaſon of the prerogative, the law will ſupply a pri- 

vity. 

Thirdly Where the perſon that delivereth the goods or money, 
hath taken no ſecurity for the ſame ; for where the party hath taken 
ſecurity, the other perſon who hath the goods or money cannot be 
faid to be poſſeſſed of ſuch things, or that he received them to ren- 
der an account of the profits ; tho? if a bailiff doth receive money, 
and promiſes to pay it, the party who lets him have the money may 
have an account or Aſſumpſit; ſo that what is meant by a ſecurity, 
js not here meant of a bare right to another action, but ſuch a ſecu- 
rity as the party may ſue upon the ſecurity itſelf ; for in ſome caſes 
debt and account will lie for the ſame thing. 


Fourthly, Where the party that hath the thing that is demanded, 


hath not only a bare overſight thereof, as a ſhepherd of ſheep, or 
the like, but muſt have ſo far a property as to be able to change the 
ſame for the benefit of the bailor (which is the perſon whoſe money 


or 


goods they were) or at leaſt ro make advantage thereof, in or- 


der to render an account for the ſame. 11 C. 93. Dyer 114. 
and 20. 277. Bro. Account. 81, 29. 


In this action of account, the authorities in the books I ſhall in- 


ſert under the tollowing heads. 


1. Where this action may or may not be brought, in reſpe@ to 


the thing prayed to be accounted for, 


2. Againſt whom it may or may not be brought in reſpeR to the 


perſon of the defendant. 


(VP *62) . 


* 3- Who may have this action af account in reſpect ta the per- 
of the plaintiff, 


4. Where the defendant is to be charged as bailiff, receiver, or 


guardian, and the difference therein. 


5. Of the proceedings in this action ta the firſt judgment, and 


concerning the ſame. 


6. What is or is not a good bar to the action. 

7. Of the auditors in account their power and duty. 

8. What ſhall be a good diſcharge before auditors, 

Lafily. Of the ſecond judgment and the other proceedings there 


in, that the parties may have juſtice according to the wiſdom of tht 
laws of England, | h 


1. When 


Caſes in Account. 


1. I here this action may or may not be brought in reſped of that 
| thing to be accounted for. 


1. If a man will enter upon my land upon any pretenee to my uſe, A8inft one 
and take the profits of it; for me, I may have this writ and charge en 8 
him ta ccount for it: So if a man will take up my rents as my other's 
bailiff, not being ſo appointed by me, I may have this writ, and rents. 
charge him to account for them: But if a man enters upon my 
land as a diſſeiſor, and keeps the poſſeſſion of it, in this caſe it 
ſeems this writ will not lie. Co: ſuper Liz. 89, go. Dyer 277. 

2 Leonard 92. Amner & Luddington, 3 Leonard 89. the fame 
caſe. The new Nat. Brew. 266. 

2. If one deviſe that his executors ſhall ſell his land, and out For money 
of the profits thereof, ſhall give ſuch ſum to me, in this caſe, and OM re 
ſuch like, where the money is to iſſue out of the land, I may have land 0 
a remedy by this writ, and I need not ſue for it as for a legacy. Deviſe of 
Dyer & per three juſtices, Koll. Ar. 116. goods not 

3. If a man gives me goods by his will, and his executor will 9clivered- 
not deliver them, I cannot recover them by this action. G. 11. 89. 1 

4. If a ſheriff levy money on a fieri fac ias for me, and does not qheriff "to 
pay it me, I may have this action to recover it. 13 H. 7. 1. Et execution. 
fer Curia in Communi Banco, March f. 13. pl. 33. Or an action 


v. of debt. Hob. 206. Speaker ver. Richards. Ney 22. the ſame caſe 
only called Space againſt Richards, Moor. 8866 1 Brow. 51. 
the ſame caſe. | 
1. 5. If a man delivers 10. to merchandize, no account doth lie x, hes not 
for the 10. for this is certain, but for the profits thereof which are for things. 
= uncertain it doth lie; ſo it doth not lie for the arrears of a leaſe that are 
tor years, or at will, becauſe it is certain, for uncertain things lie certain. 
hs only in accounts. Bro. Account 81, 8H. 53. 


6. So rent alone lieth not in account, for this is a certain thing, Lies not for 
and in the realty ; but if a rent be mixed with other things, an ac- rent alone, 
—_ account will lie for it, Styles 287. Hamond gain , > wg 

7. The defendant did by his deed, acknowledge the receipt of _ 
10ol, from the plaintiff, ro be employed by him in merchandize, notwith- 
nd covenants at his return to account to him; and it was held not- ſtanting a 
withſtanding the covenant, that he might have an action of account, enant. 
tor the covenant did not change the caſe, Bulft. 2. 256. 

8. A. was indebted to the plaintiff 200. the plaintiff required 
the defendant to receive it of Al. and prayed the defend:nt to borrow 
ſo much for him, and pay it to the plaintiff, The defendant For 0ney 
did borrow 2ocl. of J. S. and A. was bound for the re- . ry 
payment of ir ; and it was held, that the defendant muſt account Ne 
ior this money, for he received it by the direction of. J. and of J. S. 


for A. Harrington and Dean's Caſe. Moor, Caſe 1184. fol. Har- 
rington ver. Dean. 


g. If 


Readings and Obſervations on 


Boods fent  Þ If I deliyer to another, goods or money beyond ſea, to be de. 
beyond ſea, livered to me hete again in England, at a certain place, and he de. 
liver it not, I may be relieved by this action. F. N. B. 118, 9. 
New W. B. 271. : | . 

10. If one receives money to bear an adventure to Roan, to be- 
ſtow the ſame there in merchandizes, and then dies inteſtate, and 
adminiſtration is committed to J. S. in this action he might not at 
common law ſue for relief, but an action of debt would lie for it. 
Dyer 20, 21. But now by the act of 4 and 5 of Queen Anne, cap, 

An action of account lieth for and againſt executors, and for one 
| jointenant againſt another. 

(EP *d 3) *11. If two joint merchants occupy their goods, ſtocks, and mer. 
chandizes in common, to their common profit, one of them may 
have this writ againſt the other, but then they muſt be both of then 

Between named merchants inthe writs, Co. ſuper Lit.17 2. and a man could not 
Joint mer- have touched the King's land, or meddle with his goods, but he waz 
chants. Jjable to be queſtioned by this remedy, and to be called to an ac- 
count in the exchequer, tho' not by this writ. Co. 11, 91. Vet 
ſee 1 Roll's Abridgment : If two merchants have goods in common, 

one of them may not bring it againſt the other. 118. 
12, For accounts to the King and his accountants, See Stat, 4, 
H. 6. cap. 2. 7 E. 6. cap. 1. 6 H. 4. cap. 3. 1 K. 3. cap. 4 


Whether by 
adminiſtra» 
tors. 
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See prerogative of the King. Co. 11. 90. Godb. 289. 13 Car. 

2. cap. 3. 14 Car. 2. cap. 14. 13 Car. 2. cap. 13, 

13 14 Car. 2. cap. 16. 16& 17 Car. 2. cap. 6. 19 Car. 2. 

cap. 9. 22 C23 Car. 2. cap. 23. 2W.& M. cap. 11. 485 

W. 3. cap. 11. 5 C 6 W. 3 cap. 23. 6& 7 V. 3. cap. 9 

7 28 V. z. cap. 8. 11 & 12 W. 2. cap. 8. 1 Ann. cap. 19 

1 Ann. cap. 20. 1 Ann. cap. 24. 2 Ann. cap. 17. 9 Ann. cap. V 
13. 10 Ann. cap. 8. 1 Geo. 1. cap. 24. 1 Geo. 1. cap. 35. i 


3 Geo, 1. cap. 17. 4 Geo. 1. cap. 9. 5 Geo. 1. cap. 14. 


2. Againſt whom it may or may not be brought, in reſpect to tht 
| perſon of the defendant. 


Aesiaſt 1. It lieth againſt the huſband for the receipt of money by his 
huſbind for Wife, and againtt wife and huſband for the receipt of money by the 
receipt by wife whilſt ſhe was ſole, but it lieth not againſt a wife without her 
his wife. Huſband. 4 E.4. 25. Bro. Account 68. 82. Dyer 202. + 
Body poli- : . - 5 2 ? yer 
ez 2. It lieth againſt a body politic, as againſt any man. 19 H. 65. 
Keeper of a It lieth againſt a ſervant that hath a command to receive for his 
park. Maiter. 19 H.6. 5. 

3. It liech againſt the keeper of a park, that hath the charge of 

the deer as bailiif of his park. 10 H. 7. 6. | 

aid a + At common law it might be brought againſt an executor ot 
executor of admin iſtrator, any other that meddleth with the lands of the king in 


adminiſtra- his caſe ; but in the caſe of a common perſon, it did not lie againl 
tor, | an 


Caſes in Account. 


an executor, or an adminiſtrator at common law; but by 4 && 5 | 

Anne, it is now otherwiſe. Lit. 28. C. 11. 84, 90. Not againſt 
This action will not lie _ an infant as bailiff or receiver. 2 

Lit. 28. Co. upon Lit. 172. Nor againſt a diſſeiſor for the profits difſcifor, 

of the land, Co. 11. 89. Co. Lit. 72. Nor againſt a pariſh prieſt, nor againſt 

for offerings without ſome agreement. F. N. B. 119. Nor againſt a pariſh 

a ſurveyer, or apprentice, (unleſs in the caſe hereafter, and ot her prieſt, not 

caſes in the like nature) nor againſt a comptroler, reeve, or hay- apprentice. 

ward, unleſs he can be charged as bailiff or receiver. 7 New Nat. 

B. 272. 

8 It would lie for the grantee of the King againſt an executor Againit ex- 
at common law. 3 Leon. caſe 250. If the bailiff make a de- mn 
puty, yet the writ ſhall be againſt himſelf. F. V. B. 119. 6. a 5 

7. Mich. 15 Eliz. B. R. It was ſaid by the whole court, that if deputy. 

A. deliver money to B. to buy cattle, or to merchandize with, Money de- 
although the money be ſealed up in a bag, yet the property of the !ivered to 
money is not in B. and cannot have an action for the money, but 3 
only an account againſt B. though he never buy the cattle or * 
other things ; for the auditors upon the account ſhall allow him the 

ſum, and ſuch other allowances as they ſhall think fit. And if C. 

take away the money after the death of B. or in his life-time, A. 

ſhall not have an action againſt the ſtranger, but the executors of B. 

or againſt B. himſelf, during his life: And therefore, if he who 

takes the money from B. promiſes A. to pay him the like ſum of 

money as B. had received of him in his life, and as ſhould be tru- 

ly proved -by A. action of the caſe will lie upon that promiſe. 

3 Leon. caſe 62. 

8. If one enter into land, claiming by deviſe where the land de- Profits of 
viſed is entailed, and receive the profits, he may not be charged land entail- 
in an account, 1 Leon. 266. ed, Againſt 

9. And tho' it hath been ſaid that this action might lie againſt, a 1 
ſervant, would not lie againſt an apprentice. Geldſb. 161. G. 3 
11, 89. Yet in ſome 1 it will, as for inſtance, 

10. Hill. 19 Elis. B. R. Rivers and Pudſey. In account, the 
defendant ſaid, that at the time, c. and now he is the plaintiff's 
apprentice, and demanded judgment, c. and it was held no plea ; 
ſor although an apprentice may not be charged for this action for 
ordinary receipts upon his maſter's trade, yet upon collateral re- 
ceipts, which do not concern the ordinary trade of his maſter, he 
ſhall be charged as well as another. F. N. B. 119. 8 E. z. 

Tit. Account 94. 3 Leon caſe 92. 

11. If a tenant by elegit of my land do make waſte upon the land, 
and hath received more than his due money ; I may call him to ac- 2 
count by this writ, 12 E. 3. 30. and “ if there be two jointenants, —— 73 
or tenants in common of land, and the one of them doth make the (P 64) 
other his bailiff of his moiety, and he will not anſwer him the pro- 


fits, 
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firs, he may by this writ compel him to it. C. ſuper Lit. 172. 
. F. N. B. 118. Rolls Abridg. Account 117. | 
Bailiff ma- 12. A. having a bailiwick, makes B. his under-bailiff to gather 
king a de- the amerciaments ; he ſhall have an account againſt him. 3 KE. 
puty. OY | 
ay = pr, l 5 [t lieth againſt a man or woman guardian, bailiff or receiver, 
ee that is of age, and diſcovert at the time, otherwiſe not. Roll, 
Zbridgment. Account 117. Co. 1. 89. F. N. B. 119. 19 H. 
6. 6. [Ut may lie againſt the huſband and wife, 18 E. 3. 35. 
Pl. 76. And though it laid againſt the guardian in ſocage, yet 
at common law it would not lie againſt the executors of ſuch a 
guardian, but now otherwiſe by the act of 4 & 5 Anne. 
Againſt a 14. A man may have this action againſt a woman as receptrix, 
woman. or againſt a chaplain, but not againſt an infant. 19 H. 6. 5. 3E, 
4. 40. 15 E. 4. 16. contra. 
Guardian 15. This will not lie againſt a guardian that ſhall take the 
ol copy- profis of my copybold lands who am an infant. Cro. 3. fo, 229. 
INE. Hughes and Harris. It may lie for woods, or underwoods, lands, 
rents, ſervices, profits of courrs, and the like. Lib. Intr. 
21. B. C. 


3 Who may have this action of account in reſpect to the perſon of 
the plaintiff. 

* 1. If two men be partners of merchandizes in one ſhip, and one 

of them makes a factor of all his merchandizes, in this caſe both of 

them may join in this writ, or have ſeveral writs againſt the faQtor. 

Godb. 90. contra in 1 Brownl. 26. there it is ſaid, he only that de- 

Merchants. livered them ſhall have this action. 

28. One merchant may have it againſt another merchant, where 

they occupy their merchandizes, and trade together, F. N. B. 
117. Co. Inſt. 1 part 272. Alto one that is a lunatick, when he 
ſhall come to be of ſound memory again, may have this writ. 
Dyer 25. New W. B. 267. 

_— 3. If one receive money of another to my uſe, or to pay over to 

my uſe, me, and he do nor pay it to me, I may have this action againſt bim, 
and ſo may he that delivered the money to him, Dyer 22, 57- 

For the 18 Ed 4. 23. Or an action of debt. Godb. 210. 

king againſt 4. It lies for the King againſt his debtor, or his executors, or 

a cebtor. tertenan's, Dyer 25. And if any takes the goods of the King's 
debtor, which dies, the King ſhall have an account againſt hin. 

Sheriff or Co. 21, 93. : | | 

general te- 5. A theriff accountable to the King, may have an account againſt 

ceiver. his deputy ſheriff, and one that is general receiver io J. S. over all 
England, that makes J. L. his deputy receiver in one county, the 
deputy is to account to the general receiver, for what the general 
receiver doth account. Rolls Abr. 118. F. G. 

6. A- 


a _—_ xx cx TY — pr 


| this action, or in detinue at my choice. Fitz. Detinue 53. 


Caſes in Account. 


6. A recuſant may not have this action for any thing that is ſeized Recuſant. 
in the King's hands. Stat. 3 Jac. cap. 5, 
7. If a ſtranger takes the profits of my wife's land during our por the 
marriage, and I die, my executor, and not my wife, mall have this profits of 2 
ee woiſee land. 


action for the profits. F. N. B. 119. 


8. The ward may have this writ againſt his guardian in ſocage, The beit 


Lit. 124. E. V. B. The executor or adminiſtrator of the heir in war. 
upon accounts to be made to the teſtator. Stat. 13 E. 1, cap. 23. 
Dyer 23. Kelw, 131. The ſucceeding againſt the preceding church- 
wardens. 8 E. 4. 6. Bro. Account 91. But the pariſhioners ean- 


not bring it againſtthe church-wardens, 


9. But ſome hold, that the heir in ward to the guardian in ſocage, 
may not ſue the guardian till he be twenty · one years old. 

Cre. 1. fol. 131. Dyer 137, 18 E. 3. 55. 29 E. 3. 5. Dad. 
ts Stud. 14. Old. N. B. 91. Gliſten and Gulfton, 2. But this ii not 
law. "Coke Inſtit. + wir 91.16 ir end. 

10. This writ-will lie for executors. or adminiſtrators, and ex- For and 
ecutors of executors, Weſt. 2. cap. 23. 25 E. 3 cap. 5. 31 E. F. again ex- 
cap. 11. And now the act of the amendment of the law, in the 4th ©<vt9rs- 
and 5th of Queen Arne, it will be againſt executors. te 

11. If one deliver goods to deliver to me an infant, at my full Infant, 
age, in this caſe when I am of age, I may recover them of him in 

12. A legacy was given to a feme covert, the huſband and A legacy. 
wife gave one a letter of attorney to receive it of the executor, 
who did receive it to the uſe of the wife ; ſhe and her huſband died, 
and the adminiſtrators of the huſband broughr * an account, ant ir (P *65) 
was held it might well lie, and ſo would it have been, if he alone 5 
had made the letter of attorney. Goldſb, 158. e 


f 


13. If the mortgagee, after the payment of: the money by the Mertgage 
mortgager, deliver Him the money again, the mortgagee may reco- money. 
ver it by this action, adjudged Mich. 4 Elis. 
14. If two be adjudged to account, and a Ca. & exfa. iſſue, Two ad- 
and one appears, and the other be outlawed, he that appears ſhall judged to 
account alone, for that the plaintiff's proceſs is determined againſt account, 
the other. And fo if one die, the other ſhall account alone 3 and 295 dhe 
if one be adjudged to account, and will not, he ſhall be committed her out- 
to the Fleet. 1 Brownl. 25. | law'd joint 

15. When there are two jvint-tenants of u waod, and one ſells tenants. 
all, and takes all the money, the other might not have this action 
againſt him at common law ; but now, by the ſtature of the 4 and 5 
of Queen Arne '&s otherwiſe. | 

16. Mone joiar-tenant, or tenant in common, makes his compa- Joint-te- 
nion his bailiff of his part, he may have this action againſt him ; nant, and 
and if one joint-tenant, or tenant of goods in common, deliver them tenant in 
wa ſtranger, he alone muſt have the action. Co,'11, 89. N w. 
Nat. Br. 118. | 1 0 
. | G 


4 Where 
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4. Where the defendant is io be c as bailiff, receiver, or guar- 
| dian, and the difference therein. | 


When. as: 1. And he that brings this action muſt take heed that he charge 
bailiff. the defendant in a proper manner, as the caſe is; as bailiff, receiv- 
er, or guardian. If he be bailiff, the writ muſt charge him ſo; if 
receiver, he muſt name him ſuch; and if both, the writ muſt 
charge him ſo, Where the things, of which a man doth receive 
the profits (whether it be land or goods) be. uncertain, as a .manor, 
hundred, or the like, that may be improved, there he ſhall be 
charged as bailiff; but where the things (be it profits of court, 
forfeitures, iſſues, fines, amerciaments) be certain, there he ſhall be 
charged as receiver. 9 E. 4. 40. 2 Bulſir. 277. . 
What is a 2. By bailiff we underſtand a ſervant that hath had the admi- 
qailiff, niſtration or charge of lands, goods, or chattels, to make the beſt 
benefit thereof for the owner; ſo an action will lie againſt a bailiff, 
not only for what he hath, but alſo for what he might have had and 
made by bis induſtry, his reaſonable charges allowed; and by 
this writ one may charge any one as receiver that hath received 
money, or other things for me, or to my uſe. C. Lit. 271. 2 Lem. 
245. t h el 
1 3. If one charges me as bailiff of his goods ad Merchandigandun, 
As bailiff. in this caſe I muſt anſwer for the increaſe, and ſhall be puniſhed 
for my negligence; but if he charge me as his receiver ad Compu- 
tandum, I ſhall not be anſwerable but far the bare money or thin 
which was delivered. Godb. 55. Co. Lit. 172. 3 Leon, 2 
31 1, 1 Gro. 82. | G 07 %% J 
4 A bailiff ſhall have allowances upon his account, for what he 
diſburſes for his maſter, belonging to his office, as to pay his quit- 
rent, or the like; or if he be robbed, or ſuffer loſs by other means, 
without any default in him, it ſhall be allowed him upon his ac- 
count; but if he pay his maſter's debts, or lay out any thing elſe 
not appertaining to his office, this will not be allowed him. 0. 
upon Litt. 172. 14 H. 7. 14. Plow, 14. 20 br 
rdian 5. If an heir ſues his guardian for the profits of his lands, taken 
tobe mar before he is fourteen years old, he muſt charge him as guardian; 
ed as bailiff. but if he ſue him for taking of che 98 after this age, there be 
muſt ſue him as bailiff; and if the heir Tues a ſtranger that doth 
intermeddle with his lands, be muſt charge him as guardian. 
New Nat. Br. 270. Dyer 137. Bro, —_ 30. | 
Againſt 6. An infant was admitted to ſue an acgount againſt his guardian 
guardian as in ſocage, for the profits received aſter zhe infant came to be four- 
bailiff, reen year old, and the. aQtion was brought againſt him as bailif. 
| Cro. 2. Fol. 219. Anonymus. 7 N 
FE I RT If I deliver another wares to ſel}, and he ſells them to diyen 
n perſons, and receives the money, here he is to be charged as bailif, 
uot as receiver. 4 H. 6. 27, Bro, Accompt 8, 53. - - 


81 


Ar. 118. 


Ciaſes in Account. 
8. If one becomes my bailiff of his own wrong, without my com- Bailiff of 


mandment, he is accountable to me, but I am not compellable to his own - 
make him any allowance for his expences about my buſineſs ; and wrons- 
if I aſſign to ſuch bailiff, of his own wrong, an auditor, he cannot 
make allowance of ſuch expences. 1 Leon, 229. Caſe 301, © A receiver. 

9. A receiver of money is not compellable to. make adventure, +: + / 
for fear of loſs; and therefore, if he makes oath. that be did not find en, 
any thing that he dared to buy, for fear of loſs, the plaintiff ſhall = 


be bound to receive his principal ſum ; for if he had loſs, the maſ- 


er is beund to ſuſtain it. 46 Ed. z. Bro, Account, 66. (p 66) 
10. If I deliver a tun of wine, or a laſt of herrings to ſell, and g 
the bailiff ſells them, I ſhall not have an action of account againſt _ 


him for the money, as receiver, for as ſuch he would have no allow- 
ance of coſts for his labour, but I may have account againſt him as 
bailif, 43 E. 3. 21. 46 E. 3. 9. 4 H. 6, 27. 1 Refs 


Nun 


11. And a bailiff ſhall have an allowance of caſual things of Bailiff. 
common courſe, paid or done by him without any command, as 
for relief, but not for other caſual payments, if he has not a ſpecial 
command. 41 E. 3. 33. eee "Me nx ut 


5. Of the proceedings in this aftion to the firſt judgment, and con; 
; og ee. 


1, The proceſs in an account-at common law was ſummons, fone, 
and diſtreſs, and upon a Nickill returned upon the ſummons, pone 
on diſtreſs, an outlawry laid, and the proceſs is to be returned from 
fifteen days to fifteen days; and in which action eſſoin lies, 15 Tac. 
in the common pleas, Brownlow, 1 Part, 24. and by the ſtatute of 
Marlbridge a Capias is given in account. ©" 

2. In an action upon account there are two judgments ; the firſt or the ff 
judgment is, that the defendant ſhall account; and becauſe he judgments. 
hath not accounted before, in this firſt judgment the plaintiff ſhall 
not recover coſts or damages, but a Capias ad Computandum only A capias 
ſhall iſſue ; and if a Non eff Inventus ſhall be returned thereupon, ad compu- 
then an exigent will lie; And when the defendant is by rigour of tandum to 
law impriſoned, yet the court, in favour of him, doth Ks 4 bail, © Ara — 
for he ſhall account before auditors, which the court ſhall appoint, T, appear 
and he ſhall appear from day to day before the auditors, until the before the 
account ſhall be determined; and before the auditors the plaintiff auditors. 
or defendant may join iſſue, or demur upon the plea pleaded be- 
fore the auditors. And if any of the parties ſhall make default, 
and ſhall not appear, then if after appearance the defendant ſhall - 
not plead, or if he ſhall join iſſue, or join in demurrer, the auditors Auditors to 
ſhall certify that to the court, and the court ſhall proceed to trial certify to 
of the iſſue, if the iſſue be joined, or by arguing the demurrer, as © 
the cauſe ſhall require: And if the plaintiff ſhall make default, or 

G 2 ſhall 
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ſhall not proſecute ; or if the defendant 'ſhall not anſwer, the coure 
Of verdict., nay commit him to the Fleet; and if verdict paſs for the plaintiff, 
©  cofts and damages ſhall be recovered, and wad perro ſhall recover 
huis goods or monies demanded, with his and damages, 'and 
OO Piers Facias, Elegit, or Capias ad Satisfaciendum ſhall be awarded; 
AG. and if a Non eff Inventus be returned, then an outlawry after judg- 
endum, ment, or an action of debt. 15 Fac. in Co. B. See Brownlow, 1 Part, 
24, 25. 2 Cro 234. 11. Co. Metcalf's caſe. | 
No abate, 3. After the firſt judgment, there can be no abatement for any 
ment. cauſe, but a diſcontinuance, or non-ſuit may be, | 
No vrit of 4. No writ of error can be had till the ſecond judgment is given. 
error. 11 Co. 40. Metcalf's caſe. Palmer 2. ED 
When 5. After a trial upon iſſue, Plege Computavit, the plaintiff moved 
judgment for a new trial; the court came into it, for that the firſt judgment 
to be final. could be no leſs than that he ſhould account. But Twiſden contra; 
for here he hath owned he was to account, and the judgment now 
ſhall be final. 3 Keb. 805. | | | 
When a 6. Mich. 29. 30 Eliz. C. B. It was agreed by the whole court, 
Capias ad and affirmed by the prothonotaries, that if in an action the defend- 
computau- ant be adjudged to account, and be taken by a Capias ad Computan- 
Ae ag dum, and ſet to mainprize, pending the account before the auditors, 
illue. and doth not keep his day before them, that a Capias ad Computan- 
dum de now ſhall iſſue forth againſt him, 1 Leon. Fol. 87. caſe 
109, | 
8 75 : The defendant, as receiver, cannof wage his law where he is 
of ee charged to have received monies by the hands of another; other- 
wiſe, where he received it, of plaintiff or his wife. 1 Cro, 919. 
oodrick's caſe, | | | | 
How to de- 8. The ſubſtance of a declaration in account againſt receiver is, 
clare. that the defendant be properly charged. As to the time, it is not neceſ- 
- - fary, that the plaintiff ſhould be particular therein, nor as to the 
© quantum of the money, but it is neceſſary, that the plaintiff ſet forth 
by whoſe hands the defendant received it. 3 Keble 425. 
Of receiv... . And it may not here be improper to mention when it ſhall 
ing by an- be ſaid to be received by another's hands, LT 
others 10. If the defendant receives the money by the hands of the 
hands. plaintiff's wife, it is not by another's hand, but by che hands of him- 
inn 
s | 11, So a man may declare of a receipt by the hands of the de- 
| fendant. 15 E. 4. 16. 
Monies re- 12. If an executor brings an action of account for the monies re- 
ceived by ceived from the teſlator, he muſt declare of monies received by - 
= — the hands of the teſtator. 43 E 3. 33. 
By the 13. He may declare of a receipt by the hands of two ſtran 
hands of - 4 5 E. 3, 33. but he can't declare of monies received by the hands 
0 


plaintiff the plaintiff and a (ſtranger ; for this requires two iſſues. 43 E. 
and a ſtran- 3. 33. 


ger. 


14. But 


e 
A» 
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14. But this I apprehend muſt be meant, that you can't join g, .. 
ew one entire count, but ſure you may put them in — — 
claration by ſeveral counts. | where 

15. Declaration by church-wardens againſt their predeceſſors, wrong. 
and charged them with bona Ecckfie ; and held ill; whereas it 
_— have been bona Parochianorum. 2 Keb. 675. 1 Ven, 8. 

1 Mad. 65. | 

Caſes concerning the proceſs. 1 Rol. Ar. 117. Pl. 1. 4. 118 
PI. 1. 52. H. 3. cap. 17. 2 Inſ. 135, 136. G. Lit. 89. F. N. B. 

118. Br. Account 86. Fitz. Ascount 120. Vide Kekw, 131. 
Fitz, Ar. 151. Stat. of Weſtm. 2. cap. 23. 2 Inſ. 404. O. Ent. 
47. N. 3. Raft. Ent. 21. Stat. of We 1. cap. 47. 2 Inf. 
259, 260. O. Lit. 90. 

2 Inſ. 380. Vein. cap. 11. F. N. B. 114 C. 119. F. 
Vide Reg. 138. 3 G. 12. S. N Vide Godb. 24. 52H. 3. cap. 23. 
2 Inf. 144. C. lit. 89. F. N. B. 117 H. Reg. 136,137. 13 Ed. 
3. cap. 11. 2 Inf. 379, 380. Reg. 138. 

Caſes concerning the proceedings after judgment to account. 
Fitz. Accompt 65. Br. Exigent 21. 1 Rol. Ar. 131. Pl. 4. Os. 
Eliz. 19. 1 Rol. Rep. 84. Br. Account 27, 37, 63. O. Elis. 
636. S. P. Br. Accounts 33, 40. 1 Brownl. 25. Hill. 43. 


6 What is or is not a good bar to the action. 


1 Some pleas are in bar of the account, and ſome in diſcharge Ne unques 
before auditors; and ſome pleas will be allowed before auditors, receiver. 
that will not be allowed in bar of the account. As to the ac- 
count, the defendant may plead Ne ungues ſon receiver ou bailiff pur 
account render, or that he was ſued for the ſame cauſe, and ad- 
judged to account; and error brought upon the firſt judgment in 


another court where it is depending, and the like. Dyer 21. Co. 11, 8 


, 
E. 4. 50. And as to his diſcharge before auditors, he ma Lend 
end (if whe tees receiver) he —— 2 robbed, or that he hk "290d 

fully accounted with the plaintiff himſelf, or the like. Co. 4, 84. 
5 E. 4. 5. And if a new action of debt be brought for the ar- 
rearages found againfl the bailiff or the receiver, (as it may) the 
defendant may plead Ni/ debet, or wage his law. G. 6. 53. Stat. 
5 H. 4. 8. Nn debet. 
2. If a defendant be charged as receiver by indenture, he ſha]l That be 
not be admitted to plead he never 382 5 —_ 26. 2 2 

It is a lea in account, that he was robbed of theſe goods, , 
a of oe ef ll own. Me. caſe 650, Payment of part to the 20 . 
plaintiff, and of part to B. by his commandment are good pleas | 
before the auditors, without any deed. Jenk. cent. 2 Caſes 25; 

7 4. Writ 
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Writof pri- 4. Writ of privilege may be pleaded, and ſhall- be allowed 


vilege 
brought, 


after the judgment quod Computet, Weſtern againſt Weilds. 
2 Leonard 68. Quære, whether this is law? For the party hath 


been guilty of a laches, in not taking advantage before. the judg- 

ment: and as this plea can't be pleaded after imparlance, it ſeems 

to me, this writ ought not to be allowed after judgment. 
5. Not having pleaded it in bar, he hath loſt the benefit of ſuch 


diſcharge. ' 2 Go. 234. Bro. and Roll. Tit. Account. 


And for that T apprehend it would take up too much room. in 
this treatiſe of account, to particularize every plea that hath been 
held good or inſufficient in bar of the account, I ſhall here inſert 
only a few caſes, and refer you to the books for the reſt. 

6. That he never was bailiff is the general bar. 21 Ed, 3. 60. 
7. It is a good bar, by claiming a legal property in the things to 
be accounted for ; as to ſay, that the plaintiff demiſed the tenements 
for life. 29 E. 3. 47. 12 H 4. 182. FE Ys 

8. So that the plaintiff gave him the money. 30 of H. 6. 

9: And what will be a good bar in account, muſt ſhow, that the 

endant was never accountable, and therefore a retainer to pay 


de 
(P *68) hi, own debt, by the conſent of *the plaintiff, is not a good bar. 


12 H. 4.18. 14 H. 4. 20. 5. but is a good diſcharge before 
auditors, for that he gave the plaintiff twenty pieces of cloth in ſa- 
tisſaction, is not a good bar. 30 E. 3. 4. 5. 1 RolPs Abr. 123. 
N. 3. 20 H. G, 5 5. 6. | | 

10. It is a good plea, that they had ſubmitted to an award, for 
that is as ſtrong as a releaſe. Cro. Car. 116. Hetley 114. 

As to the reſt, ſee 49 E. 3. 7. 2 Leon. 194, 195. Godb. 55, 
56, 57. 14 H. 4. 31. 7 H. 14,6. 12 H. 4. 18. 14 fl. 4. 
20, 5. 12 H. 4. 18. 19H. 6. 5, 5. Bul. 277. 1 Mod. 65. 
2 Keble 675, 704. 1 Ventris 88. 1 Roll's 393. Stiles 410. 1 


Keb. 491. Br. Accompt. 47, 69. 30 H. 6. 5, 5. 29 E. 3. 20. 


9 E. 4. 16, b. 2 R. 2. Accompt 45. 5 H. 5. 5. 3 E. 31, 6. 
29 E. 3.28. 26 E. 3.76. 30 E. 3. 1, b. 1 Saund, 50. Latch 
59. Raym. 57. 19 K. 2. Account 50. 21 Ed. 6. 16 Ed. z. 
Account 52. 21 H 2. 34. 22 H. 6.55, J. 14 F. 3. 72. 1 
Brownlow 24. 1 Koll's Abr. 122. 9 Ed. 4, 46. Go. Car. 116. 
Telv. 202. 30 Ed. 3. 4, b. V | 


7. Of the auditors, their power and duty. 


Dine 1. The auditors are perſons either choſen and aſſigned by the 
betweenau- party, or otherwiſe appointed by the court, to audit the accounts 
ditors ap- between party and party: And there is a great deal e difference 


ny nog Bd between the two auditors, (Ex. gr.) As to thoſe aſſigned by the 
and thoſe 
rlected by 
the party, 
That one 


party, the ſtature of Weftmin/ter 2. cap. 11. concerning ſervants, 
bailiffs, &c. enacted, That where maſters of ſervants aſſign audi- 
tors to take the account, and upon ſuch account the ſervants are 


found 


= * * # * 
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found in arrearages, allowing what ought to be allowed, their body only cannot 
ſhall be arreſted, and by - teſtimony of the auditors of the ſame be aſſigned. 
account, be ſent or delivered to the next gaol, K. 
2. This is quaſs a commiſſion to ſuch perſons to audit, c. 80 
that one only cannot be aſſigned. 2 Inf. 380. By this act, the 
auditors are judges of the record. bid. The maſter may be found 
in arrear, but he can't be impriſoned by the auditors. 2 Inft. 280. | 
3. And in the account, the auditors muſt allow the bailiff any para 
reaſonable allowances and expences ; and if the auditors refuſe ſo 
to do, or charge him with more than he hath received, his next 
friend may have a writ out of Chancery, called Ex parte talis, 
which is directed to the Sheriff, to bring his body into the Exche · 
quer, before the Barons there, with four mainpernors, to account 
before them at a certain day; but this extends not to - auditors 
aſſigned by the court. 2 nfl. 381. | | 
4. Where a man is adjudged to account, the court aſſigns the | _ 10 
auditors. Fitz. Accompt 73. When auditors are aſſigned, and a — by 
day given to the defendant to account before them, if the defen - whom. 
dant would have that day enlarged, the auditors muſt do it, becauſe Sti. 105. 
it is within their authority. Williams and Lee, 1 Mod. 42. Raft. 1 Mod. 42. 
15, 6. 16, a. But if the auditors can't compleat the account by 
the day appointed, they muſt apply to the court to have their-time 
enlarged. Raſt, 14. And if any of the parties make default, it 
muſt be certified to the court. 1 Brouml. 25, | 
5. HI make J. S. my auditor, generally, to take accounts of all 
my bailiffs and receivers, yet be is not a ſufficient auditor without 
a patent; but if a bailiff or receiver be accountable to me, I may 
appoint'one to be my auditor, to take the account of him, Pro hac 
vice, by Word, Leon. 1. Caſe 301. But if he afterwards takes 
an account of any, by force or colour of the ſaid warrant, without 
my commandment, he is not a ſufficient auditor ro ſuch intent, 
either to take the account, or to aſſeſs the arrearages, if the accoun- 
tant be found in arrear, or to make allowance, if he be found in 
ſurpluſage. Leon. 1 part, caſe 301. 


Caſes concerning the allowance of ſurpluſage. 

3 Keb. 362. Mich. 12. Jac. 1. Rolls Rep. 87. Palm. 512, 
Br. Accompt G2. 1 Leon. 219. 2 Bulſt. 277, 278. S. C. 1 Ro, © 
Ar. 599. N. 11. S. C. 


8. What is or is not a good diſcharge before auditors, 


— 


1. A plea before auditors muſt not be repugnant to his firſt plea ; That it 
as where there is a plea, that the defendant never was receiver, it muſt got, 
is an ill plea before auditors to plead, That Francis T. the ſon and 
heir of the plaintiff, was bound to him in 400), that Vavaſor (by 

* whoſe 


Readings and Obſervations on 


P 69) wbofe hands the defendant is charged to have received *120l. tothe 
-* ufe of the plaintiff) paid him in diſcharge of thoſe bonds, and that 
he delivered the bonds to the uſe of the plaintiff, becauſe he hath 
denied that he received the monies, to render an account; and this 
is conttary to the verdict. 1. Cro. 836. | 
2. The defendant pleads, that before the account, the plaintiff, 
of his own wrong, impriſoned the defendant, and aſſigned auditors 
eds of to him, being in priſon ; and ſo the account was made by dureſs of 
impriſon. imprifonment, and held à good plea, Leon. 1. caſe 17. 
ment, 3. Payment by the appointment of the plaintiff is no good plea 
fore auditors, where the iſſue is ne unques receiver. Hutton 133. 
Ancient demeſne is a plea in it. Co. 5. 105. 1 
What is a 4. What is a good diſcharge before auditors need not be 
good diſ- ſtrict as a plea in bar, for it need be no more than what will ſhow, 
per gg os that though the plaintiff was once accountable, yer that he ought 
aa a | 
That he 5. It is a good diſcharge before auditors; that he was robbed, 
was robbed, without defaultor negligence. Co, Litt. 89. 2 Mod. 100. Mo. 46. 
4 0. 84. 
That the 6. lt is a good diſcharge to ſay, that the defendant gave a bond, 
_ defendant or entered into a ſtatute to the plaintiff, for ſo much, which was 
bond. the money received z and that he gave him ſo much in ſatisfaRion 
: of the profits. 30 Ed. 3:4. 1 Noll Abr. Title Account 125. 
Pl. it. 123. Pl. 4. | | | | 
What 2 7. It is not a good diſcharge for a factor to ſay, that the goods 
good dif. Were bona peritura, and therefore that he ſold them upon eredit. 
charge for a otherwiſe they would have been ſpoiled. 1 Bulftr. 101. Fora 
factor. factor can't ſell upon credit, without a ſpecial commiſſion to to do. 
8. An action of account againſt Cheeke; who held ſtakes upon a 
What held a wager ; there was a judgment, quo Computet, and he pleads in diſ- 
good iſſue. charge before auditors, that he delivered the money to the other 
that won the wager. The plaintiff replies, that there was foul play, 
and not according to the articles ; held, that the iſſue was well 
joined. Bainton and Cheeke, Sti. 353. Tho' the plea before the 


' auditors was clearly an ill plea. 
Whatis not 


3 A plea before the auditors, that he received the money to 
8 be. deliver over to another, and that he did ſo, was held to be an ill 


fore audi- Plea before auditors, though it had been a good bar of the account. 
tots. Kirk and Lucas. Sti. 430. But if it had been pleaded in bar, it 
. muſt have been pleaded without a traverſe j or if any traverſe had 
been taken, it muſt have been without that, that he was his receiver 
in any other manner; for a traverſe without that, that he received 


jt to make an account any otherwiſe than in this manner, was held 


ill. 2 Brownl. 308. Rutlage againſt Clark. | 

10. The auditors are made the Judges of the account, and tis 
in their breaſt to give time to the parties. Sti. 464. Le Gay. 
- 11. Where two perſons are adjudged jointly to account, if one 
N Gilcharges 


- Caſes in Account. 


diſcharges himſelf upon the account, it ſhall be a 'diſcharge to the 
other; and if he be charged by the account, it ſhall be a charge 
upon the other. 1 RolPs Ab. 17 3; Pl. 3; 7 

12. J ſhall obferve the ſame method as to the diſcharge before 
auditors, as I did in pleas in bar; and therefore, what ſhall be a 
good diſcharge, and what not. 

See Palm. 512. 1 Leon. 219. 1 Noll. Ar. 2. Pl. 5. 2. Rol. Other cafes 
Ar. 567. PI. 2. Br. Account 10. S. C. 9 E. 4. 406. Br. Accounts concerning 
55. KC. - Fits. 11. 8. C Co. Lin. 89. 2 Mod. 100. 5. P. Cy, eng 
Lin. 89. S. P. Moor 46. 2. S. P. per pl. 4 Co. 84. 2 Keb. re 
761. 1 Noll Abr. 2. Pl. 4 46 E. 3. Accompt 40. 2 Mod. 101. 

1 Bulſ. 104. Mich. ꝙ Car. B. R. Intratur Mich. 8. Rot. 186. 


= E. 3. Account 33 Curia 1 Leon. 219. S. P. 41 E. 3. 9. 6. 1. 


Brotunl. 25. Fitz, Account 23. S. C. Br. 10. S. C. Br. Account 66. 1 
Rol. Abr. 123. Pl. 3. S. C. 30 E. 3. 4.6. 23. 2 Rich. 2. Account 45. 
2 Leon. 196. Godb, 58. Dyer 21. S. P. 6 Rich. 2. Account 47, 1 
Rol. Abr. 124. Pl. 4. Br. Account 66. S. C. Hut. 133. Stil. 
410. S. P. 430. S. P. 3 Eliz. 196. b. 43. Stil. 358. Trin, 
39 Eliz. B. R. Br. Account 79. 41 E. z. 4. 2 Mod. 100. Latch 
59. Telv. 202. 1 Bulf. 103, 104. Paſch. 40. Elix. Co. Elis. 
830. Trin. 4. Car. Cro. Car. 116. Het. 114. S. C. 115. 
Richardſon. Raymond 57. Mich. 14 Car. 2. 1 Keb, 354. 395. 
S. C. Trin. 28 Car. 2. 2 Mod. 100. 1 Bulſ. 102. FS. P. 
Lulſ. 11. | 

Ow. 28. S. P. Coo. Fac. 178. S. P. 2 Leon. 46. S. P. Br. 
Account 26. S. C. Fitz. Account 27. S. C. Br. 26. §. C. 42 k. 
3.6. 25. 42 E. 3. 24. Fits. Account 21. S. C. Br. 31. 12 H. 
4.18. 13 Rich. 2. Account 51, Br. Account 1 3. S. P. 6 Rich. 
2. 47. 

1 Brownl. 25. S. P. 41 Edw. 3. 3. 1 Hd. 159. 1 Keb. 577. 
Fitz. Account 23. S. C. Fr. 10. S. C. Moor 188. Pl. 335. 2 
Leon. 76. 41 Edu. 3. 13. | 

*Laſtly, of the ſecond judgment, and the other proceedings (P 50) 
therein, that the parties may have juſtice according to the wiſdom 
of the laws of England. | Of the ſe- 

1. The ſecond judgment is to charge the defendant to pay to the 


Ao \ a e cond judg- 
plaintiff what the auditors have adjudged is due upon the account. 


ment, to 
do it is ſaid in the 19th of H. 6. Pl. pay themo- 


2. In account, the ſecond judgment only is reverſed, and a Capias ne). 
ad Computandum ſhall iſſue againſt the defendant, to bring him to 10 g 
account upon the firſt judgment. Hill. 43 Eliz. Cro. Elia. 806. verſed by 

3. If a man be found in arrearages upon his account, and the error, 
party plaintiff do arreſt him in for thoſe arrearages, then he To detain 
may ſue a writ in Chancery, directed unto the Sheriff, rehearſing — =o 
'he whole matter, commanding the Sheriff to derain and keep bim dune quest. 
in priſon until he hath ſatizfed and paid ſuch arrears; this muſt be 


e. 
underſtood of an account of debt. And though a man brings an = 
| | action 


Readings and Obſervations on 
action of debt for the arrears of the account before auditors, and 
hath the party arreſted, yet he hath liberty to anſwer thereto. 19 


H. 6. 4. F. New Natura Brev. 250. LIES 
If be pleads 4. If the defendant pleads in bar, and it is found againſt him, 


againſt him, he ſhall be awarded to the Fleet Iaſlanter. 39 E. 3. 35. But if 


ScireFacias« the plaintiff there leaves him without accounting, he may have a 
er Seire Facias againſt the plaintiff; and if the plaintiff does not come 
Judgment at the day, the defendant ſhall be diſmifſed, and thereby the plain- 
accordingto tiff hath both the advantage of the judgment, and by Ayn/ham of 
the ac= the writ alſo. 18 E 2. Br. Account 123. 1 f. 71. But if he will 
count. not account, the plaintiff may pray judgment according to the 
account. 14 E. 3. B. Account 109. | | 


Plea, never 5. V. ſued W. in account as his bailiff, to his damage of one 


was bailiff. hundred pounds; the defendant pleaded he never was his bailiff; 
Judgment, jt was found againſt him, and judgment given, that he ſhould render 
an account, and at the day the defendant made default; then the 
judgment was Ideo confideratum eſi per Curiam quod querens recuperet 
verſus predictum defendentem 401. 1 08. upon this a writ of error was 
brought by the defendant, for that the court had given judgment 
of the value without enquiring of the value ; and two Juſtices held, 
that the judgment muſt be given of what the plaintiff had counted. 


1 P. 19 Fac. Winch 5. 


_— —— be ſubje& to two actions of account conditionally. Hob. 36. 


Money de- 7. A. gave 100l. for the relief of A. and C. dum ſola fuit, and 
livered to delivered the ſame to J. V. who was ſervant to one Mountford, to 
| the ſervants deliver to R. the plaintiff, for the relief of the ſaid B. and C. and 
eee {be in account before auditors ſhewed, that he had ſpent the ſaid 
100), for the maintenance and relief of the ſaid A. and C. and it was 


laintiff. 

9 found againſt him, and the plaintiff had judgment, notwithſtanding 
theſe following exceptions. Cxo. 1 Fo. 82, Robſert and Andrews 

Charged ox ux. Y al Lut. 47. the ſame caſe. 

receiver, Firſt, That he was charged to be receiver to account, whereas he 

Baileecould received it for their relief. 

have no Second. That he was not accountable, unleſs he had not expended 

other writ, it in their maintenance, therefore that the plaintiff ſhould 


have declared ſpecially, but held good ; for they to whoſe 
uſe the bailment was made, could have no other writ. 
1 Co. 83. | 

Received by Third, That he is ſuppoſed to have received it by the bands of 


_—_— Waſe ; whereas the jury found that Waſe was only ſervant 
who wth to one Mountford, but anſwered, that where the ſervant 
only a ſer- doth contract, that ſhall be ſaid to be the contract of the 
vant to M. . maſter ; but where the ſervant, as in this caſe, conveys 
— only a poſſeſſion, and it could not be for his maſter's bene- 

| ow the a fit or injury, there he ſhall not be in any wiſe conſidered 
particular as a ſervant to Mountford, | 


po rpoſe, | | Faurth, 


6. If money be delivered by A. to B. to be delivered to C. B. will 


SST SSD eros 
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Fourth, That he is ſaid to be accountable on requeſt, and agreed, No requeſt. 
T no requeſt was mentioned at the time of the delivery of the - 
money. Requeſt is implied by law. 
Fifth, The writ of account brought in M „and the Capias That the 
ad Computandum was awarded in zj—— held, ON was 
that it was aided by the ſtatute. Nang mY % * 
Sixth, That the verdict did not ſay that he had not expended the place. 
100. or any part thereof, but good notwithſtanding, as Thathe had 
it is collateral to the iſſue ; otherwiſe not, as in waſte for not ſaid, 
twenty oaks, there the defendant muſt have ſaid, that he did nne de- 
not cut down twenty oaks, or any of them, but in *debt upon not —_ 
a bond, that he-ſhall not do waſte; and breach aſſigned, ded any 
that he cut down 2 oaks; it is enough to plead, that part thereof 
he did not cut the ſaid twenty oaks without ſaying, (P 71) 
or any of them, 
Seventh, It does not appear that there is any original ; held well No ors; 
enough ; for the plaintiff in error having not aſligned the nal. 
want of an original, and the defendant having pleaded in 
Nullo eft Erratum, the defendant cannot after alledge dimi- 
nution ; and this error being aſſigned dehors the record, 
a the court may write to the common Bench to certify it. — 
Eighth, That the plaintiff had judgment to recover damages nc 
coſts, whereas it is a poſitive law he ſhall have none in a 
writ of account, but anſwered that he has them not ratione 
detentionis Computi, but ratione interplacitationis Computi, 
and a writ of account is one of the writs mentioned in 
Magna Charta, wherein damages are appointed. 
8. It is ſaid, that damages are net recoverable in account againſt 
a bailiff or receiver, but that muſt be underſtood only pro detentionis 
Computi, Tenkins cent. Caſes 23. yet ſee 3 Leon, caſe 99. and in e 
book of Entries 17. where damages were given. 2 H. 7. 13. 10 —. ** 
H. 6. 18. 21 H. 6. 2. Fitz. Account 4. But in Mich. 29 Elia. where not. 
J. R. it was held, that the plaintiff ſhould not recover damages ex- 
preſly, but that the court ſhould give guoddam incrementum to the 
amount of the arrearages. 3 Leon. caſe 238. Stat. 13 Elis. cap. 
4. 39 Elis. cap. 7. Moore, caſe 847. Co. 1 Fo. 821. Robert 
and Andrews, it was held, that damages ſhall be given in account 
ratione interplacitationis computi, but for the pleading, proceeding. 
and judgment in this action, ſee much more in Rol's Abridgment, 
Account 123, L, M, N, O. | 
9. A judgment in account, as receiver, is no bar to an action of 
account as bailiff. 2 Lev. 127. But a bailiff cannot be charged as 
receiver, nor a receiver as bailiff, becauſe that he might be twice 
charged. 1 Rolls Abr. 118. H. Pl. 1. 3. Of the ſe. 
10. The execution in this action againſt a bailiff is by Levari veral exe 
Facias, or Fieri Facias, within the year; after a Scire Facias, alſo 00m" 
Capias ad ſatisfaciendum and Elegit ; and if he be in arrear he may 
be committed by the auditors. Co. 3. 12. 33 II. 6. 49. Weſtm. 


2. Cap, 
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2. cap. 18, 11. 45. Co. 8. 119. And ſo it is againſt a receiver, 
and the ſame execution 1s "_ the guardian in ſocage, but the 
accountant to the king is to be impriſoned, and all his goods and 
lands to be in execution. Coke 3. 12. Dyer 234. See more in 
Moore, Caſes 1188. Crook. 1, 2, 3. Godb. 43. Dyer 202. Owen 
20, Winch 5. Dyer. 265. Brownlow 1. 25. Bulſirode 1. 103, 
2.256, Dyer 25, 151, 196. The ſtatute of Marlebridge, cap. 23, 
52 H. 3. Weſtm. 2. cap. 11. 13 E. 1. | 


Account 11. Account was brought by huſband and wife, executrix of 
2 J. S. to render an account as bailiff to J. S. ex quacungue cauſa & 


wife. And contractu ad utilitatem of J. S. and one V. P. de quibuſdam Mer- 
of the judg- chandigis of the ſaid F. S. of the third part of 38 tuns of wine, 
ment. which the defendant and J. S. occupied to their common profits, 
and were committed to the defendant's hands by aſſent of J. 5. 
and V. P. for their common profits, the defendant pleaded ne wngues 
receiver, and it was found againſt him, and moved in arreſt of 
judgment, that he was charged as general bailiff ; whereas it is ap- 
proved he was bailiff ex quacunque cauſa ; they demanded a third 
part of the goods; or an account of them, and the other ought to 
have been joined in the account, but the court was againſt the de- 
fendant in both points; and it was held. 1. That he might de- 
mand an account of the third part. 2. That he might have the 
account alone, without joining his companion with him. 3. That 
being brought by the huſband and wife as executrix, was well 
brought. Crook 2. Fo. 410. Dr. Hackwell, and Eftman's Caſe, 
T Roll. Rep. 421. 1 | 
Account by 12. In Wells and Some's Caſe, M. 7 Car. B. R. Account was 
adminiſtra- brought by an adminiftrator durante minori Atate of the defendant, as 
— durante bail iff of a manor, found for the plaintiff ; and it was not ſhewed that 
. the infant was within the age of ſeventeen, yet it was held good, 
and ſaid, it ſhall be intended, unleſs it be ſhewed he was above 
ſeventeen years. 3 Crook. Fo. 240. ; | 
13. An action brought upon account for ſeveral ſums, the de- 
fendant- pleads, that as to all except ten pounds ne ungques receiver, 
upon which iſſue was joined, and the plaintiff had a verdict; held 
in arreſt of judgment, to be an immaterial iſſue ; and wenire de 
novo was awarded. Pendarvis againſt Dawks. Sti. 105. 
Azainſt 14. Account againſt adminiſtratrix ; judgment quad computet ; 
2dminiſtra- ſhe dies; huſband brought a writ of error; held that it would 
_ not lie, becauſe the plaintiff would then be without remedy ; /cir: 
 facias lies againſt the executor, and he ſhall account, Sli. 290. 
(P *72) *15 The defendant was adjudged to account, and a capias iſſued 
againſt him ad coniputandum ; he appeared before auditors at a day 
certain, and entered into account, and the auditors aſſigned them 
to appear at another day; at which day the plaintiff did not = 
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ceed ; and it was held there could not be a nonſuit in this caſe, for 

it is after judgment, but a diſcontinuance only ſhall be entered ; 

and if the plaintiff will after proceed, he may have a ſcire ſaciat here no 
upon this record ad computandum. Crook. 1 Part Fo. 19. Am- nonſuit. 
mus, | | 


—  — ———— 
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FAOUR T againſt a receiver by other hands. Win. Entr. 


f 1. 6. | 
The like Ro, Entr. 12 2. by the hands of the plaintiff and another. 
d Br. R. 2. Br. Red. 7. 8. 1 Bro. 116. | 
* Againſt a bailiff and receiver of lands and tenements, rents and 
" pow of all the eſtate of the plaintiff, both real and perſonal. Re, 


. ELSE 
' By the royal African company againſt -one as bailiff and receiy- 
er to their company in London, B. 2. R. f. 1. | 

Againſt a bailiff and receiver. Tho. 96. Cl. Aﬀ. 51. 53. 
54. Read's Dec. 4. | 

Againſt a bailiff only to render an actount, Tho. ibid. Ro. 
Entr, 4. Rob. 23. | 5 

Upon an infimul computaſſet. Ro. Ent. 5. 120, 121. with 
ſatisfaction of part. Ibid. 

The like for part, and a mutuatus ſor reſidue. Idem. 122. 

By a ſurviving adminiſtrator (with the will annexed) againſt a 
bailiff of goods, and receiver of foreign money, Vid. Entr. 75. 
Rob. Ent, 121. 

Againſt four defendants, where two are outlawed, Ro. Entr. 5. 

Againſt a bailiff, as well for the profits ariſing from the office of 
conſtable of a caſtle, as for the cuſtody of all foreſters, parkers, 
warreners, and of other places belonging to the fame office, by the 
hands of another to merchandize and make profit thereof for the 
plaintiff, Br. R. 3. 1 Bro. 118. | 

By a huſband and wife againſt a bailiff of the meſſuage and 
lands, and receiver to his wife when ſole. Br, R. 6. Idem 9g. 

For an infant by his next friend againſt a bailiff. 1 Bro. 114, 
18, ha | 


Againft a receiver of money received to be paid to ſervants for 
their ſalaries. Bro. Red. 7. 


Againſt a receiver upon a writing, Ro. Fatr, 11 I To be laid 
out to the benefit of the plaintiff for rent arrear. Ro. Entr. 120. 


Againſt 
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Againſt a reeeiver of divers goods and chattels, equally to be di- 
vided between the plaintiff and defendant. » Bro. R. 6. 

By executor againſt a bailiff of goods. Vid. Entr. 76. The like 
againſt a bailiff, receiver, or factor beyond ſea, Ro. Entr. 4. The 
like againſt a bailiff having the care and adminiſtration of divers 
goods to merchandize. Ibid..123. 2 Bro. 38. Bro. R. 9. 11. 
Cl. Aff 59. Red. Dec. 3. c 

By a feme ſole, by her guardian againſt a receiver, for the 
profits of three parts of a ſhip, which belonged to the plaintiff and 
his brother deceaſed. Ro. Entr. 115. 

For money lent to render an account. Ro. Entr. 1 20. 

Account aginſt an attorney, Ibid, _ 

1 Receiver by bill for money received at one day. Ibid. Win. 

ntr. 1. 


Bar in Account. 


Againſt defendant, as receiver of tithes, by the hands of A R. 
knight, defendant pleads that he was not receiver, and the jury 
brought a ſpecial verdict, that R. was indebted to H. in 2001. and 
H. appointed D. a receiver, and requeſted D. to borrow 2001. for 
him of A. to pay H. and D. and R. became bound to J. for the ſaid 
200]. Afterwards D. appointed his wife to pay H. the ſaid 200l. 
ſo borrowed ; and if that be a receipt by the Ki of the defend- 
ant, the jury doubted ; adjudged for D. Win. f. 6. | 

That he never was receiver, and judgment againſt defendant by 
Nil dicit, that he ſhould account; Auditors were aſſigned by the 
court; divers iſſues upon that account, and demurrer to the demand, 


(P *7 3) and Mil dicit thereupon, and confeſſion to four others; and the 


jury find that the defendant had diſburſed 7581. which is 18]. 
more than the plaintiff demands by his account, and ſo the plaintiff 
had no cauſe of action; as in Ridaway's caſe. Win. Entr. f. 1. 
Cl. Aſſ. 79. Ro. Entr. 120. Han. 165. Pl. Gen. 212. 

Defendant own'd himſelf to be bailiff to the plaintiff, and had 
the care and management of the merchandizes in the declaration ; 
Judgment, that he ſhould account, and an account was made be- 
fore auditors, Cl. Aſſ. 58, 59, 60. 1 

That he rendered a full account before auditors, and a demur- 
rer thereto, Vid. 78. The like with replications and iſſues, 
thereon, Br. R. 5, 6. Cl. Af. 52, 56, 57, 115. Ro. Entr. 122, 
123. Pl. Gen. 213, 214. 1. Bro. 117. San. 105. Han. 105. 

That after an account made up, he paid ſuch a ſum, Han. 
204, 205. 

Confeſſed and avoided by rendering a final account. Han. 105. 

No ſuch account, Pl. Gen, 212. „ 
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That he was never bailiff. | Han. 83, 105. CL AC 83, 123, 
624. Pl. Gen. 112. Ro. Ent. 4. 1 Bro. 14. 116. Ro. Entr. 
4, 5, 115. Read. Decl. 2 3. 2 Bro. 38. Vid. 76. Bro, R. 9. 

That he did not account before the auditors, Han. 104. 

Defendant in account againſt receiver, after waging law, and an 
eſſoin thereupon, pleaded that he never was receiver per Patriam. 
2 Town. Judg. 17. Ro. Entr. 120. Win. Ent. 7. 

That the defendant was bailiff to the plaintiff, — which he re- 
ceived monies ; and traverſe, that he was receiver, to render an 
account. Replication, that the defendant was receiver prout, Ke. 
and iſſue thereupon. Br. R. z, 3. 

That the defendant was receiver to the lain at another time 
than in the declaration, and that for that time he accounted before 
auditors, and traverſe the time in the declaration. Replication by 
maintaining the declaration, and iſſue thereupon. Br. R. 5, 

Againſt a defendant, as receiver of a ſum of money on a certain 
day for the plaintiff, by the hands of H. Bar, proteſting he never 
was receiver, but was a common carrier, and received the money 


to be paid to J. to whom the defendant paid it, and an iſſue there - 


upon, Br. R. 8. 

The plaintiff in proteſting that he did not receive the money, 
for plea ſaid, that the defendant had not paid it, as alleged in his 
plea. Rejoinder, that he paid it, and iſfue thereupon. Cl. 
Afl. 55. 

Account for goods that they came to the hands of the defendant, 
who pleads, that no goods came to his hands. 1 San. 100. Re- 
plica tion, that a ſilver chalice came to his hands. | 

Defendant pleads, that he laid out the monies in reparations, 
and other neceſſary charges. 1 San. 45. 

That the defendant received the goods of the plaintiff to mer- 
chandize, and was robbed. Replication, that he was not robbed, 
Ro. Ent. 12 3. and iſſue. The like plea before auditors, of money 
received, to be carried from one place to another. Ro. Entr, 119. 

That the defendant received iool, to lay out in traffick, and 
made a juſt account in writing, by which the plaintiff. had gained 
261. per cent. which the defendant offered to bay. 4 1 is yet rea. 
dy, &e. Ro. Entr. 119. 5 

Of two ſums received at two certain n As. to the. money 
received the firſt day, the plaintiff and one M. were partners in 
merchandizing, and that he received the money to pay it to M. to 
whom he did pay it. The like plea to the ſecond — received. 
Replication, proteſting that the plaintiff and M. were not partners, 
for plea, that the defendant did not pay. Br. R. 8. Rejoinder 
and iſſue, that he did pay. 

To a count by a merchant againſt his factor, as bailiff of the 
goods, to- merchandize and make profit thereof ſor the plaintiff, 


Bar, by the cuſtom of merchant adventurers upon loſs of merchan- 


dizes 


1 T” 1 


- — cm 
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dizes, Replication, by a traverſe of the cuſtom. Rejoinder, and 
iſſue upon the traverſe. Br. R. 9, 10. 
Proteſt, &c. ſor plea, that as to part, that the plaintiff was in- 
debted to the defendant in 1201. and requeſted him to pay to ]. 
for the plaintiff 358l. and at that time the plaintiff delivered to the 
defendant part of the goods to ſell, and the money arifing therefrom 
to retain a part towards payment of the ſaid 4781. The defendant 
fold the goods for 3861 which he retained. And as to the reſidue, 
pleaded a foreign attachment. Br. R. 11. | 
That the plaintiff diſcharged the auditors from auditing the ac- 
count. Replication, that he did not diſcharge, and iſſue. Han. Ent. 
104. Pl. Gen. 213 
Bar by pleading inſaney in account. Replication, that he was 
at full age. Bro. Vad. 465. | 
Bar by the ſtatute of limitations. Replication, that the account 
concerned the trade of merchandize. Vid. 76. | 
The defendant prays an allowance of the payment of money and 
expences ; prays alſo an allowance of the ſurpluſage ; the plaintiff 
74 confeſſeth part of the allowance ; and as to the reſidue ſays, that the 


defendant did neither pay or deliver prout, &. And iſſue. joined 
| thereupon. 2 Bro. 40 


Pleas of diſcharge before auditors. 


As to 231 of 100]. that he paid the plaintiff, The like plea as 
to 17], thereof, and as to 63]. the reſidue, he paid A. by the plaintiff 
appointment. Replication, that he did not pay, and three ſeveral 
iſſues. Br. R. 4 11 

That he paid money for carry ing of cloth. An allowance there- 
of by the plaintiff. Bro. 10. | 

Upon a judgment, that the defendant ſhould account, Audi- 
tors aſſigned by the court, by the aſſent of the plaintiff, who appoint- 
ed a day. Bail for the defendant, who at the day delivered the 

account to the auditors, and prayed an allowance thereof, viz. for 
money, for meat, drink, waſhing and lodging, and other things ex- 
pended and paid for the plaintiff. Replication, that the defendant 
did not pay and ifſue. 1. Bro. 115. 

| Upon a judgment to account, auditors are aſſigned, who appoint 
a day. Bail for the defendant. Auditors reported to the court, 
that twas a difficult account. A day further is given to the audi- 
tors, they deliver their account into court, which follows in theſe 
words, &c. defendant prays an allowance of the money paid and 
expended. Replication as to part, the plaintiff's allowance; as to 
the reſt, non ſolvit. 2 Bro. 38. 

Account was made, and by the auditors delivered into court, 
Which follows in theſe words, &c, Defendant diſcharges 1 
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ſelf of the money received, and pleads a general releaſe in diſ- 
charge. Special demurrer thereto. 1 Bro, 117. 

Upon a judgment to account, defendant ſurrenders himſelf, and 
is committed to the marſhal. Auditors aſſigned, who appointed a 
day. Bail for the defendant. Audicors produced the account in 
court, the tenor whereof follows in theſe words, &c. Defendant 
pleads ſeveral payments, for which he prays an allowance. Re- 
plication as to all, that he did not pay, &c. and ſeveral iſſues, 
Ven Fa. awarded, Half to be Engliſhmen, and half foreigners. 
Ro. Entr. 116. oy | 

The Defendant acknowledges the action, and auditors are aſſigned, 
who deliver the account into court, by which the defendant char- 
ges himſelf with the money received for the ow ſold, and prays 
an allowance out of the money, part thereof the plaintiff allowed, 
and the other part diſallowed. An iflue thereupon ; and for the 
reſidue, the defendant pleaded the cuſtom of merchant adventurers 
upon loſs of merchandizes. Replication by proteſtation, &c. and 
traverſes the cuſtom ; Iſſue thereupon. Br. R. g. | 

Defendant, upon a judgment to account, is taken upon a Ca. Sa. 
and committed to the Fleet. Auditors aſſigned, who prefix a day. 
Bail for the defendant. Account was made in theſe words, &e. 
Defendant is convicted of 1001 Bar, that he paid 37]. thereof to 
the plaintiff, and 63]. reſidue paid to A. by plaintiff's appointment. 
ee that he did not pay it; and a Venire Facias awarded. 

r. R. 3, 4. | 

Defendane was convicted of 1o0l. received by the hands of G. 
100]. by T. and 20l. by j.—Bar, that he paid 7ol. to A. and T. 
and 50l. to P. by the appointment of the plaintiff, The like plea 
of 11], and 6l. paid. And as to the reſidue, that the plaintiff was 
indebted to J. in 100l. and J. alſo indebted to defendam ; and 
the plaintiff and defendant agreed, that the defendant ſhould retain 
100], which he retained by plaintiffs appointment. Replication, 
that he did not pay the ſaid ſeveral ſums; and as to the 100], did 
* retain it by plaintiff's appointment. Iflue thereupon. Ro. 

tr. 116. | 

And as to 5]. demanded by the defendant for labour, about 
the adminiſtration of the goods: The auditors are reſpited until 
iſſue ſhould be tried between the parties. Br. R. 10. 

That he fully accounted for part. Acknowledged the action 
for part, and denied that he was receiver as to the reſidue. Cl. Af. 
56. Judgment that the defendant ſhould account. idem 57. 

The ſtile of an account from a guardian of the profits of a meſ- 
ſuage. 1. Bro. 115. The like from a bailiff of goods received. 
2 Bro. 39. The like of a receiver for the time, that he was receii - 
er of the monies of the plaintiff. Ro. Entr. 116. 
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AU DITA QUERELA. 


(P*75)PL A s beforeour Sovereign Lord the King, at Weſtminfler, of 
Hillary Term, in the ſixth year of the Reign of our 
Lord, William the third, King of England, Roll 309. 


Writof England, UR Sovereign Lord the King hath ſent to his juſtices, 

—_— owt) aſſigned to hold pleas before himſelf, his Majefty's 
242 writ under the great ſeal of England, in theſe words; © Wiltam the 
306. * ** third, by the grace of God, of England, Scotland, France and Ire- 
1 Salk, 262. land, King, defender of the faith, and ſo forth, to our juſtices 
Carth. 282. * affigned to hold pleas before us, greeting. We have received 
_ Raym. « information, by the grievous complaint of Anne Lampton, widow, 
& adminiſtratrix of the goods and chattels, which were the property 
of Nobert Lampton, Eſq; deceaſed, that whereas one Lucas Collin- 

wood, not long ſince, (that is to ſay) in Eaſter term, in the thirty- 

* fourth year of the reign of our predeceſſor Charles the ſecond, 

late King of England, in the court of the faid late king, before 

Judgment the king himſelf, by a judgment of the ſaid court, had recovered 
erer gen * againſt the ſaid Robert Lampton and one Edmond Craifter, in the 
eee county aforeſaid, Eſq; and Robert Lampton, of Newnham, in the 
* aforeſaid county, gent. four hundred pounds for a debt, and alſo 

* forty ſhillings, which were in the ſame court adjudged to the faid 

© Lucas, for his damages which he had ſuſtained, as well by occa- 

* fion of detaining his Taid debt, as for his expences and cofts by him 

laid out about his fuit for recovery of the fame, whereof they were 
convicted, as by the record and proceedings thereof, now remain- 

ing in our court before us at Weſtminſter, may plainly appear 

And afterwards the ſaid Robert, in the life-time, of the ſaid Ed. 

mond, (that is to ſay) on the firſt day of November, in the firſt yea! 

of the reign of our predeceſſor James the . ſecond, late King of 

England; and the ſaid Edmond ſurvived the faid Robert, by whole 

death, and by the laws of England, the goods and chattels of the 

: faid Robert, at the time of his death in the hands of whatſoevet 

. adminiſtrator or adminiſtrators unadminiſtered, became altogetbe- 


« difchargel 
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« diſcharged from the debt and damages aforeſaid, as the ſame Anne, 
by whatſoever ways and means ſhall be thought moſt proper by 
this court, is ready to make appear: Nevertheleſs, the aforeſaid 
© Lucas, contriving and intending unjuſtly to vex, and greatly to injure 

* the ſaid Anne, by colour of the judgment aforeſaid, not long ſince, 

© and after the death of the ſaid Robert (that is ſay) in the term of 
the Holy Trinity, in the fifth year of our reign, and of our dear 
* conſort, the lady Mary, late Queen of England, the ſaid Lucas pro- 

* ſecuted out of our ſaid court, before us and the ſaid lady Mary, 
* our late Queen, at Weftminfter our writ of ſcire facias againſt the (P *76) 
* ſaid Anne, as adminiſtratrix of the goods and * chattels of the ſaid Scire facias 
© Robert, of and upon the judgment aforeſaid, directed to the then ſued out 

* ſheriffs of London, by which ſaid writ reciting, . that whereas the againſt ad- 
* aforeſaid Lucas heretofore, in'the court of our fad late predeceſſor, wage 
King Charles the ſecond, before the King himſelf, by bill, without gecegeg 

© any writ of the ſaid late king, and by the judgment of the ſame 
court, had recovered againſt the ſaid E. C. otherwiſe called E. C. 

© of C. in the county aforeſaid, Eſq; and the ſaid R. I. otherwiſe 

* called R. L. of Newnham in the county aforeſaid, gent, the aſore- 

* ſaid four hundred pounds for a debt, and alſo the aforeſaid forty 

* ſhillings, ſor his damages which he had ſuſtained by occaſion of 

* detaining that debt, as alſo ſor his expences and coſts by him laid 

out in carrying on his ſuit for a recovery of the ſame, whereof they 

were convicted, as appeareth of record, reciting alſo and ſuggeſt- 

* ing, that the aforeſaid Edmond, the ſecond day of July, in the ſe- 

* cond year of the reign of our ſaid predeceſſor the late King James 

the ſecond, died at London in the pariſh of the bleſſed Mary of 

the Arches, in the ward of Cheap, and the aforeſaid Nobert ſurvived 

him: And that afterwards, (to wit) the firſt day of April, in the 

* ſecond year of the reign of our ſelf, and our late Queen aforeſaid, 

the aforeſaid Robert died inteſtate at London aforeſaid, in the pariſh 

* and ward aforeſaid ; and that after his death, adminiſtration of 

all and fingular the goods and chattels, rights and credits which 

* were the property of the ſaid Robert ar the time of his death, were 

in due form of law granted to the ſaid Anne Lampion. (the ſaid 

debt and damages being then unſatised to the ſaid Lucas) and 

that the aforeſaid Lucas had implored us and our ſaid late Queen, 

to grant him proper relief in that particular; and we, and our 

* faid late Queen, willing that whatſoever was juſt thould be 

done in that caſe, we by the ſaid writ thereſore commanded the 

* ſaid ſheriffs of London, that by honeſt and lawful men of their 

* baiwick, they ſhould cauſe it to be known to the ſaid Anne, 

that ſhe was to have been before us and our faid late Queen on 

* Tueſday next after fifteen days of the Holy Trinity, then next ſol- 

* lowing, to ſhew if ſhe had or knew any caule why the ſaid Luces 
© Ought not to have his execution for the debt and damages afore- 
' ſaid, of the goods and chattels of the ſaid Robert r 
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by the ſaid Anne, if ſhe thought proper ſo to do; and further to do 

aud receive whatſoever the ſaid court, before us and our ſaid late 

„Queen, ſhould then conſider of, under the circumſtances of the 

, ſaid caſe, and that then they ſhould have there the names of 

, thoſe by whom they ſhould fo caufe ir to be known to her, and 

* likewiſe that writ, and ſo forth, at which day came the ſaid Lucas 

into our ſaid court before us and our faid late Queen at Weſtminſter, 

in his proper perſon ; and the ſaid ſheriffs of London then returned 

Sheriff's to us and our ſaid late Queen, that the ſaid Anne had not any 
returm a thing in their bailiwick, by which they could cauſe to be known 
Nichil. < unto her the purport of the ſaid writ, nor was ſhe to be found 
an alias in the ſame, and the ſaid Anne came not: Therefore, as before, 
ſcire facias, * the ſaid ſheriffs of London were by the ſame court commanded, 
awarded, * that by honeſt and lawful men of their bailiwick, they ſhould cauſe 
it to be known to the ſaid Anne, that ſhe was to be before us, and 

our ſaid late Queen at Weſtminſter, on Tueſday next after three 

(P 77) © weeks of the Holy Trinity then next * following, to ſhew cauſe in 
form aforeſaid, and ſo forth, if and ſo forth, and further, and ſo 

* forth, the ſame day was given to the ſaid Lucas, by the ſame 

court, before us and our ſaid late Queen, then to be there, and ſo 

* forth, at which day came in his proper perſon, the ſaid Lucas into 

* the faid court, before us and our ſaid late Queen, and the ſaid 

The ſheriff * theriffs of London, as before returned to us: That the ſaid Ame 
returns a had not any thing in their bailiwick, whereby, or by means where- 
Niehil. of, they could make known unto her the purport of the ſaid writ, 
nor was ſhe to be found in the ſame ; and the ſaid Anne, (altho' 

* ſolemnly exacted) at the ſame day, came not, bnt made a default. 

Execution © Wherefore it was then and there conſidered by the faid' eourt, 
adjudgea before us and our ſaid late Queen, that the ſaid Lucas ſhould have 
upon the an execution for the debt and damages aforeſaid to be levied of 
ſcire facias the goods and chattels of the ſaid Robert, at the time of his death 
by default. © unadminiſter'd by the ſaid Arne, as by the records and proceed- 
Alto the ings thereof, now remaining in our court before us at Weſtminſter 
2dminiftra- may alſo plainly appear. And altho' the ſaid Anne was never 
tor was ne- * ſummoned in the aforeſaid plea, by virtue of the faid writ, to 
ver ſum- * ſhew cauſe why the ſaid Lucas ought not to have ſuch execu- 
niet tion againſt her, nor hath ſhe appeared in ſuch plea. And altho 
nor ever the ſaid Anne, and her * and chattels, ought not of right to 
did appear. have been chargeable to ſuch execution, yet the ſaid Lucas doth 
* reſolve and threaten, that by ſuch execution, he will levy the 
debt and damages aforeſaid, of the goods and chattels aforeſaid, 
* to the great damage and injury of the ſaid Anne; and contrary 
* ro the Jaws and cuſtoms of our kingdom of England, Wherefore 
in as much as the {aid Anne hath beſought us to provide her pro- 
per relief in this caſe, we being unwilling that the ſaid Anne 
* thould any ways be injured, and willing, that what is right and 
* juſt ſhould be done to her in this caſe, we command you, that 
| 6 in 
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In order to hear the complaint of the ſaid Anne, you call before The com- 
you the aforeſaid parties, and ſuch others, as it ſhall ſeem meet to mand of the 
« you to convene;z and having heard the aforeſaid parties and their i. 
© reaſons, you cauſe to be done full and ſpeedy juſtice to the ſaid 
parties, which of right, and — to the laws of -our kingdom, 
* remaineth and ought to be done, and fo forth.” 
Afterwards (to wit) on Wedneſday next after fifteen days of St. The decla - 
Hillary, this ſame term, comes the ſaid Anne Lampton, before our ration upon 
Sovereign Lord the King at Weftminſler, by N. H. her attorney, he Witt. 
and faith, that the 1 Lucas ought not to have his executi- 
on againſt her for the debt and damages aforeſaid, to be levied of 
the goods and chattels which were the property of the ſaid Robert, 

at che time of his death, unadminiſtered by the ſaid me, becauſe 

ſhe faith that the ſaid Lucas heretofore, that is to ſay, in Eaſter 

term, in the 34th year of the reign of our late 3 Lord King 

Charles the ſecond, in his then Majeſty's Court of King's Bench, 

by a judgment of the ſame court (then go-0n) ſetting forth the 

of the judgment in the King's Bench, the death of one of the 

defendants, the ſuing out a ſcire facias againſt the ce cg 

the deceaſed ; that the defendant was ſummoned to ew cauſe, why 

there Mould nt be execution againfi her, and the gravamen, as above 

in the writ, till you come to the words to the great damage and 

grievance of the ſaid Anne, and contrary to the “ laws and cuſtoms p + 8) 

of this kingdom of England, (then go on as followeth) and this the C 7 

ſame Anne is ready to verify. Wherefore ſhe prayeth the judgment 
of this honourable court, and that the aforeſaid Lucas may be pre- 

cluded from having any execution whatſoever, of and upon the re- 

covery aforeſaid, to be levied of the goods and chattels of the ſaid 


* 


| | 
| | 
' Robert, unadminiſtered by the ſaid Anme; 2nd that the ſaid Anne | 
0 may be reſtored to all things which ſhe hath Joſt, and been de- | | 
ff prived of, by occaſion of the award of the execution aforeſaid, Ec. | 
h And the aforeſaid Lucas came here into court to have given an | 
i- anſwer of and upon the premiſſes; but becauſe the court of our ; 
er Sovereign Lord the King now here before the King himſelf, know | 
er not whether the allegations of the ſaid Anne, in this particular be | | 
to true or not; therefore the ſheriff of Northumberland is commanded 
u- to cauſe the ſaid Lucas to come before our Sovereign Lord the | | 
ho' King, from the day of Faffer in fifteen days, whereſoever his 
to Majeſty ſhall then bein England, to make anſwer of and concern- 
oth ing the premiſſes, and further to do and receive whatſoever this 
the honourable court ſhould conſider of, under the circumſtances of this 
ud, caſe ; at which day comes the ſaid Anne before our Sovereign Lord Pemurrer. 
ary the King at Weſtminſter by her ſaid attorney; and the ſaid Lucas 
fore — exacted) at the ſame day, comes likewiſe by H. D. his 
pro- attorney, and faith; that the matter contained in the ſaid writ, and 
your declaration, is not ſufficient in law, to compel the ſaid Lucas to 
an 


wake any anſwer thereto, or 10 hinder his ſaid execution from be- 


ing 
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ing levied of the goods and chartels of the ſaid Robert, at the time 
of his death, unadminiſtered by the ſaid Anne : To which the ſaid 
Lucas is under no neceſſity, nor any ways bound by the law of the 
land to make anſwer ; and this he is ready to verify; and therefore 
by reaſon of the defect of a ſufficient writ of declaration in this cauſe, 
the ſaid Lucas prayeth the judgment of this honourable court eon- 
cerning the ſaid writ and declaration, and that the ſame may be 


quaſhed. | | 
| A Creſ. Levine. 
Joinder in And the aforeſaid Anne ſaith, that the aforeſaid writ and decla- 
demurrer. ration ought not to be quaſhed, becauſe ſhe ſaith, that the writ and 
declaration in this cauſe, and the matter contained therein, are good 
and ſufficient in law, to preclude the ſaid Lucas from having his 
execution againſt the ſaid Anne, of and upon the judgment aforeſaid, 
to be levied of the goods and chattles of the ſaid Robert, unadmi- 
niſtered by the ſaid Anne, which ſaid writ and declaration, and 
the matter therein contained, the ſaid Anne is ready to verify and 
prove, as the court ſhall think fit, And becauſe the ſaid Lucas hath 
not anſwered to the ſaid writ and declaration, nor yet any ways 
denied the matter therein contained, the {aid Ame as before, pray- 
eth the judgment of this honourable court, and that the ſaid Lucas 
may be precluded from having any execution whatſoever, of and 
upon the recovery aforeſaia, to be levied of the goods and chattels of 
the ſaid Robert, unadminiſtered by the ſaid Anne; and that all things 
whatſoever that ſhe hath Joſt, or been deprived of, by occaſion of 
the award of the execution aforeſaid, may be reſtored ro her. Bur 
Continu- beeauſe this court hath not yet conſidered what judgment to give, 
Ms of and concerning the premiſſes, a day therefore is given to the 
aforeſaid parties, to appear before our Severeign Lord the King, 
(P *79)* from the day of the Holy Trinity, in three weeks whereſoever his 
Majeſty ſhall then be in England, to hear the judgment of the 
court, of and concerning the premiſſes, becauſe the ſaid court of our 
Sovereign Lord the King are not determined, and fo forth; at which 
day come the aſoreſaid parties before our Sovereign Lord the King 
at Weftminfler, by their {aid attornies; whereupon all and ſingular 
the premiſſes being viewed, and fully underſtood by this court, and 
upon mature deliberation thereupon had, in as much as it appear- 
eth to the ſaid court here, that the writ and declaration, aforeſaid, 
and the matters therein contained are good and ſufficient in law, to 
preclude the ſaid Lucas from having his execution, of and upon the 
judgment aforeſaid, againſt the ſaid Anne, to be levied of the goods 
and chattels of the ſaid Robert, unadminiſtered by the ſaid Anne. 
Therefore it is conſidered, that the aforeſaid Lucas ſhall be preclu- 
Jydgment, ded from having his ſaid execution, of and upon the recovery afore- 
ſaid, to be levied of the goods and chattels of the ſaid Robert, at the 
time of his death, unadminiſtered by the ſaid Anne ; and that ſhe 
the ſaid Anne, ſhall be reſtored to all things, which ſhe hath loft by 
occafion of the award of the Execution aforeſaid, and ſo forth. - 
An 
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Audita Querela. 
And upon demurrer the queſtion was, whether a writ of augita The caſe as 
Nuerela would lie in this cafe, becauſe, where the party may have in the book, 
any other remedy, this writ will not lie upon this reaſon, that if the 
adminiſtrator had not ſuffered judgment againſt her, by default in 
the ſcire facias, ſhe might have prevented this matter. But by her ne- 
gle& therein, ſhe could not then have an Audita Querela, 

But the court were of a contrary opinion, upon the reaſon of g, FF 

Barcock and Thompſon's caſe, that the adminiſtrator ſhall have an 288. 
Audita Querela, becauſe ſhe now hath no other remedy. 


Readings and Obſervations on Caſes in Audita 
Querela. 


N Audita Querela (a) is in its nature a ſuit in equity, praying 
relief mY charge that is coming upon a perſon, either 1 1 Bac. an 
ſtatute or Judgment, or ſuch like, which he ought not to bear, pt 3 - 
> : 406. 
or to eaſe him of a charge already come upon him; as inch L. 
when a judgment is executed upon him, and his lands, or 488. F. N. 
chattles ſeized ; and ſometimes it is to pray the aid and aſſiſtance of B. 103. 
a court of juſtice to compel ſome others, who of right ought to join Com. 460 
in bearing the burthen with him. And as it is a command by the 
juſtices to do right to the party, therefore the law in this caſe does 
not require ſuch ſtrictneſs, as in other actions. 
ln treating upon which ſubjeR, I ſhall inſert the caſes in the 
books under the following heads, | 


1, By and againſt whom it muſt be brought | 
2. In what caſes this action will or will not lie, to relieve the 
plaintiff from an impriſonment, or ſome other grievance by means 
of erroneous proceſs. * 
3. Where it will lie, becauſe the plaintiff in a ſuit or the con- (P *80) 
uzee, in a ſtatute hath diſcharged the plaintiff by matter of fact; 
as by releaſe or otherwiſe, or by ad in law, as by purchaſing or 
ſurrendering part of the lands. 
4. Where it will lie, becauſe the party ſuing is already ſatisfied. 
5. Where 


(a) The indulgence now ſhown by the courts, in granting a ſummary re- 
lief upon motion in caſes of evident oppreſſion has almoſt rendered uſeleſs 


the writ of Audita Querela and driven it quite out of practice. Ld, Raym. 
439, 3 Bl. Com. 406. 


Readings and Obſervations 


5. Where it will lie to compel others to bear the burthen with 
the plaintiff. | | 

6. At what time it-muſt be brought. 

7. And laſtly, Of the proceſs in this action. 


1. By and againſi whom it may be brought. 


Obligor 1. If an obligee hath an extent on lands and ſells the ſame, and 
againſtoblĩ · after releaſes to the obligor, the obligor may have this writ againſt 
gee, the obligee ; and ſo adjudged in Flower's cafe. (a) B. R. p. 7. New 


Nat. Bre. 239. 
Againſt ter- 2. This writ will lie againſt the ter-tenant, without naming of 
tenant him party or privy. F. N. B. 104. 12 Hen. 4. 16. 
For an in- 3. It will not lie for an infant to relieve himſelf againſt a ſtatute 
tant. after he is of full age, but it muſt be brought during his minority, 


Dyer 231. 


3 an bound in a ſtature ſtaple for 600/. and was taken upon the ſlatute 
or ſhall not in execution; and when he came at full age, he brought an audita 
have this guerela, and held to be too late; and it was ſaid by Weſton, that if 
WI an infant bring an audita querela to avoid a ſtatute, and before the 

trial, by inſpection of the Juſtices he comes at full age, now by 


that the writ ſhall abate; and the Judges in the determining this 


cauſe, took this diſtinction between a fine and a recognizance, or a 
ſtatute and a deed inrolled by an infant: for the laſt he may avoid 
at his full age, becauſe nothing paſſes by the inrollment; bur 
otherwiſe in a fine or ſtarute ; for at firſt all paſſes by matter of re- 
cord ; and therefore if the infant will not come while he is an 
infant, and apply to be relieved, he ſhall not afterwards ; . beſides 
the Judges are ſuppoſed to, and they actually ſtrictly do examine 
an infant, before they permit him to paſs any thing by matter of 
record. Moor 77. Worſley's caſe. 
By the heir 5. If the obligee obtains a judgment, and the land of the heir is 
againſt aſ- Extended, and the plaintiff aſſigns it over, and after the aſſignment 
ſignee, releaſes to the heir, In this caſe he may have this action againſt 
the aſſignee, and without naming him who ſued out the execution. 
P. 7 Car. B. R. Adjudged Flower's caſe.. M. 36 C 37 Elia. C. 
B. Bul. 1. 140. New Wat. Brev. 2 36. | 
Where it 6. It doth not lie for an infant to be relieved againſt a judgment. 


doth not lie Moor 460. 
for infant. 46 


7. If at the iff prius a verdict be found againſt the defendant 
_—_— 15 and before the E in bank, the plaintiff releaſes to the defendant 
| all actions and demands, and then prays judgment, the defendant 


may have this writ upon ſuch releaſe. New Nat. Brew. 235. 


for he cannot plead this, at the day in bank ; and before judg- 
ment 


(a) Cro. Car. 214. 1 Ja. 228, 


4. And ſo adjudged in the following caſe, where an infant was 
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ment he cannot have an audita guerela. 9 Hen. 5. 1. New Nat 


Brew. 235. | n . 

8. If any thing in the obligation charges the heir, executor, oflelt or ex- 
adminiſtrator unreaſonably, and againſt the law, and no other re-parged 
medy is » be had, then they aunts, relieved by this writ. Co. F. gainſt rea- 
87. Hob. 58. In. 

4 It will lie for the bail to diſcharge him, where the firſt judg- or bail. 
ment is fatisfied, and the recognizance diſcharged. Cro. 2. 645. 
Judgment is had againſt three, and one of them is taken in execution, 
they may all join in this writ where they have a foundation to have 
it. 3 Cr. 443. P *81) 

10. J. S. and the defendant ſued him, and got one A. an attor- Vbere it 
ney, without his notice, as attorney to appear for him, and had 'ill not lie 
judgment on a non ſum informatus, and the defendant in execution; - Rage 
here this writ was not granted. But in this caſe twas ſaid, he was 5,0. o 
to be relieved by a writ of diſceit againſt the attorney, 2 Cro. 694. opear for 
F. N. B. 105. A. aother. 

11. This writ lieth for the heir, as well as the conuſor himſelf, 
and that before execution ſued, and a ſuperſedeas, but not for a 
ſtranger. C. 3. 11. | 

12. It is doubted whether a purchaſer after an extent ſued, and whether a 
the land delivered, may have this writ ; for none is to have it but Prehaſer 
the party grieved, and the extent being before this time, that he is ths _ 
not therefore to have it. Cro. 2. 227. aler an ex- 

13. If a man be ſeized of Black-acre, and White-acre, and enter tat. 
into a ſtatute, and then makes a leaſe of White-acre for years, the p, him in 
reverſion over in fee, and after the conuſee purchaſeth Black-acre, renainder. 
and extends the land of the leſſee for years: he in remainder ſhall 
have this writ, or a ſci. fa. for his relief; ſo he that hath but an 
intereſſe termini, as ceſtuique uſe had before the ſtatute. Mar/h 
63. 69. | 

14. If a ſtatute or recognizance be ill taken, and after this the 
recognizor enfeoffs a ſtranger of the land, and the conuſee ſue exe- Were for 
cution, the feoffee may ſue out this audita querela. , 

15. If one gets my land by a covenous ſuir, I may in ſome caſes 
have relief by this action. F. V. B. Audita querela. Co. 8. 144. Agünſt » 

16. Where a man ſuffers by an adminiſtrator's diſcharge of a covnous 
ſtatute before a judgment, relief may be had by this writ. 1 Cro. = ier 
734, 822. 2 Co. 8. 144. Dyer 203. we 7 

17. If an adminiſtration be granted to one, and he ſueth a debtor, cha ging a 
and hath judgment, and after another covenouſly ſueth out an ad- ſtatite. 
miniſtration, and he alone releaſeth the debt to the debtor: who Where it 
notwithſtanding is taken in execution, he ſhall not have this writ to e * 
be relieved, for the releaſe was void. C 6. 19. Dyer 339. — 

18. It may lie for a tenant by egit againſt another that had a firator. 
| R former = by 

t. 
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5. Where it will lie to compel others to bear the burthen with 


the plaintiff. | 
6. At what time it muſt be brought. 
7. And laſtly, Of the proceſs in this action. 


1. By and againſt whom it may be brought. 


Obligor 1. If an obligee hath an extent on lands and ſells the ſame, and 
azainſtobli- after releaſes to the obligor, the obligor may have this writ againſt 
des. the obligee ; and ſo adjudged in Flower's caſe. (a) B. R. p. 7. New 
Nat. Bre. 2 39. 
Againſt ter- 2. This writ will lie againſt the ter-tenant, without naming of 
tenant him party or privy. F. N. B. 104. 12 Hen. 4. 16. 
For an in- z. It will not lie for an infant to relieve himſelf againſt a ſtatute 
fant. after he is of full age, but it muſt be brought during his minority, 
Dyer 231. 
Wherean 4 And fo adjudged in the following cafe, where an infant was 
infant ſhall bound in a ſtature ſtaple for 600. and was taken upon the ſlatute 
or ſhall not in execution; and when he came at full age, he brought an audita 
have this guerela, and held to be too late; and it was ſaid by Weſton, that if 
writ. an infant bring an audita querela to avoid a ſtatute, and before the 
trial, by inſpection of the Juſtices he comes at full age, now by 
that the writ ſhall abate; and the Judges in the determining this 
cauſe, took this diſtinction between a fine and a recognizance, or a 
ſtature and a deed inrolled by an infant: for the laſt he may avoid 
at his full age, becauſe nothing paſſes by the inrollment ; bur 
otherwiſe in a fine or ſtatute; for at firſt all paſſes by matter of re- 
cord ; and therefore if the infant will not come while he is an 
infant, and apply to be relieved, he ſhall not afterwards ; . beſides 
the Judges are ſuppoſed to, and they actually ſtrictly do examine 
an infant, before they permit him to paſs any thing by matter of 
record. Moor 77. Warſley's caſe. 
By the beir 5: If the obligee obtains a judgment, and the land of the heir is 
againſt aſ- Extended, and the plaintiff aſſigns it over, and after the aſſignment 
ſignee, releaſes to the heir. In this caſe he may have this action againſt 
the aſſignee, and without naming him who ſued out the execution. 
P. 7 Car. B. R. Adjudged Flowey's caſe. . M. 36 H 37 Elix. C. 
| B. Bul. 1. 140. New Nat. Brev. 236. | 
Where it 6. It doth not lie for an infant to be relieved againſt a judgment. 
doth not lie Moor 460. : | 
mae ape 7. If at the if prius a verdi@ be found againſt the defendant, 
ter trial, and before the day in bank, the plaintiff releaſes to the defendant 
| all actions and demands, and then prays judgment, the defendant 


may have this writ upon ſuch releaſe, New Nat. Brew. 235. 


for he cannot plead this, at the day in bank ; and before judg- 
ment 


(a) Cro. Car. 214. 1 Ja, 228, 
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ment he cannot have an audita guerela. 9 Hen. 5. 1. New Nat. 
Brev. 235. . 8 | | . Hei 

8. If any thing in the obligation charges the heir, executor, or o or ex· 
adminiſtrator unreaſonably, and againſt the law, and no other re- ter 


ha 
medy is to be had, then they may be relieved by this writ. Co, 5. — rea- 
87. Heb. 58. ſon, 


9. It will lie for the bail to diſcharge him, where the firſt judg- For bail. 
ment is ſatisfied, and the recognizance diſcharged. Cro. 2. 645. 
Judgment is bad againſt three, and one of them is taken in execution, 
they may all join in this writ where they have a foundation to have 
it, 3 Ov. 443. (P *81) 

*10. J. S. and the defendant ſued him, and got one A. anattor- Where it 
ney, without his notice, as attorney to appear for him, and had will not lie 
judgment on a non ſum informatus, and the defendant in execution z or procur= 


here this writ was not granted. But in this caſe 'twas ſaid, he was — * 
to be relieved by a writ of diſceit againſt the attorney, 2 Cv. 694. 


r for 
F. M. B. 105. A. ther. 
11. This writlieth for the heir, as well as the conuſor himſelf, 7 
and that before execution ſued, and a ſuperſedeas, but not fora Aa 
ſtranger. C. 3. 11. 
12. It is doubted whether a purchaſer after an extent ſued, and 
the land delivered, may have this writ ; for none is to have it but Pfrchaſer 


the party grieved, and the extent being before this time, that he is 


; tlhs writ 
not therefore to have it. Cro. 2. 227. 


13. If a man be ſeized of Black-acre, and White-acre, and enter © N ant 


into a ſtatute, and then makes a leaſe of White - acre for years, the ꝑꝶ bim in 
reverſion over in fee, and after the conuſee purchaſeth Black- acre, rehainder. 
and extends the land of the leſſee for years: he in remainder ſhall 
have this writ, or a ſci. fa. for his relief; ſo he that hath but an 
intereſſe termini, as ceſtuique uſe had before the ſtatute. Mar/h 
6 5 69. . | 
8 If a ſtatute or recognizance be ill taken, and after this the 
recognizor enfeoffs a ſtranger of the land, and the conuſee ſue exe · Were for 
cution, the feoffee may ſue out this audita querela. | 
15. If one gets my land by a covenous ſuir, I may in ſome caſes 
have relief by this action. F. V. B. Audita querela. Co. 8. 144. Agünſt a 
16. Where a man ſuffers by an adminiſtrator's diſcharge of a covnous 
ſtatute before a judgment, relief may be had by this writ. 1 Co. 3 * 
734, 622. 2 Co. 8. 144. Dyer 203. 2 
17. If an adminiſtration be granted to one, and he ſueth a debtor, cha ging a 
and hath judgment, and after another covenouſly ſueth out an ad- ftante. 
miniſtration, and he alone releaſeth the debt to the debtor : who Where it 
notwithſtanding is taken in execution, he ſhall not have this writ to will og 0 
be relieved, for the releaſe was void. Co 6. 19. Dyer 339. 8 
18. Ir may lie for a tenant by egit againſt another that had a gretor. 


former Tenant by 
clegit. 
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former charge, for leaving out part of the land chargeable; when 


he took execution. And. 2 Pt. 170, 171. 
Againſt. a 19. If the defendant in a perſonal action do after ju 
releaſo. entered releaſe tothe plaintiff all actions per ſonal, the defendant may 
not have this writ. Co. Litt. 289. | 


2. In what caſes this action will or will not lie to relieve the plain- 
tiff from an impriſonment, or ſome other grievance, by means of erro- 
* neous proceſs. __ 4 1 
. 1. Where a party renders the full money in court, when he i 
ders theme- in execution, he may have this writ for his enlargement. 1 Leo, 
ney amerre- 196. So when an erroneous judgment is given againſt a bail or 
neous judy- principal. Stiles 288, 323, 324- | f 
ment 2. It will alſo lie for the bail to avoid an exeeution againſt them, 
For bai en here no proceſs hath been ſued forth agaiaſt the principal in his 
crroneous . . . . . 2 
proceſs. | life-time, or there is error in the proceſs againſt him, Gold. 174, 
Where beil 3. A judgment was had in the common bench in debt againſt 
was reliewd the principal ; the plaintiff ſued the bail upon the izance and 
ow one had judgment; the bail brought a writ of error in the King's Bench, 
by gment where judgment is afhrmed ; the defendant brings a writ of error, 
ther's behg and the firſt judgment was there reverſed : the bail bring an audit 
reverſed | querela there, and were diſcharged ; for the reverſal of the ſuſt 
againſt te judgment of courſe reverſed the judgment upon the /cire ſacias. 3 
END Rolls 254. Green and Legris, | | 
againſt he 4. So where a Sheriff doth arreſt one in execution, and doth, not 
theriff fir return the writ, but ſuffers him to eſcape, and upon an alias capias 
an eſcaſe. he doth arreſt him again. Moor, caſe 167. An efcape ſuffered by 
(P *Y2 ) the Sheriff, is a diſcharge of the execution, and the plaintiff may 

| have an auditaquerela, otherwiſe if it be with conſent of the party. 
Stiles 117. Moor 57. | 
Where, for 5. So where a ſci. fa. goes againſt executors, and the Sheriff 
that tg returns nulla bona, and upon a ſuppoſal of a waſte, a new ci. fe. 
not ſug. is ſued out with a fe. fe. and upon two Nichils, judgment de bonis 
moned and propriis : it was held, if one be condemned on two Nichils returned, 
had a E- and was never ſummoned, he may have this writ for his relief. 
leaſe to. Stiles 372. otherwiſe on a ſci. fa. returned, the ſame is held to be 
ou oi law in the following caſe. 
fam tf 6. Upon a recovery in debt, if the plaintiff ſues out a ſei. fa. and 
by the ſne · the Sheriff returns Nichil, by which an execution is awarded, the 
riff on aſci. defendant ſhall have an audita querela, if he has a releaſe or acquit- 
lacias. tanee, becauſe he was not warned. But if the Sheriff returns him 
warned, he ſhall not have an audite gquerelu upon ſuch releaſe, 
becauſe he is ſuppoſed to have had an opportunity to plead the ſame, 
upon the return of the ſci. fa. but his remedy muſt be againff the 
Sheriff for a falſe return, New Nat. Bre. He 
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7. It lies not againſt the conuſee, where the Sheriff bath taken wyhether 
the body on a ſtatute merchant, and afterwards ſuffered him to for lands 
eſcape, and the conuſee ſues out execution againſt the lands: for extended 
the eſcape of the conuſor is no diſcharge of the lands from the Miter the | 
execution upon a ſtatute merchant. 1 And. 266. But if the Sheriff g i no 
permits the conuſor to go at large by the conſent of the conuſee, cape. 

then the whole execution is diſcharged, and the conuſor ſhall have 

his lands again. 1 Leon, 343. th , 

8. Where a priſoner eſcapes againſt both the will of the Sheriff, it 
and the party, and the Sheriff takes him again, this writ will not „ill not lie 
lie, for the taking was lawful. Co, 3. 44. 8. 141. Moor 257. becauſe the 

9. A. recovered againſt B. who was outlawed and taken in exe- ſheriff re- 
cution by a capias utlagetum, and eſcaped, the outlawry was re- 2 
verſed ; A. ſued out execution, and it was held B. might not have — : 
this writ. Co. 8. I41. . perſon out- 

10. If a widow of a copyholder in fee, that claims dower, by lawed, and 
the cuſtom of the manor, recovers the ſame in the Lord's court, the outlaw- 
and gol. for damages, where in truth there is no ſuch cuſtom, and II "id. 


the recovery is erroneous, the party grieved may have this remedy. __—_ 


Co. 4. 30. ; ; judgment 

11, If one have a judgment againſt a Sheriff upon an eſcape, and in an infe+ 
after the firſt judgment from the execution whereof the eſcape was, NS 
is reverſed for error ; the Sheriff for his relief may have this writ, eri — 
but not till it be reverſed, tho' there be error in it. Co. 8. 142. be relieved 

| | from a 

3. Where a perſon may have it, becauſe the plaintiff in a ſuit, or charge for 
the conuſee in a flatute hath diſcharged the plaintiff by matter of fad; n eſcape. 
as by releaſe or otherwiſe ; or by aft in law, as by purchaſing or ſur- 
rendering part of the lands. a 5 


1, When a debt is releaſed after verdict, or after judgment, or Where on a 
execution by the plaintiff in the ſuit, and the caſe is ſo, that che . 
defendant hath not time, nor place to plead it; there regularly he 
muſt relieve himſelf by this writ. 3 Cro. 153, But ic muſt be a 
good and ſufficient releaſe in law, or elſe he cannot have this writ, 

Bro, 37. Hab. 162. | 

2. So in all caſes where a judgment, or judgment and execution On a releaſs 
is had againſt one, end the plaintiff either makes a releaſe, or the in deed, or 
deſendant be releaſed by act of law, of a duty, or of any part of in law. 

i, and yet the plaintiff. ſues out an execution, the deſendant ma — 64 
have this writ, 36 H. 6. 24. Plow. 72. Dyer 286. 2 Cro. 337. jog de dh 
*3. If after an extent, and an aſſignment of the extent, the conuſee conutor. 
releaſe to the conuſor, the conuſor may have this writ, Cre. 3. (P.*83) 


| Where co- 


4. If one be in execution on a ſtatute, and the conuſee ſarrender nuſee tur 
ny part of the lands extended, he may have this writ to diſcharge renders put 
his body out of execution. And. 1, 175. of the lands, 

5. A. ac:nowledged 
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By 5. 4. acknowledged a ſtatute to B. and after enfeoffed B. the 
purchaſing conuſee of part of his land, and after conveyed other part of his 
= of the land to his fon and the wife of the ſon for a jointure for the wife, 
” the conuſee ſued out execution: and in this caſe it was held, that 
the ſon alone may have this writ in his own name, and that the ſu- 

tute is defeated by purchaſing part of the land. Dyer 193. 


4. Where it will lie becauſe the party ſuing is already ſatisfied. 


For ſuing a 1. If one hath ſued me for a debt, or other cauſe, and hath judy- 
- ſecond ment againſt me to recover, and hath execution, and then ſues me 
3 again for the ſame cauſe, and hath judgment and execution, I may 
aſter lu. have my remedy by this writ, 9 E. 4. 50. Bro. Abr. 77. 6. 
ment and 14 * * 5 : 

execution. 2. If the plaintiff has had ſatisfaction againſt one treſpaſſor, and 
For ſuing he proceeds to require it againſt another, that other perſon may 
one treſpaſ- have relief by this writ. Hob, 66. Trin. E Fac. B. R. 
38 3. So if one bind himſelf and his heirs by ſpecialty, and the obligee 
from ano» ſues the heir, and recovers of him, and then afterwards the plan. 
ther. riff ſues the executors for the ſame cauſe, or after he hath ſued the 
The heir executors, will ſue the heir for the ſame cauſe ; the heir or executor 
and 28 may have relief reciprocal, as the caſe is, by this writ. Plowd. 439 
— one Pro. 74. . : 

art 4. So if one take goods from another to whom I delivered em, 
Where one ſo that he is liable to both our ſuits, and one of us ſue and recover 
is ſuedtwice againſt him, and then the other ſue him, his remedy is by this 
hun fame vrit. Dyer 233. 5 H.7. 15. 

Wha. wo 5- If a leflee covenants for him and his aſſigns to repair, and the 
leflees are leſſee aſſigns over, and the covenant is broken, and the leſſor ſue 
ſued ſepa- one of them, and recovers damages, and then ſues the other, he 
rately ior may have this writ for his relief; ſo in like caſes, Bro. cap. 74. 
eee 6. If two joint and ſeveral obligors be ſued jointly, and both 
Where two taken in execution, the death or 9 of one will not diſcharge 
obligors the other, or give him this action. Hob. 58. But if ſuch obligor 
ſued jointly be fued ſeverally, and once a ſatisfaction is had againſt one of them, 
eſcape, &c. or againſt the ſheriff upon the eſcape of one of them, the other 
of one will may have this writ. Co. 5. 87. Godb. 257. Bulft. 2. 97. 

not diſ- a 4 ; : 
charge the 7- If a judgment be againſt three, and one of them is taken in 
other; execution, and afterwards ſet at large by the plaintiffs conſent, if 
but if ſepa- either of the other two be taken in execution upon this judgmen!, 


rately he ſhall be diſcharged by this writ. Stiles 387. 


otherwiſe, 


If one. | 

TY 5. Where it will lie to compel others to bear the burthen with iii 
plaintiff. 

1. A man having land in two counties, entered into a ftatute 

9 and then made two feoffments to A. and B. and an extent wert 


have this àgainſt the lands of B. who afterwards levied a fine of it to 7. 8 
who 


On Caſes in Audita Querela. 


ho brought this writ againſt A. the other fpoffee. And it was held Binſt anc» 
i did — for him, for he is not the perſon 8 — . 
cution ; for the land was charged when he bought it, & fran ſit cum : 
onere ; yo a purchaſer that —— *in for a valuable conſideration, (P *84) 
ſhall not be charged to pay {more than another, but every one of 
them pro rata; and a ſeoffee himſelf, the feoffee of the feoffee, and 
the twentieth feoffee may have this writ to be relieved againſt 
others. Bul. 2, 15, 16. F. N. B. 104. 

2, If a recognizance be acknowledged by two, both their lands Recogni- 
become chargeable, and execution ſhall be equally made; and if zance ac- 
one ſhould die, the creditor muſt bring a ſcire facias againſt his — 
heir, and tertenants; for they being all in æguali jure, the charge 8 
doth not ſurvive, but tis otherwiſe where the lands are not bound relieved 
by ſpecialty ; as if two enter into a bond, and one dies before againſt the 
judgment, the ſurvivor ſhall be charged alone. 4 Mod. 316. other, 

3. It is to be brought ſometimes againſt the proſecutor himſelf, 
and ſometimes againſt him and others that ought to bear part of the 
burthen wich him. Kekwv. 25. 1 Brow. 38. 8 

4. R. was bound in a recognizance of 1000 marks to P. and C. axain& the 
_— to 23 H. 8. c. 6. and after R. and his wife by fine give to proſecutor 
the conuſee the fifth part of the manor of B., and other lands in himſelf, 
the county of York in fee, after P. as ſurvivor, ſued out an exe- Where the 
cution of the * in London, againſt R. and his body was N 
taken; in this caſe it was held, the audita querela did not lie for bre 


h h. 
him. Nlotv. 72. — I 


% 


6. At what time it muſt be brought. 


1. After a ſuit is begun, and ſo far gone, that there is no time to Of matter 
plead a matter, then this writ may iſſue, but not till the judgment to be plead- 
be had. Fitz. 13, But if one that is ſued by the King, get a after 
charter of pardon, or any-releaſe in the mean time, between the dg ment. 
verdi and judgment ; and after the judgment is had, there he may 
plead it after judgment, for he may not have this writ againſt the. 

King, 11 H. 7. 10. | | 

2. This writ may lie for one before he is ouſted of his land by be quia 
the execution, where he is in danger of it only. Winch 20, 23. 

3. Where the plaintiff that ſues as adminiſtrator, hath his letters For admi- - 
of adminiſtration revoked, be muſt be relieved by this writ, for he niſtrator. 
cannot plead it. Yelv. 125. Stiles 417. | . 

4. Where the party might have pleaded matter in diſcharge, and Where he 
hath elapſed his time, he Tal not be relieved by an audita guerela. Might have 
1 Roll's Abr. 306. 5 88 

5. Therefore where a releaſe is made before verd ict, the party 
2 _ have an audita querela, 2 Roll's Rep. 128, Salkill and 

ard, | 


6. If execution be ſued upon a ſtatute merchant or ſtaple, an 
audita 


References to Precedents 


audita querela, lies upon the releaſe by the plaintiff, becauſe that 
he had not any day in court before to plead it, 1 RelPs Ar. 307. 
7. So in treſpaſs or other action; if a verdiẽt be given for the 
plaintiff, and afterwards the plaintiff releaſed to the deſendant 
before the day in bank, and afterwards judgment is given for the 
plaintiff, the defendant ſhall have an audita guerela, becauſe he 
could not plead the releaſe at the day in bank. 6 R. 2. 1 Rolls 
Abr. 307. | "me 


7. And laſtly, of the proceſs in this aftion. 


1. The proper proceſs on an audita querela quia timet, is a venirt, 
and diſtreſs infinite, and not a ſcire facias. But where the party is 
in execution, there he may have either a ſcire facias, or a wenire, 
1 Salk. 92. So was it adjudged in an anonymous caſe, 1 Salk. go. 
If an audita guerela be founded on a record, or the party be in exe- 
cution, the proceſs upon it is a ſcire fatias ; but if it be 
on a matter of fact, or the party be not in execution, the proceſs 
is by wenire. Clerk againſt Moor. | 

*2. Where before execution this writ is brought by the party 
grieved himſelf, or by his heirs or executors, he ſurmiſing good 
cauſe of this writ, muſt give good bail to proſecute, and ſtand to 
the judgment of the court, upon which he may have a ſuper ſedeas 
to ſtay execution; but when the plaintiff is in priſon, then it ſeems 
'there is no bail put in, till the conuſee or obligee anſwers in the 
audita querela. Palm. 422. 

3. Note; the proceſs before execution are wenire facias, and 
eiſtringas, and if he comes not to appear upon the diſtringas, (unleſs 
the ſheriff returns nihil habet upon the wenire,) then ſhall iſſue a 
diſtringas, alias and plures and upon a nihil returned on theſe pro- 
ceſſes, a capias ſhall iſſue. | 
4. After execution executed, no ſuperſedeas doth lie; after exe- 
cution a ſcire facias doth iſſue, and this peremptory. 

. 5. The proceſs before execution are a wenire facias, and an alias, 
Sc. and then if he comes not in, the uſe hath been that upon motion, 
the party in priſon may be diſcharged. Moor 811. 

6. After theſe proceſſes a diſtringas, and upon default after 
appearance, and a plea pleaded a diftringas ad audiendum judicium; 
for by ſuch default judgment ſhall be given againſt him, and after 
execution the — is a ſci. fa. when the party is in priſon upon 3 
ca. ſa. 3 Cro. 364. | 

7. Where a man puts in bail in this action, he ſhall not be diſ- 
charged of this bail, but muſt continue till the ſuit by audita querela 
be determined ; for albeit the party do not proſecute after the 
appearance of the defendant, yet he muſt continue in priſon, ot 
ſtand upon his bail. | 

8. If a man be nonſuited in one audita guerela, yet he may have 

| another, 


 w 
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On Caſes in Audita Querela. 
nation, ol he ſhall have no ſuperſedees in the ſecond, as he hac 
in the fi aſs} 

9. If an audite querela be brought before the execution of Where to 
judgment guad timer, and it goes for the defendant, he ſhall execustocced "a 
his principal judgment; but if it be brought after the party is 9 
execution, and he be bailed out, then the * being oneſuerela. 
executed, there can be no other reſort to that, but the defendan 
ſhall proceed upon the record of the audita querela. 1 Vent. 264 

10. An audita querela is no ſuperſedeas, and therefore executio here au- 
may be taken out unleſs a ſuperfſedeas be ſued forth; and if chlita quere · 
exdita querela be founded on a deed, it mnt be proved in cour! © luper- 
before a _ſuperſedeas ſhall be granred- 1 Salk. 92. 232 

11. If the party that brings an audita querela be out of pri 


the court will bail him, tho' grounded upon a ſurmiſe of fact a il, 


payment; but if he be in priſon not, unleſs there be a ſpecialt 
that he can ſhew. 1 Vent. 46. | 

12. Lands were extended upon a, izance entered into bThe writ 
one that had lands in London and Middleſex ; the feoffee of the lan@%* Praying 
in Middleſex which had been extended, brought a ſcire facias 9 


way of audita querela againſt the ot her feoffee of the lands in Lon 
Ann, to pray an equal extent, but did not pray reſtitution and a 


equal extent; but held the writ might be brought in that manner, an 
that it was no ground for the quaſhing it, becauſe it did not pra 
all that it might have had. Moor 536. Very and Carew. 


— — — 
References to Precedents in Audita Querela. (P86) 


Upon a Defeaſance. 


ON a ſtatute merchant unduly acknowledged and execute. 

Wi. Eatr. 12. Ra. 98. | 

' Againſt an executor upon a ſtatute merchant, where there was 

defeaſance upon performance of covenants in an indenture, hic 

the plaintiff performed on his part, and on payment of the mon« 

at a certain day between the hours, and at a place in the fan 

ſpecified, which ſum the plaintiff was ready and offered to pa 

Wi. Entr. 14. Ra. 98. 

Upon a judgment in the common bench, and a defeaſance 
performi 
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audita querela, lies upon the releaſe by the plaintiff, becauſe that 
he had not any day in court before to plead it. 1 Roll's Abr, 307, 
J. $0 in treſpaſs or other action; if a verdi& be given for the 
plaintiff, and afterwards the plaintiff releaſed to the defendant 
before the day in bank, and afterwards judgment is given for the 
plaintiff, the defendant ſhall have an audita querela, becauſe he 
could not plead the releaſe at the day in bank. 6 R. 2, 1 Rolls 
Abr. 307. | 8 
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7. And laſtly, of the proceſs in this aftion.. 


1. The proper proceſs on an audita guerela quia timet, is a wenire, 
and diſtreſs infinite, and not a ſcire facias. But where the party is 
in execution, there he may have either a ſcire facias, or a wenire, 
1 Salk. 92. So was it adjudged in an @ronymous caſe, 1 Salk. go. 
If an audita guerela be founded on a record, or the party be in exe- 
cution, the proceſs upon it is a ſcire fatias ; but if it be grounded 
on a matter of fact, or the party be not in execution, the proceſs 
is by venire. Clerk againſt Moor. | 

{P*85) *2. Where before execution this writ is brought by the party 

5 grieved himſelf, or by his heirs or executors, he ſurmiſing good 
cauſe of this writ, muſt give good bail to proſecute, and ſtand to 
the judgment of the court, upon which he may have a ſuperſedeas 
to ſtay execution; but when the plaintiff is in priſon, then it ſeems 
'there is no bail put in, till the conuſee or obligee anſwers in the 
audita guerela. Palm. 422. 

3. Note; the proceſs before execution are wenire facias, and 
eiſtringas, and if he comes not to appear upon the diftringas, (unleſs 
the ſheriff returns nihil habet upon the yenire,) then ſhall iſſue a 
diſtringas, alias and plures and upon a nihil returned on theſe pro- 
ceſſes, a capias ſhall iſſue. | | 

4. After execution executed, no ſuperſedeas doth lie; after exe- 
cution a ſcire facias doth iſſue, and this peremptory. | 
5. The proceſs before execution are a wenire facias, and an alias, 
Sc. and then if he comes not in, the uſe hath been that upon motion, 
the party in priſon may be diſcharged. Moor 8 11. 

6. After theſe proceſſes a &/tringas, and upon default after 
appearance, and a plea pleaded a diftringas ad audiendum judicium; 
for by ſuch default judgment ſhall be given againſt him, and after 

- Execution the — is a ſci. fa. when the party is in priſon upon 2 
ca ſa. 3 Oo. 364. | 

7. Where a man puts in bail in this action, he ſhall not be diſ- 
charged of this bail, but muſt continue till the ſuit by audita querela 
be determined ; for albeit the party do not proſecute after the 
appearance of the defendant, yet he muſt continue in priſon, or 
ſtand upon his bail. | 

8. If a man be nonſuited in one audita querela, yet he may have 

| another, 
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another, but he ſhall have no ſuperſedeas in the ſecond, as he had 
in the firſt, 8 <3 | 
ps If an audite querela be brought before the execution of a Where to 


judgment quod timet, and it goes for the defendant, he ſhall execute Proceed n 


his principal judgment; but if it be brought after the party is in —_ 
execution, and he be bailed out, then the judgment being onee querela. 
executed, there can be.no other reſort to that, but the defendant 
ſhall proceed upon the record of the audita querela. 1 Vent. 264. | 

10. An audita querela is no ſuperſedeas, and therefore execution Where au- 
may be taken out unleſs a ſuperſedeas be ſued forth; and if the dita quere · 
audita querela be founded on a deed, it mnſt be proved in court ap gee 
before a ſuperſedeas ſhall be granted- 1 Salk. 92. 88 

11. If the party that brings an audita querels be out of priſon, "OM 
the court will bail kim, tho' grounded upon a ſurmiſe of fact as 
payment; but if he be in priſon not, unleſs there be a ſpecialty 
that he can ſhew. 1 Vent. 46. | 

12. Lands were extended upon a, Tecognizance entered into by The writ 
one that had lands in London and Miduleſex z the feoffee of the _ not praying 
in Middleſex which had been extended, brought a ſcire facias by cp 


way of audita querela againſt the other feoffee of the lands in Lon- 
An, to pray an equal extent, but did not pray reſtitution and an 


equal extent ; but held the writ might be brought in that mauner, and 
that it was no ground for the quaſhing it, becauſe it did not pray 
all that it might have had. Moor 536. Very and Carew. 


— — — 
References to Precedents in Audita Querela. - (p »86) 


Upon a Defeaſance. 


PON a ſtatute merchant unduly acknowledged and executed. 
Wi. Entr. 12. Ra. 98. | 


' Againſt an executor upon a ſtatute merchant, where there was a 
defeaſance upon performance of covenants in an indenture, which 
the plaintiff performed on his part, and on payment of the money 
at a certain day between the hours, and at a place in the ſame 
ſpecified, which ſum the plaintiff was ready and offered to pay. 
Wi. Entr. 14. Ra. 98. 

Upon a judgment in the common bench, and a defeaſance for 
performing 


References to Precedents 


orming covenants in an indenture, which the plaintiff performed 
his part. Br. R. 122. 
Brought upon a defeaſance, or temporal releaſe after judgment. 
ro. Met. 60. Demurrer thereupon, Bro. Red. 122. Vet, Intr. 
1 09. 1 Br. 41. 


Upon a releaſe, &c. 


© Upon a ſpecial releaſe by way of covenant, made to the-plaintiff 
pon a bond, entered into by him and two others ; defendant ob- 
ined judgment thereupon againſt the plaintiff, for that he had not 
en the releaſe in his hands, but was ignorant thereof. Demurrer 
. Entr. 154. 1 Bro. 32. 

For the heir of the conuſor by his next friend upon a ſtatute 
ple, acknowledged by the father, to which the plaintiff pleaded 
releaſe. Ro. Entr: 157. The. Br. 29. 
Upon a releaſe after judgment recovered in the King's Bench, 
id. 109. Theſ. Br. 11, 12, 13. 

By joint treſpaſſors upon a releaſe to his companions. Mo, 


t. ‚ 
thaw a releaſe to a ſtatute ſtaple given to the plaintiff by the 
dminiſtrator of the conuſee, who notwithſtanding was ſued to 
xecution. 2 Bro. 50. | 
Upon a releaſe to a judgment in debt recovered by one admini- 
rator, and given by another, Plea thereon, Ro. Entr. 1 59. 
Againſt an executor, who proſecuted an elegit after the teſtator 
leaſed the debt and damages. Bro. Met. 80. 
Entry of an audita querela upon a releaſe brought by one in 
priſon Mo. Entr. 92. | 
The like upon a ſuggeſtion of a releaſe where the defendant 
> ſurety for the plaintiff upon a bond forperformance of covenants. 
ro. Met. 66. 
Upon an award between the verdi& and judgment, the defen- 
dant proſecuted the execution of the judgment, notwithſtand ing the 
performance of the award. Bro. Met. 57. 
| The plaintiff was taken in execution by the deceaſe d, and by his 
nſent was permitted to eſcape, and was again taken by the ad- 
iniſtrator. Ro. Entr. 161. The. Br. 10. 
The like upon an eſcape by conſent of the plaintiff, when the 
rty was in execution. Mo, Entr, 91. Bro. Met. 52, 72, Thel. 
r. 10. 
The plaintiff and N. were ſued upon a writing, ' whereupon judg- 
ent was obtained againſt them ſeparately. N. was taken and per- 
itted 16 go at large, notwithſtanding the plaintiff by a Habeas 
rpus cum caſua, ſued out by the defendant, was committed to 
e Fleet. Br. R. 127. Co. Entr. 615. 3B. 21. 1 
| pm 


* 


By infancy of the plaintiff, who acknowledged a recognizance in 
Chancery, where the plaintiff at firſt produced three witneſles, 
The court adviſed thereon, a ſci. fa. was awarded, and it was di- 
reed to him to produce other 2 of his age, who produced 
three other witneſſes, with the regiſter of the parith. Bro. Entr. 155. 
The like where an infant plaintiff was bail, and ia Woodſtreet 


compter, and diſcharged, 2 Bro. 52. 


For a brother and heir upon a judgment recovered againſt the 
deceaſed, and ſatisfied by him in his life time, the defendant not- 
withſtanding is proſecuting an execution againſt the plaintiff as heir, 
and tertenant. Vid. 102. Thef. Br. 29. Demurrer. 

For a tertenant upon a judgment in debt extended upon the 
lands which were demiſed for life beſore the judgment given, and 
where other lands were omitted. Vid. 104. Bro. Red. 1 24. 

The heir in aud. qu. ſays, that the lands purchaſed by his father 
of the capuſor, are not liable to the execution of the conuſee upon 
a ſtatute ſtaple. ' Bro. Mer, 17. 

By an heir, for that the executrix of the conuſee had taken par- 
cel of the conuſor's lands in execution, but omitted to take other 
lands, Bro. Met. 73. 


' General Audita Querelas. 


Upon a ſtatute werchant unduly executed. Wi. Ent. 1 2. 


, For three, where the defendant recovered judgment in the cam- 
. mon bench againſt one, and another judgment againſt him and two 

others who were his bail; upon the recognizance a writ of error 
. was brought upon the judgment on the recognizance, and the judg- 
be ment affirmed. A writ 4 error brought upon the firſt judgment 

which was reverled, and therefore the judgment upon the N 
bis zance ought to be diſcharged, Nevertheleſs the defendant ſued 
d- out an execution againſt them, and the plaintiffs rendered themſelves 


— to the Marſhal in execution. A demurrer thereto. 2 
70. 45. | 

Brought by one of the bail, for that the principal had paid the 
money before the judgment bad againſt the bail, Theſ. Br. 22. 

Brought by bail, for that the defendant was taken in execution, 
upon a judgment obtained in London, after the caule removed by 
Habeas Corpus. Theſ. Br. 9. | 

The plaintiff was impriſoned by the defendant and another, and 
by dureſs gave a bond, and was afterwards again impriſoned until 
de acknowledged judgment thereon ; and being preſent in court 

Vor. I. ed 1 was 


7 the 1 and tertenant. I (P 87) 
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was committed to the Marſhal in execurion, at the inſtance of the 
defendant. Vid. 108. | 
- For two, where one by durefs, and another as his ſurety, made 
a warrant of attorney for his appearance, &c. no writ or proceſs 
having been iffued ; defendant thereupon obtained judgment, and 
intended to ſue them to execution. Vid. 111 | | 
That the plaintiff by dureſs acknowledged a flat. ſtap. where- 
upon the defendant was taken in execution. Bro. R. 126. The, 


. 


Where the deſendant as adminiſtrator recovered judgment in the 
King's Bench againſt the plaintiff in trover, and afterwards the 
adminiſtration was revoked by a ſentence in the court of 9 
— adminiſtration was committed to another. 2 San. 137. Theſ. 

r. 14. | | 
For that, after the plaintiff had recovered upon a bond, he ac- 
cepted another bond, with a new ſecurity, Theſ. Br. 11. 


| Demurrer thereto. 


A demurrer, for that the defendant did not bring into court the 
releaſe in writing in the declaration above ſpecified, which he 
ought to have done by the law of the land. Bro. Met. 70. 


Bars thereto. 


That the lands extended at the time of the judgment were the 
lands of the cognizor in poſſeſſion, and a traverſe that the cognizor 
demiſed for life; and as to the reſidue, that the cognizor was not 
ſeiſed of the lands omitted, and two iflues thereon. 1 Vid. 105. 

That the lands omitted deſcended to the heir of the conuzor, who 
at the time of the execution was under age; tenants ſay he is now 
of full age, and pray that the executor of the conuzee may have 
execution againft him of the renements omitted, The plaintiff doth 
not deny it, and execution is awarded. Bro. Met. 76. 

Thar the defendant was ready to receive the money and traverſed, 
that the plaintiff was ready, and tendered it. Wi. Entr. 21. 

An audita querela upon a releaſe of damages recovered in treſ- 
paſs in B. R. Defendant pleads non eſt factum. Mo. Intr. 105. 


(P *88) One of the bail declares, that the principal had paid the money, 


before judgment was obtained againſt the bail. The defendant 
pleads, that the principal did not pay the money. Thef. Br. 27. 
Defendant pleads that he recovered judgment, before he was 
cited to the delegates, touching the revocation of the adminiſtra- 
tion, Thef. Br. 19. Demurrer and Joinder. * 
Thar a releaſe in writing was firſt delivered ſuch a day, and 


traverſe, that the recognizance was firſt delivered at ſuch a day. 
Ro. Entr. 158. TE The 


In Audita Querela. 


That adminiftration was committed to the wife of the inteſtate 
who recovered judgment againſt the plaintiff, and after that ad- 
miniſtration was fraudulently obtained by the defendant, with in- 
tent to releaſe the plaintiff ; which was revoked and the firſt was 
in force. Demurrer thereto, arid judgment for the defendant, Ro. 
Entr. 160. 5 x 

Bar, that the deſendant made the releaſe by dureſs ; replication 
that he made the writing voluntarily, and without compulſion, and 
not by dureſs. Iſſue thereon. © Vid. 110. | 

By proteſtation, &c. for plea, that the plaintiff acknowledged the 
action voluntarily, and without compulſion, and traverſes, that ir 
was by dureſs. Replication and iſſue. Vid. 108. | 

That the plaintiff was nor taken in execution at the ſuit of the 
deceaſed. Ro. Entr. 162. | 

Bar to an audita querela upon a voluntary eſcape, that the writ 
and declaration are inſufficient ; for plea ſays, that the plaintiff was 
impriſoned as above, &c. and ſo remains, with a traverſe to the 
voluntary eſcape of the ſheriff ; replication, the ſheriff voluntarily 
permitted the plaintiff to eſcape, and iſſue, Bro Mer. 56. * 

The like of a judgment confeſſed. Vid, 107. | 

That the defendant recovered judgment before any appeal was 
proſecuted in the court chriſtian, for revoking the letters of admi- 
niſtration granted to him; demurrer and judgment for the plain- 
tiff. 2 San. 145. | 

Upon a releaſe (made to one of the three that committed a joint 
battery, and named in one writ, after verdict againſt one, and before 
the day in bank) defendant in audita querela pleads no ſuch record 
of the original writ, and the recovery of coll thereupon. Plaintiff 
demurs, and defendant's plea adjudged double and ill. Mo, Int. 


94. 
Proceſs therein. 

An audita querela in the Common Pleas, upon a ſtetute ſtaple. 
2 Bro. 50, Mo. Intr. 102, 139. Ro. Entr. 157. Wi. Entr. 14. 
the like. Bro. Met. 80. - | 

The like upon a judgment in the King's Bench. Br. R. 122. 
124. 

The like in the King's Bench upon a judgment in the Common 
Pleas, 2 Bro. 45. Vid. 104. | 

The like in the King's Bench upon a judgment in the ſame court. 
Vid. 108, 110, | 


The like in the Common Pleas upon a recognizance in Chancery. 
Ro. Ent. 155, | 


The plaintiff ſhewed the writing in Chancery. Wi. Eut. 15. 
2 Bro. 51. Vid. 110. Ro. Entr. 159. Fr. R. 122. 

Where the plaintiff had the bond in his own cuſtody. Ro. Entr, 
153. Br. Red. 125. | 


CREE came in his proper perſon. 2 Bro. 2. Ro. Entr. 
155. dis. | | 
| I 2 | The 


— 
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— —— 


1 8 2 7 * 
Sr 


References to precedents 


The plaintiff taken in execution by the ſheriff and brought to the 
bar. Ro Entr. 161. | 

The plaintiff ſurrendered himſelf to priſon, and came into court 
in cuſtody of the marſhal, in execution. Vid. 110. 2 Bro. 47. 

The plaintiff preſent in court, at the petition of the defendant 
was committed to the marſhal in execution, and came into court in 
his cuſtody. Vid. 108. 

The defendant appeared after two Nichils, returned upona ſcire 
facias, and had an imparlance. A Demurrer to the writ and 
count. 2 Bro. 49. 

The plaintiff came into court by attorney. 2 Bro. 51. 

The like by a next friend. Ro. Entr. 158. 

The like by attorney ſpecially admitted by the court. Ro. En. 1 56, 

A diſtringas in an audita querela. Mo, Intr. 243. 

The entry of a diſtringas in audita querela. 2 Bro. Met. 79, 

A venire facias awarded, the ſheriff returned a tarde, and to 
another venire facias, that the defendant is attached by his pledges, 
and a declaration thereupon. Ro. Entr. 162. 

Superſedeas of an execution of lands for the tertenant. Vid. 103. 

The defendant. made default after two Nichils returned upon a 


\ 


(P *89) ſeire facias ; the declaration, and judgment for the plaintiff, 2 


Bro. 53. | 

The king hath ſent to his juſtices his writ cloſe in theſe words, 
Wi. Entr. 12. Vid. 102, 108, 109. 2 Bro. 45, 52. Ra, Eutr. 
154. Bro. R. 124, 126, 127. 2 San. 137. Mo, Intr. 105. 

It is commanded to the ſheriff, &, Wi. Entr. 14. 2 Bro. 50. 
Vid. 104. | | 

Declaration with the entry of heretofore as it appeareth, Wi. 
Entr. 12. Ro. Entr. 155, 159, 161. Bro, R. 122. 

Imparlance after oyer of a releaſe. Ro. Entr. 158. 

Impariance. ibid. | 

A plea after imparlance. Ro. Ent. 158, 160. 

The like after oyer of a defeazannce. Wi. Entr. 21. 

Venire facias awarded. Vid. 107. 2 Bro, 51, Ro. Entr. 155, 
158, 161. Br. R. 122, 126. 2 San. 144. Mod. Intr. 104. 
Bro. Met. 75. 

Scire Facias awarded. Vid. 109, 110, 112. 2 Bro. 49, 5: 
Ro. Entr. 156. Br. R. 126, 128. Cl. Man. 48, 49. 

Superſedeas in Audita Querela. Mod. Intr. 195. + 

Scire Facias after a judgment. Theſ. Bro. 243. 

The like to acknowledge or deny a releaſe after judgment, upon 

the ſtatute of forcible entry. Ibid. 346. 

The like againſt an executor upon an Audita Querela brought 
upon a recognizance acknowledged by the teſtator before the chic! 
juſtice. Id. 206, | bath 

The like upon an Audita Querela upon a recognizance acknov* 
ledged by an infant. Id. 265. HET 

The like againſt the bail of the plaintiff, upon an Audita Querel? 
on a nonproſs. Id. 244. The 


104. 


Actions on the Caſe. 


The award of a venire facias to a defendant in an Audita Que- 
rela. Ibid. 13; 26, 28; 30. 

Elegit upon a reſtitution awarded upon an Audita 8 
brought in chancery, and tranſmitted into the court of King's Bench, 
Idem. 98. E 


Actions on the Caſe. 


Norfolk (J. B. complains of C. D. being in the cuſtody of 

tis A. the Marſhal of the Marfhalſea of our Sove- 
reign Lord the King, before the King himſelf, for that, whereas 
the ſaid C. D. on the tenth day of March, in the fifth year of the 
reign of our Sovereign Lord George the ſecond, King of Great 
Britain, and fo forth, was indebted to the ſaid A. B. in fifty por 
of lawful money of Great Britain, for the like ſum of money, by him had and 1, 
the ſaid C. before that time had and received to the uſe of the faid ceived, 
A. and being ſo indebted, he the ſaid C. afterwards (hat is to ſay) | 
on the ſame day and year, at Thetford aforeſaid, in the county 
aforeſaid, in conſideration thereof, then and there undertook, and 
faithfully promiſed, that he the ſaid C. D. would well and truly 
content and pay to the ſaid A. the faid ſum of fifty pounds, when- 
ever after he ſhould be thereto required. And whereas the ſaid C. 
afterwards (that is to ſay) on the ſame day and year, at Thetford - 14 . 
aforeſaid, was indebted to the ſaid A. in another ſum of fifty pounds, . 
of like lawful money of Great Britain, for the like ſum of money by | 
the ſaid A. before that time, at the ſpecial inſtance and requeſt of 
the ſaid C. and to the uſe of the faid C. paid, laid out, and expend- 
ed; and being ſo indebted, he the faid C. afterwards {that is to ſay) 
the ſame day and year, at Thetford aforeſaid, in confideration there- | 
of, undertook, and * faithfully promiſed the ſaid A. that he would Po) 
well and and truly content to pay him the ſaid fifty pounds laſt 
mentioned, whenever after he the faid C, ſhould be thereto re- 
quired, And whereas the ſaid C. afterwards (that is to ſay) the For money 
ſame day and year, at Thetford aforeſaid, was indebted to the faid lent. 
A. in the further ſum of fifry pounds, of like lawful money, for 
thelike ſum before that time, by the ſaid A. lent to the ſaid C. 
at his ſpecial inſtance and requeſt ; and being fo indebted, the faid 
C. afterwards (that is to Jay) the ſame day and year, = Thetford 

. forelaid, 


Actions on the Caſe. 


.aforeſaid, in conſideration thereof, undertook, and faithfully pro- 
miſed the ſaid A. truly and faithfully to content and pay him the 
ſaid fifty pounds laſt mentioned, whenever after he the ſaid C. 
ſhould be thereto required. ' 
And whereas the ſaid A. afterwards, {that is to ſay) the ſame 
day and year, at Thetford aforeſaid, at the ſpecial inftance and re- 
queſt of the ſaid C. fold and delivered to him divers goods and 
merchandizes of him the ſaid 4. he the ſaid C. in conſideration 
thereof, then and there undertook, and faithfully promiſed, that 
5 _ he the ſaid C. would well and truly pay to the ſaid A. ſo much 
livered for money as ſuch goods, wares and merchandizes fo ſold to the ſaid 
az much as C. by the ſaid A. were reaſonably worth, at the time of the ſale 
they were and delivery thereof, whenever after he the faid C ſhould be 
_— thereto required. And the ſaid A. doth aver in fact, that the ſaid 
Wk "an goods, wares and merchandizes, ſo ſold to the ſaid C. by him the 
averment, faid A. as above, were, at the time of the ſale and delivery thereof, 
that they reaſonably worth the further ſum of fifty pounds of like lawful 
were worth money (that is to ſay) at Thetford aforeſaid, of Which the ſaid C. 
Sol. afterwards (to wit) the ſame day and year, at Thetford aforeſaid, 
had notice. 2 | | 
In indebi- And whereas the ſaid C afterwards ( wit) the ſame. day and 
tatus aſ- year, at Thetford aforeſaid, was indebted to the ſaid A. in the fur- 
ſumpſi: for ther ſum of ſixty pounds, of like lawful money of Great Britain, 
8 for divers other goods, wares and merchandizes of the ſaid A. by 
de and him before that time ſold and delivered to the ſaid C. at his ſpecial 
merchan- inſtance and requeſt ; and being ſo indebted, he the ſaid C. after- 
dizes fold wards (to wit) the. ſame day and year, at Thetford aforeſaid in 
and deliver- egnfjderation thereof, undertook, and faithfully promiſed the ſaid 
A. that he the ſaid C. would well and truly content and pay him 
the ſaid A. the ſaid ſum of fifty pounds laſt mentioned, whenever 
after he the ſaid C. ſhould be therero required W 
For ano- And whereas the ſaid C. afterwards (to wit) the ſame day and 
ther zol. year, at Thetford aforeſaid, was indebted to the ſaid A. in another 
for meat, ſum of ninety pounds of like lawful money, for meat, drink, waſh- 
_ ing and lodging by the faid A. for the ſaid C. at his like ſpecial in- 
—— 4 ſtance and requeſt, before that time found and provided; and being 
ing. ſo indebted, the ſaid C. afterwards (to wit) the ſame day and year, 
at Thetford aforeſaid, in conſideration thereof, undertook, and then 
and there faithfully promiſed; that he the ſaid C. would well and 
truly content and pay to the ſaid A. the ſaid ſum of ninety pounds, 
whenever after he the ſaid C. ſhould be thereto required, 
And whereas afterwards, (0 wit) the day and year above, at 


A quantum Thetford aforeſaid, in conſideration that the ſaid A. before that time, 
meruit for 


. 1, at the ſpecial inſtance and requeſt of the ſaid C. had found and pro- 

8 . vided ſor the ſaid C. other ſufficient meat, drink, waſhing ands lodg- 
(P *91) ing, for a long time (0 wit) for the ſpace of twelve months then 
laſt paſt, at 7 /e!ford aforeſaid, he the ſaid C. then and there undet- 


took 
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took and faithfully promiſed the ſaid A. that he the ſaid C would 


well and truly pay to the ſaid 4. ſo much lawful money of Great 
Britain as the ſaid A. reaſonably deſerved to have of the ſaid C. for 
ſach meat, drink, waſhing and lodging, ſo found and provided by 
the ſaid A. for the ſaid' C. as above, (to wit) at Thetford aforeſaid. 
And the ſaid A. faith in fact, that he reaſonably deſerved io have of 
the ſaid C. for the ſaid meat, drink, waſhing and lodging, fo found 
and provided for the ſaid C. as above, the ſum of fifty pounds, of 


lawful money of Great Britain, of which the ſaid C. afterwards 


(to wit) the ſame day and year aforeſaid, at Thetford aforeſaid, 
had notice from the ſaid A. : | 


And whereas the ſame day and year at Thetford aforeſaid, the And inde- 
ſaid C. was indebted to the ſaid A. in the ſum of one hundred bitatus a- 
pounds of like lawful money, for certain work and labour done ſumpfit for 
before work and 


eſt, and labour. 


and performed by the ſaid 4. in his trade of a carpenter, 
that time for the ſaid C. at his ſpecial inſtance and requ 
for divers materials, and neceſſary things found and provided by the 
ſaid 4. in and about ſuch work, at the like {ſpecial inſtance and 
requeſt of the ſaid C. and being ſo indebted, the ſaid C. afterwards 
(io wit) the ſame day and year, at Thetford aforeſaid, in conſide- 
ration thereof, undertook, and faithfully promiſed the ſaid A. that 
he the ſaid C. would well and truly content and pay him the ſaid 4. 


the ſaid onehundred pounds, whenever be ſhould be thereto required. 


And whereas the ſaid 4. afterwards (to wit) the day and year, 
above mentioned, at Thetfrd aforeſaid, had done and performed 
for the ſaid C. at his like ſpecial inſtance and requeſt, certain other 


at the like inſtance and requeſt of the ſaid C. found and provided 
divers other materials and things uſed and employed in and about 
the ſaid work and labour laſt mentioned, he the ſaid C. then and 
there, in conſideration thereof, undertook, and faithfully promiſed 
the ſaid A. that he would content and pay to the ſaid A. all ſuch 
ſums of money as the laid 4. deſerved to have for ſuch work and 


labour laſt above mentioned to be done and performed by the ſaid 


A. for the C. and for ſuch materials about the ſame, found and pro- 
vided by the faid A. as afpreſaid, whenever he ſhould be thereto 
required, And the ſaid 4. in fact faith, that he reaſonably 
deſerved to have for the ſaid work and labour laſt above 
mentioned, to be done and performed for the ſaid C. by 
him the ſaid H. the ſum of fifty pounds of like lawful mo- 
ney ; and that for the neceſſary materials, and things found and 


provided by the faid A. in and about ſuch work and labour, he ,, 3 
reaſonably deſerved to have another ſum of fifry pounds, of like bitatus af. 
lawiul money, of which the ſaid C. afterwards (io wit) the ſame ſumpũt for 
day and year, at Thetford aforeſaid, had notice from him the an apothe- 


ſaid 4. 
And whereas, the ſame day and year, at Thetford aforeſaid, the 


Laid C. was indebted to the ſaid A. in the further ſum of twenty daughter. 
Pounds of like lawful money, for curing and healing one F. D. (P *92) 


daughter 


meruit for 


work and labour in his the ſaid As trade of a carpenter ; and had, the ſame. 


—— Ee dim 


Actions on the Cafe. 
daughter of the ſaid C. D. (at the ſpecial inſtance and requeſt of the 
fax Ci) of divers diſeaſes and: mfirmities, which the faid F. before 
that time laboured under; and being fo. indebted, the ſaid C. af- 
terwards (to wit} the ſame: day and year aforeſaid, in confiderari- 
on thereof, undertook, and fa ithfully promifed to pay to the faid A. 

the faid twenty pounds, whenever he ſhould be thereto requeſted. 
A quantum And whereas the faid 4. the ſame day and year, at Thetford 
meruit for afureſaid, at the ſpecial. inflance and requeſt of the faid C. D. had 


the ſame. healed and cured the faid F. D. daughter of che ſaid C. D. of di- 


vers other infirmities and diſeaſes which the faid F. D. before tha: 
time la boured under, the ſaid C. D. then and there, in conſideration 
thereof, undertook, and fairhfully promiſed, that he the faid C. 
would well and truly pay to. the ſaid 4. all fock ſums of money 
as he the faid 4. reafonably deferved to have for the fame ; and 
the faid A. in fac ſaith, that he reaſonably deſerved to have for 
the ſame from the faid C. another ſam of twenty pounds of which 
the ſaid C D. had notice from the ſaid A. on the day, and at the 
place aforeſaid, And whereas the ſame A. and C. afterwards 
An inßmol (12 wit) the fame day and year, at Thetfird aforeſaid, accounted to- 
computaſ. getber of and concerning divers ſums of money before that time due 
ſet. to the ſaid A. from the taid C. and then in arrear and unpaid; and 
vpon ſuch account ſtared, the aforefaid C. was then and there found 
to be in arrear to the faid A. in the ſum of one hundred pounds of 
like lawfu} money, and being ſo found in arrear, the aforeſaid C. 
inconfideration thereof, (ia wit) the ſame day and year, at Thetford 
aforeſaid, undertook, and to the ſaid 4. then and there faichfully 
promifed, that he the faid C. would well and truly content and 
pay the ſaid A. the aforeſaid one hundred pounds, whenever aſter- 
wards he ſhould be thereto required. Nevertheleſs, the aforefaid 
C. not __—— ſeveral promiſes and undertakings aforeſaid, 
made in form aforeſaid, but contriving and fraudulently intending 
craftily and ſubrilly to deceive and defraud the ſaid A. in this par- 
ricular, hath not paid the ſeveral ſums, or any part thereof, to the 
ſaid A. nor in any manner howſoever made him ſatisfaction for the 
fame, alrho' the aforefaid C. hath been requeſted thereto by the 
ſaid A. afterwards, (to wit) the tenth day of May, in the year firlt 
abovememioned, and often afterwards, at E. aforeſaid in the 
county aforeſaid, but he the faid C. hitherto hath, and ſtill doth 
_ refuſe ſo to do: Wherefore he the ſaid C. ſaith, that he is there- 
by injured and endamaged to the value of three hundred pounds, 

and therefore hath brought this ſuit, and ſo forth. 
A declara- [London ff. A. B. late of the parith of St. Michael Dueenhithe, 
* * Londen, was attached to anfwer to C. D. of a plea of treſpaſs upon 
note againg the cafe, and ſo forth 3 and the faid C. by John Cock, his attorney. 
the detend- complains, that whereas the ſaid A. the tenth day of Marei, in the 
ant as year of our lord one thouſand ſeven hundred and thirty one, at the 
ee pariſh of Ste, Mary le Bow, in the ward of Cheap, Londen, inade a 
an ev ho certain promiſſory note in writing, and fubſcribed his hand writing 
d | | thereto, 


>» a ©ET r 
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thereto, and delivered the ſame to the ſaid C. by which he pro. date; ſet- 
miſed to pay to the ſaid C. or to his order, twenty pounds of law- ing forth 
ful money of Great Britain, one month after date, for value received ; that A. 

by reaſon of which, and by force of the ſtatute in that caſe made pa ye 
and provided, the faid 4. became liable to pay to the faid C. the (p 493) 
ſaid twenty pounds, at the time in the ſaid note for that purpoſe EY 62 
limited and appointed? and being ſo indebted, the faid 4. in con- By force of 
ſideration thereof, the ſame day and year above mentioned, at the the ſtatutes 
pariſh and ward aforeſaid, undertook, and faithfully promiſed the became Ha- 


faid C. that he would. well and truly pay him the ſaid ſum of me uy, 
twemy pounds mentioned in the faid note, at the time for that pur- — de 


pole therein limited and appointed. And whereas alſo the faid A. ſo liable 
aſierwards. (nat is to ſay) the tenth day of April, in the year of our Promiſed 
Lord one thouſand ſeven hundred and thirty two, at London aforeſaid, A fer 
in the pariſh and ward aforeſaid, made another promiſſory note in —_— 
writing, bearing dare the day and year laſt above mentioned, and yams og 
ſubſeribed the ſame with his own hand, and delivered it to the ſaid as drawer, 
C. and thereby promiſed to pay to the ſaid C. one hundred pounds, Payable on 
of like lawful money of Great Britain, on demand, for value 8 
received; by reaſon whereof, and by force of the ſtatute in that NE 
caſe made and provided, the ſaid A. became liable to pay to the ther note 
ſaid C. the ſaid one hundred pounds upon demand ; and being fo for 100l. 
liable, the "ſaid A. afterwards (that is to ſay) the ſame day and tere! 
year, at Landon aforeſaid, in the pariſh and ward aforeſaid, in con- * quay 
fideration thereof, undertook, and faithfully promiſed the ſaid C. SEL 
he would well and truly pay him the ſaid one hundred pounds demand. 
whenever he ſhould be thereto required. And whereas one C. And by 
F. afterwards (hat is to ſay) the tenth day of May, in the ſaid year ſorce of the 
of our Lord one thouſand ſeven hundred and thirty two, made bis ame llabl- 
or g we A , | came liable, 
promiſſory note in writing, bearing date the day and year laſt and being 
mentioned, and ſubſcribed the ſame with his own hand, and deli- ſo liable, 
vered it to the ſaid A. and thereby faithfully promiſed, that he promiſed to 
the ſaid GC. would pay to the ſaid 4. or order, fifty pounds, fix l. 22 
weeks after date, for value received: And afterwards, and before A. 
payment of the ſaid fifty pounds, or any part thereof, to the ſaid A. againſt the 
( that is to ſay) the tenth day of June, in the year aforeſaid, at the defendant, 
pariſh and ward aforeſaid, the ſaid A. by an indorſement on the 2 indorior. 
ſaid note in writing, bearing date the day and year laſt mentioned, A pr 
ſubſcribed with the hand-writing of the ſaid 4. directed and ap- _—_ = 
pointed the ſaĩd C. to pay the contents of the ſaid note to him the tg, 
ſaid C. or his order, for value received. And the ſaid C. faith. That A. in- 
that in fact, he the ſaid C. after the expiration of the ſaid fix weeks cot ied it 0 
after the ſaid date of the ſaid note, (thzt is to ſay) the firit day of 8 Sites the 
July, in the year aforeſaid, at the pariſh and ward aſoreſaid, ſhew- — ; 
ed the ſaid G. the ſaid note, with the ſaid indorſement thereon, and ment di- 
required the faid G. to pay him the ſaid C. the ſaid fifty pounds tected it to 


therein contained, according to the tenor of :he ſaid note and in- 5 1 
dorſement A; indorſca 


it to the 
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plaintiff. dorſement thereon made as aforeſaid; but he the faid G. then and 
Thar the there refuſed to pay the ſame to the ſaid C. of which the ſaid 4, 
_ afterwards (that is to ſay) the ſaid firſt day of July, in the year 


note to the aforeſaid, at the pariſh and ward aforeſaid, had notice; by rea. 


drawer, and ſon whereof, and by force of the ſtatute in that caſe made and pro. 


requeſted vided, the ſaid A. became liable to pay to the ſaid C. the ſaid fifty 


2 x pounds, mentioned in the faid laſt mentioned note, and being ſo li- 
zee. able, the ſaid A. afterwards (that is to ſay) the firſt day of Fu, in 
ſuſed. the ſaid year of our Lord, at London aforeſaid, in the pariſh and 
Notice to ward aforeſaid, in conſideration thereof, undertook, and faithfully 
the defend - promiſed the ſaid C. that he the ® ſaid 4. would well and truly pay 
1 him the ſaid fifty pounds whenever after he ſhould be thereto re- 
(P*9 10 quired, And whereas, the tenth day of Auguſt, in the ſaid year of 
e de our Lord, one thouſand ſeven hundred and thirty two, at the pariſh 
ar eta and ward aforeſaid, one J. M. made a promiſſory note in writing, 
defendant bearing date the day and year laſt mentioned, and ſubſcribed the 
became Afaid note with his own hand, and delivered the ſame to one S. T. and 
chargeable. thereby promiſed to pay to the ſaid S. T. or order, one hundred 
ogy rs pounds, of like lawful money of Great Britain, one month after date, 
8 2 for value received. And the ſaid S. T. before payment of the ſaid 
miſed to laſt mentioned ſum, or any part thereof, by his indorſement in writ- 
pay, &. ing upon the ſaid note, bearing date the day and year laſt mentioned, 
Another ſubſcribed with his own hand at London aforeſaid, in the pariſh 
ere and ward aforeſaid, appointed and directed the ſaid J. M. to pay 
83 the ſaid one hundred pounds mentioned in the ſaid note to one W. 
as a ſecond L. or his order, for value received. And the ſaid . L. after- 
indorſor. -wards and before the expiration of the ſaid month, after the date of 
That J. M. the ſaid note, and before payment of the ſaid one hundred pounds 
nerf ts therein mentioned, or any part thereof, by another indorſement in 
That S. T. writing, bearing date the day and year laſt above mentioned, 
indorſcd it ſubſcribed with his own hand, at London aforeſaid, in the pariſh 


to W. I. and ward aforeſaid, appointed and directed the faid J. M. to pay 


Who in- the ſaid one hundred pounds to the ſaid A. at the time in the faid 
dorſed it to 


. note for that purpoſe limited and appointed; and the ſaid A. after- 
: wards, and before the expiration of the ſaid month, aſter the date 
of the ſaid note, and before payment of the ſaid one hundred pounds 

Whoin- therein mentioned,. or any part thereof, by another indorſement in 
dorſed it to writing, bearing date the day and year laſt above mentioned, ſub- 
— plain- ſoribed with his own hand, at London aforeſaid, in the parith and 
13 ward aforeſaid, appointed and directed the ſaid J. M. to pay the 
ſaid one hundred pounds to the ſaid C. at the time in the ſaid note 

for that purpoſe limited and appointed; of which ſeveral indorſe- 

That the ments afterwards, the ſaid tenth day of Auguſt, in the year laſt 
drawer had above mentioned, the ſaid J. M. had notice at London aforeſaid, in 
RR. the pariſh and ward aforeſaid, And the ſaid C. H. in fact ſays, 
ments. that afterwards, and at the expiration of one month from the date 
| of the ſaid note laſt mentioned, (that is to ſay) the twelfth day of 


September 
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September following, at the place aforeſaid, he the ſaid C. D. ſhew- ,,...n., 
ed the note, with the ſeveral indorſements above mentioned, there- the 4 
on made and ſubſcribed, to the faid'F. M. and then and there re- er, and re- 
queſted him to pay the ſaid ſum of money contained in the ſaid note, fuſal. 

to the ſaid C. D. according to the tenor and purport of the ſame ; 

but he the ſaid 7. M. then and there refuſed to pay the ſame ; of 

which the ſaid A. afterwards, (that is to ſay) the day, year, and That the 
place laſt above mentioned, had notice from the ſaid C. and the money was 
{aid ſum of money mentioned, in the ſaid laſt mentioned note, or any not Paid 
part thereof, not having been paid by the ſaid F. M. to the ſaid 4. oy 1 Nas: 
by reaſon thereof, and by force of the ſtatute in that caſe made and (6 (iq w 
provided, the ſaid 4. became chargeable to pay to him the ſaid L. That by 
C. the ſum of money contained in the note; and being ſo-charge- force of the 
able, the ſaid A. afterwards, {that is to ſay) the ſame day and 2 the 
year laſt above mentioned, at London aforeſaid, in the pariſh and — 
ward aforeſaid, undertook, and faithfully promiſed to pay to the able. oy 
ſaid C. the ſaid ſum laſt mentioned, whenever he ſhould be there- / 95 
to required. Nevertheleſs, the ſaid 4. not regarding his ſaid ſe- And being 
veral promiſes and undertakings, but contriving, and fraudu- fo liable, 
lently intending to deceive and defraud the ſaid C. hath Promiſed to 
not paid him the ſaid ſeveral ſums of money, or any part thereof; P. . 
altho the ſaid A. afterwards, (that is to ſay) the ſame day and 

year laſt above mentioned, and often times afterwards, gt London 

aforeſaid, in the pariſh and ward aforefaid, was by the ſaid C. there- | 

to requeſted ; but the ſaid A. hitherto hath, and ſtill doth refuſe ſo $ 

to do, whereby the ſaid C. faith, that he is injured and endamaged 


to the value of five hundred pounds, and therefore brings his foie 
(ard þo forth, l 


. MorTon againſt SLeppaALL. 


 Midd. (to wit) Fohn Morton complains of John Sleddall in the Dahms. 
cuſtody of the Marſhal, (and fo forth,) for that whereas the ſaid din 3 
John Sleddall the 1 zth of April, in the year of our Lord 1717, at change 
Weſtminfler in the ſaid county, (he then being a perſon trading, againſt the 
merchandizing, and uſing commerce, at Weſtminſter aforeſaid) ac- awer, the 
cording to the uſage and cuſtom of merchants, made his certain — 8 
bill of exchange in writing, ſubſeribed with his own hand, bearing orc . 
date the ſame day and year, and directed the ſaid bill of exchange drawn re- 
to one Kingemill Eyre ; by which ſaid bill of exchange, the ſaid fuſing to 
John Sleddall required the ſaid Kingsmill to pay to one Thomas Pi- accept it. 
þmn, or to his order, the ſum of 201. twenty days after ſight of the Lilly 44. 


. . . * Ti 
ſaid bill, value received, and to place it to the account of ſubſiſt- 3 
ence, ſor the uſe of Captain Spicer's company of invalids; which ſaid made a bill, 


Thomas Drawn up- 
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on Kingſ- T homas Pipon, afterwards (to wit) the 1 4th day of May, in the ſaid 
mill Eyre, year of our Lord at Weſtminſter aforeſaid, by his indorſement upon 
Efq. the ſame bill of exchange, made according to the uſage and cuſtom 
That Pipon of merchants, ordered the contents of the id bill, ro be paid to one 
kane do the Fohn Yorler, or to his order z which ſaid John YVowler afterwards, 
John Vow. (79 wit) the 27th day of Ma, in the year aforeſaid, at Weſtminſter 
ler. aforeſaid, by his indorſement upon the ſame bill of exchange made, 
Who in- according to the uſage and cuſtom of merchants, ordered the con- 
ae the rents of the ſame bill, to be paid to the ſaid Jom Morton, or to his 
plaintic the order: And the faid Jon Morton in fact ſays, that afterwards 
io wit) the iſt day of June in the year above ſaid, at Weſtminſter 
Averment. aforeſaid, he ſhewed the ſaid Kingamill Eyre the ſaid bill, wich the 
that the indorſement thereupon made, and then and there required him to 
perfon up- accept the ſaid bill, which the ſaid Kingsmill then and there re- 
on whom fuſed to do, or ever to pay the ſaid 2ol. therein mentioned; 
de of which premiſſes the ſaid Jo/n Sleddall afterwards, (to wit) the 
2 8th day of June, in the year aforeſaid, at Weſtminſter aforeſaid, had 
cept ir. notice, by reafon of which premiſſes, he the ſaid Jo/n Sleddall, ac- 
By which cording to the uſage and cuſtom of merchants, became, and i 
15 became chargeable to pay to the ſaid John Morton, the ſaid 201. mentioned 
—_ © inthe ſaid bill of exchange. And the ſaid Fo/n Sleddall, being fo 
as chargeable, afterwards, {to wit) the ſame day and year at Weſt. 
minſter aforeſaid, in conſideration thereof, undertook, and to the 
ſaid John Morton, then and there faithfully promiſed, that he the 
ſaid John Sleddall, would well and truly content and pay to the 
ſaid John Morton, the ſame 20l. And alſo whereas the ſaid Jon 
P *96) Sleddall, the 30th day of Auguſt, in the year aſoreſaid, was indebt- 
ed to the ſaid John Moron, in 801, for money by the faid John 
Sleddall before that time, received, to the uſe of the ſaid Jon Mor- 
ton; and being ſo indebted, tae ſaid 7% Sleddall, the day and year 
laſt aboveſaid ar Weſtminſter aforeſaid, in conſideration thereof, 
undertook, and then and there faithfully promiſed to the ſaid John 
Morton, that he the ſaid 7% Sleddall would well and truly content 
and pay to the ſaid Fo/n Morton, the ſaid 80]. whenever he ſhould 
be thereto required. Nevertheleſs the ſaid John Sleddall little re- 
garding his ſaid ſeveral promiſes and undertakings, but wicked) 
and fraudulently intending, craftily and ſubtilly to deceive and 
defraud him the ſaid John Morton in that behalf, hath not paid the 
ſaid ſeveral ſums of money, or any part thereof to the ſaid Jon 
Morton, altho' the aforeſaid John Sleddall was requeſted thereto by 
the ſaid John Morton afterwards, (to wit) the 31ſt of Auguſt, in the 
year aforeſaid, and often after that time at Wetminfler aforeſaid, 
but always hitherto hath, and till doth refuſe ſo to do, to the da- 
—_—_ of the ſaid John Morton, 8ol, for which he brings this ſuit, 

and fo forth. | 
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BELasvsE againſt HESTER. 


Trin. 9 W. 3. Roll 493. 


Surrey, (to wit) Fo/m Hefter was attached by his Majeſty's writ of 8 
privilege, iſſuing out of this court, to anſwer to Richard Belaſyſe, Eſq. upon a bill 
one of the clerks of Jom Cooke, Eſq. principal prothonotary of his of exchange 
Majeſty's court of common bench, according to the liberties and by — pro. 
privileges of the ſame court, for the ſaid prothonotary, or any of his Cgutor 10 


whom the 
clerks, and other officers of the ſame bench, from the time whereof — — 
the memory of man is not to the contrary uſed and approved of in payable 


the ſame, of a plea of treſpaſs upon the caſe, and fo forth, And againſt the 
whereof the ſaid Richard in his proper perſon complains, that where- A 
as the firſt day of May, in the year of our lord 1697, and long be- That 8 * 
fore, as well the ſaid Jain Heſter, as one William Greveſon, were defendant 
perſons trading in the way of merchandize, and negatiating and and one 
uſing commerce within this kingdom of England, (to wit) at South. Oreveſon 
wark in the county of Surrey. And the ſaid William the ſame day dere mer- 


and year at Southwark aforeſaid, according to the cuſtom of mer- 1 
chants, made his certain bill of exchange, bearing date the ſame day Greveſon 


and year, directed to the ſaid John Heſter, and thereby requiring made a bill 
the laid John Heſter in ten days after fight of the ſaid bill of ex- of ex- 


change, to pay to the ſaid Richard by the name of Richard Belaſyſe, change, 


Eſq. or to his order, the ſum of ten pounds for the like ſum receiv- _ yon" gl 


ed of Mr. William Wilkinſon. And the aforeſaid Fohn Heſter af- Heſter the 
terwards, (to uit) the 7th day of May in the ſaid year of our Lard Pefendant , 
1697, at Southwark aforeſaid, had notice, and a fight of the ſaid ba. — 
bill of exchange, and according to the uſage and cuſtom of merchants, That he 
then and there accepted the ſame ; and by reaſon thereof, he the accepted 
ſeid Jon Heſter became liable to pay to the ſaid Richard the ſaid the ſame. 
ol, in the fame bill of exchange, mentioned according to the tenor By which 
ind effeRt of the ſaid bill; and being ſo liable, the aforeſaid Jun fa here 
Heſter afterwards (to 4vit) the ſame day and year laſt aboveſaid, at 
Southwark aforeſaid, in conſideration thereof undertook, and ther: 
fairhfully promiſed the ſaid Richard, that he the ſaid Fo/n Hefter (P *97) 
would well and truly pay to the ſaid Richard, the ſaid money con- 
tained in the ſaid bill according to the tenor and effect of the ſame. 
And alſo whereas the aforeſaid John Heſter, the ſaid day and year 
aboveſaid, was indebted to the ſaid Richard, in another 10l. of 
lawfo! money of England, for money before that time had and re- 
ceived by the ſaid John Heſter, to the uſe of the ſaid Richard. And 
being ſo indebted, the aid John Hefler afterwards, (to wit) the 

day and year at Sourhwark aforeſaid, in conſideration thereof, 


undertook, 
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undertook, and then and there faithfully promiſed the ſaid Richard, 
that he the ſaid Jon Heſter would well and truly content and pa 

the ſaid ſum of 10/. laſt mentioned to the ſaid Richard, whenever 
he thould be thereto required. Nevertheleſs, the ſaid 7% - efter, 
not regarding his ſeveral promiſes and undertakings, but contriving, 
and fraudulently intending ro deceive and defraud the ſaid Richard 


(altho' the ſaid John was by the ſaid Richard, on the tenth day of 


May, in the year of our Lord one thouſand fix hundred and ninety- 
ſeven ; and often afterwards, at Southwark aforeſaid, requeſted 
therero), yet the ſaid o/2n hath not contented or paid to the ſaid 
Richard the ſaid ſeveral ſums, or any part thereof, but hitherto 
hach, and ſtill doth altogether refuſe ſo do, to the damage of the 
ſaid R. twenty pounds; and therefore he brings this ſuit, and þ 
forth. | 


HerLE againſt JeNNey and others, 


Trinity Term, the tenth of King George. 

TS. London (to wit) Thomas Jenney, late of the city of Norwich, in 
drew a bill the county of the ſaid city, Eſquire ; Fe/n T heophilus Deſaguliers, 
of exchange late of the pariſh of St. Margaret's Weſtminſter, in the county of 
Middleſex, Doctor of Laws; Thomas Moore, late of Lincolns Inn, 

in the county of Miadleſex, Eſquire ; Andrew Robinſon, late of 

the pariſh of St. Margaret's, Weſtminſter, in the county of Middle- 

ſex, Eſquire ; Thomas Burdus, late of the pariſh of St. Margaret's 

in the county of Middleſex, Eſquire ; Jom Lawton, late of the 

ſame place, gentleman, and William Branthwait, late of the Mid- 

ale Temple, London, Eſquire, were attached to anſwer to Nicholas 

Herle, Eſquire, of a plea of treſpaſs on the caſe ; and whereupon, 

the ſaid Nicholas, by James Rider, his attorney, complains, that 

whereas the ſaid 7. J. J. T. D. T. M. A. R. T. B. J. L. and 

. B. together with John Collier, late of the pariſh of St. Martin's 

in the fields, in the county of Middleſex, gent. and Robert Haclet, 

late of Weſtminſter, in the county of Middleſex, Eſquire, (which 

faid John Collier and Robert Hacket now ſtand outlawed by proceſs, 

for that purpoſe had in this court, upon the ſaid writ, at the ſuit 

of the ſaid Nicholas, of the plea aforeſaid) the twenty-ſeventh day 

Directed to of September, in the year of our Lord one thouſand ſeven hundred 
_ Pratt, and twenty, at London, in the pariſh of St. Mary le Bow, in the 
eee ward of Cheap, according to the uſage and cuſtom of merchants, 
has 43-4 IT time out of mind uſed and approved of, inade their bill of exchange 
pay to the ſubſcribed with their own hands, bearing date the ſame day and 
plaintiff year, and directed the ſaid bill of exchange to one 7% Pratt, 
19451. on Efquire, by which ſaid bill of Exchange, the ſame Tromas, John, 
* T heophilus, Thomas, Andrew, Thiomas, * John, William, John and 
G *98) Robert requeſted him the ſaid J Pratt, to pay to the ſai Nichs- 


has 


- . 
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pounds: and afterwards (to wit) the twenty brit day of Ofeber, in 
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las Herle, upon demand, one thouſand nine hundred forty-five That plain- 


tiff gave no- 


i f th 
the ſaid year, one thouſand ſeven hundred and twenty, at London bill Dy N 


aforeſaid, in the pariſh and ward aforeſaid, the ſaid Nicholas gave pe:ſonupon 
notice to the ſaid Jo/n of the ſaid bill of exchange, and then and Whom it 
there required him to accept the ſame, and to pay the money Ts e e 
therein contained, according io the uſage and cuſtom of merchants ſuſed to ac. 
aforeſaid, and according to the tenor of the ſame bill; but the ſaid cept it. 
John Clark then and there refuſed to accept the ſame bill of ex- That by the 
change, or to pay the money therein contained ; and the ſaid Mi- OM of 
cholas afterwards (to wit) the ſame day and year laſt mentioned, woody e 
gave notice thereof to the ſaid 7. J. J. T. D. 7 1M. A. R. T7. adde. 

J. L. V. F C. and R. (to wit) at London aforeſaid, in the pariſh 

and ward aforeſaid, by reaſon of which premiſes, and alſo by force 

of the ſaid cuſtom of merchants, time out of mind uſed and 

approved of, they ſaid 7. J. J T. T. M. 4. T. B. J. L V. F. C. 

and R. according to the uſage and cuſtom of merchants, became, 

and are liable to pay to the ſaid Nicholas the ſaid fum ſpecified in : 

the ſaid bill, according to the tenor of the ſame ; and they the ſaid _ _ 
7. J. J. T. T. M. A. T. B. J. L. V. J. and R. being ſo liable 9 
afterwards, (to wit) the ſame day and year laſt mentioned, at Lon- pay. 

don aforeſaid, in the pariſh and ward aforeſaid, in conſideration of 

the premiſſes underrook, and then and there faichfully promiſed, 

that they the ſaid T. J. J. T. 7. M. A. T. B. J. L. V. J. and R. 

would well and truly content and pay to the ſaid V. the ſaid ſum 

of money mentioned in the ſaid bill, whenever they ſhou}1 be 

thereto required. And whereas the ſaid T. 25 . 

and R. afterwards (to wit) the ſaid twenty · ſeventh day of September, 

in the year one thouſand ſeven hundred and wenty aforeſaid, at 

London aforeſaid, in the pariſh and ward aforeſaid, according to That the 
the uſage and cuſlom of merchants aforeſaid, time out of mind deſendants 
uſed and approved of, made a certain other bill of exchange, ſigned N 
with their own hands, bearing date the ſame day and year laſt men- Whe eby 
tioned, and directed the ſame bill of exchange to the faid John they requir- 
Pratt, Eſq; by which ſaid bill of exchange laſt mentioned, the ſame ed the ſaid 
7. J. J. D. T. M. A. T. J. L. W.4. T. B. L. J. C. and R. re- John Pratt 
queſted the ſaid Jh Pratt to pay to the ſaid Richard, upon demand 1 tot 
another thouſand nine hundred forty five pounds out of money in —— in 
the hands of the ſaid John Pratt, belonging to the proprietors of his hands, 
the Devonſhire mines and quarries, being part of the conſideration belongingto 
money for the purchaſe of Weftbuckland. And afterwards, (to wit) the proprie” 
the ſaid firſt day of October, in the ſaid year one thouſand ſeven 3 
hundred and twenty, at London aforeſaid, in the pariſh and ward mines, &c. 
aforeſaid, he the ſaid Nicholas gave notice to the ſaid J. Pratt of That be te- 
the ſaid bill of exchange laſt mentioned, and then and there re - fuſed to ac- 
quired him to accept the ſaid bill, according to the uſage and <P*it. 
cuſtom of merchants, and to pay the ſaid bill laſt mentioned, ac- 


. cording 


| = 
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cording to the tenor of the ſame, but the ſaid Jon Pratt then and 
there refuſed to accept the ſaid bill laſt mentioned, or to pay the 
ſame : and the ſaid Nicholas afterwards (to wit) the ſame day and 
year laſt mentioned, gave notice thereof to the ſaid 7. J. T. J. 
A. T. J. J. V. and R. (to wit) at London aforeſaid, in the pariſh 
„ and ward *aforeſaid, and by reaſon thereof, and by virtue of the 
(P 99 * cuſtom of merchants aforeſaid, the ſaid 7. *. 7. 
bon s er], of and R. according to the ſaid cuſtom, then and there became, 
= 8 and are liable to pay to the ſaid Nicholas the ſaid ſum of money 
ant became ſpecified in the ſaid laſt mentioned bill, according to the tenor of 
liable, and the ſame ; and being ſo liable, theſaid T. J. T. T. 4. T. J. J. V. 
being ſo lia - and R. afterwards, the ſame day and year laſt mentioned, at Lon- 
_ pre- don aforeſaid, in the pariſh and ward aforeſaid, in conſideration 
miſeg to thereof, undertook, and then and there faichfully promiſed to pay 
to the ſaid N. the ſum of money mentioned in the ſaid laſt men- 

tioned bill, whenever after they ſhould be thereto required. 

Then comes an indebitat' aſſumpſit for money due for, and unpaid 
upon buying ſeveral lands and tenements of the plaintiff by the de- 
fendants, | 

Another indebitat aſſump/it for money lent. | 

The like for money had and received. | 

This caſe is reported in modern cafes in law and equity 265, by 

. 3 1 the name of Jenney and Heale, but the true name of the caſe is u 

= wg 5 the writ of error, Jenney and others and Her le. : 

1361. 1 And altho' in the Common Pleas, the plaintiff had judgment, yet 

Stra. 59 1. this judgment was reverſed in the court of King's Bench; and 
what was inſiſted upon for the defendant in error, in maintenance 
of the judgment, was, that this was a good bill of exchange, inaſ- 
much as it had all the qualities of ſuch a bill, that is, the drawer, 
payer and drawee, and that a ſer form of words was not neceſſary 
in bills of exchange, nor that it muſt be between merchants, on 
the reaſon of the caſe of Bellaſis and Hefter, in Lut. 589, 

And that the drawing and ſigning every bill of exchange implied 
a conſideration for fo doing; ſo the expreſſing the money to come 
out of a certain fund did not make it worſe. | 

But in order to reverſe this judgment, it was inſiſted on the other 
fide, that this was not a good bill of exchange, becauſe contingent, 
and payable only in caſe that the perſon, upon whom it was 
drawn, had ſufficient in his hands out of ſuch fund; for if the 
perſon had not ſufficient in his hands, he might have refuſed to 
accept it, and could not be charged for non-acceptance, therefore 
not a perfect and compleat bill of exchange, within the intention of 
the law, that favours bills of exchange for the benefit of trade, 
becauſe they are to be negotiable, 

And it was ſaid by the court, that this was no more than a di- 
rection or appointment to the caſhier, to pay the money, and doth 
not anſwer the neceſſity of trade; for as it is not negotiable — 

< | bil 
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bill for money, it would be hard to charge the drawer ; for 
if he might be charged with ſuch a note, then every man, who 
gives his ſteward an order or authority to pay money, might be 
charged for non-payment, 

It was ſaid by the court, that cuſtom had carried bills of ex- 
change a great way, but never ſo far as ro make them payable out 
of a particular fund ; and for theſe reaſons, and ſome others, (but 
theſe the moſt material) the judgment was reverſcd, 


: P *100 
JohN LEWIN againſt Fx AN cis BRUNETT1 on a writ 
of error in the Exchequer-chamber, upon a judg- 


ment in the King's Bench. 


Nlas before our ſovereign Lord the King at Weſtminfler, of the term 
of the Holy Trinity, in the fourth year of the reign of our ſovereign 


Lord James the Second, King of England, c. Roll 114. 8 


Be it remembered chat heretofore, (that is to ſay) in Eaſter Term — = — 


laſt paſt, came before our ſovereign Lord the King at Meſiminſſer, of exchange 
Francis Brunetti, merchant, by G. V. his attorney, and then which the 
brought here into the court of our ſaid ſovereign Lord the King, a Ps wn 
certain bill againſt Jon Lewen, merchant, in the cuſtody of the OE 
marſhal, and ſo forth, in a plea (or in an action) of treſpaſs upon grawer ot 
the caſe, and there are pledges to proſecute (to wit) 7% Doe and the bill, 
Richard Roe, which ſaid bill followeth in theſe words (to wit): Lutw. 896. 
London (to wit) Francis Brunetti, merchant, complains of Jain e os 
* Lewin, merchant, being in the cuflody of the marſhal of the That 1 
* Mar/halſea, of our ſovereign Lord the King before the King don is an 
ö * himſelf, for this cauſe (that is to ſay) that whereas the city of ancient ci- 
! * London is, and time out of mind hath been an ancient city; and 9. _ Wn 
3 * whereas the city of Leghorn, in parts beyond the ſeas, is, and ogra 
q time out of mind hath been an ancient city: and whereas an uſance city, 
mentioned in any bill of exchange, directed by any merchant re- 
8 * ſiding in London, for the time being, to any other merchant dwel- 
ling in the city of Leghorn, for the time being, is, and during 
* the time aforeſaid hath been, according to the cuſtom uſed amon That a 
* merchants, three months from the date of ſuch bill of exchange. eee 
5 * And whereas, at London aforeſaid, (io wit) at the pariſh of St. change 


* Mary le Bow, in Cheap ward ; there is, and time out of mind from Lon- 


mm R892 


= 3 " WD _ was ow 


- * hath been a cuſtom uſed and approved of among merchants, don to Leg- 
# * and other perſons trading and uſing merchandize at London, and hor 2 


* merchants at the city of Leghorn atoreſaid, (that is to ſay that ag . 
* where any merchant dwelling or reſiding at London aforeſaid, hath tom for the 
* drawn any bill or bills of exchange, according to the uſage of drawing 

* merchants, (to wit) a firſt, ſecond, third and fourth, of one and e, wo-. 
the ſame tenor and effect, and ſor one and the ſame ſum, and — 5 i 
directed ſuch bills of exchange to any merchant reſiding at Leg- exchange 
* horn aforeſaid, thereby requiring ſuch merchant, to whom ſuch _ 


Vor. I. K ill 
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the ſame © hill hath been ſo directed, to pay at a uſance, any ſum of money 


pron And « ſpecified in ſuch bill of exchange, to any merchant therein named 
u 


8 his order, for value received from the ſame merchant to whom 
direds ſuch ſuch bill of exchange hath been appointed to be paid, and to 
bills to any place the ſame to account, as by advice; and if ſuch merchant, 

merchants to whom payment of ſuch bill of exchange hath been ſo directed 
2 at e refuſe to accept the ſame, upon a requeſt made to him for that 
Nun if loch © purpoſe, by which ſuch bill of exchange, according to the uſage 
merchant, of merchants, hath been duly proteſted, for non- acceptance 
uponwhom * thereof: and if any other merchant, or other perſon exerciſing 
it was commerce, upon notice thereof given to him of ſuch proteſt of 
mg '©* ſuch bill of exchange for non-acceptance thereof, *on the behalf, 
P 101 and for the honour of ſuch merchant who had drawn ſuch bill, 
2 undertook to pay ſuch ſum of money mentioned in the ſame, and 
if another * ſubſcribed any note, according to the uſage of 'merchants, upon 
merchant the return thereof: and if ſuch merchant to whom, or to whole 
ſabſcribesto order, ſuch bill had ſo been appointed to be paid by any indorſe- 
Pays for the «© nent made upon any of the ſaid four bills of exchange, accord- 
3 Jrawer ing to the uſage and cuſtom of merchants, ordered the payment 
And if fach of the ſaid ſum of money, mentioned in the ſaid bill to any 
merchanrto * other merchant named in ſuch indorſement, for value received 
"hom the © from the ſame merchant : and if ſuch merchant in ſuch indorſe- 
_— Pay ment named, or his factor, lawfully authorized for that purpoſe, 
Inderſes by any indorſement upon the ſame bill of exchange, according 
the ſaid bill, to the cuſtom of merchants, ordered the payment of the ſaid 
and ſuch © ſum of money mentioned in the ſame bill, to be made to any 
| 1 © other merchant named in the ſaid indorſement, or his order, for 
ep © * value received from ſuch merchants; and if ſuch merchant, in 
and fuch * fuch laſt indorſement named, by any other indorſement upon the 
laſt indorſee ſame bill of exchange, according to the cuftom of merchant; 
indorſes the ordered the payment of the ſum of money mentioned in the ſame 
. 1 bill, to be made to any other merchant, ur his order, for value 
indorſee in. received upon account: and if any ſuch merchant, in ſuch laſt 
dorſes the indor ſement named, by any other indorſement upon the ſame 
bill; and * bill of exchange, according to the cuſtom of merchants, ordered 
if ſuch laſt the payment of the ſame * of money mentioned in the ſame 
ure wap wa * bill, to be made to any other merchant, or his order for value in 
faid bill; exchange: and if ſuch merchant, to whom ſuch bill of exchange 
and if ſuch had ſo been directed, refuſed, or negleQed to pay ſuch ſum in 
merchant, * ſuch bill of exchange mentioned, according to the tenor and effed 
p06" * of the ſaid bill of exchange, and the ſeveral indorſements thereon 
— Te- made ; but inſtead thereof, permitted the ſame bill of exchange 
tuſes pay- to be protelted, according to the cuſtom of merchants, for nom. 
ment, and payment thereof; and if any other merchant or merchants, ups 


the bill is © notice of ſuch proteſt, for non-payment of ſuch bill of exchange, 
_ proteſted ;, « 


„ the behalf, and for the honour of ſuch merchant to whom, df 
FIR cat to whole order, the ſaid ſum of money mentioned in the Er- 
| b 
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bill of exchange, had ſo been appointed to be paid, and who chant,. for | 
« ſo firſt indorſed the ſaid bill, paid the ſum of money the bonour - 
« mentioned in the ſame, ſo proteſted as above for non-payment — the 
« thereof, and all charges, coſts and expences, for non-payment 3 
« of the ſame bill of exchange, due and payable, according to the bill, and 
« uſage of merchants, to ſuch merchant, in ſuch laſt indorſement the coſts 
named, to whom payment thereof by the ſame had been ſo ap- and 
pointed to be made; then ſuch merchant, or other perſon exer- OO_ 
* cifing commerce, who, on the behalf, and for the honour of ſuch perſon ſo 
© merchant, who made ſuch bill of exchange, had undertaken to undertaking 
pay the money mentioned in ſuch bill, upon notice given him of to pay the 
* ſuch proteſt of ſuch bill of exchange for non-payment thereof, — bill for 
and of the payment of the ſum of money mentioned in the ſame |; 8 
* bill, together with all charges, coſts and expences on the part of drawer, is 
the merchant, to whom, or to whoſe order, the ſum mentioned liableto 
in the ſame bill was appointed to be paid, and who firſt indorſed theſaid bill, 
the ſame bill, became chargeable, and hath been accuſtomed, 
during all the time aforeſaid, and ought to pay the ſum of money P 02 
mentioned in ſuch bill of exchange, (the ſame, or any part thereof, 
© not being paid upon any of the ſaid four bills of exchange) and 
* all charges, coſts and expences for non-payment of the Paid ſum 
* of money, in the ſaid bill of exchange proteſted for non-paymens 
thereof to ſuch merchant, to whom te payment of the ſame wat 
* appointed to be made.” And whereas on the nineteenth day of 
Fuly, one thouſand fix hundred eighty- ſix, at London aforeſaid, in 
the pariſh and ward aforeſaid, one Abraham Henriques Valentine, That one A. 
then and there exerciſing the trade of a merchant, according to the merchant, 
cuſtom of merchants aforeſaid, made four bills of exchange, all of made four 
them bearing date the ſame day and year, and all of them of the bills of 
lame tenor and effect, and for one and the ſame ſum, and directed I 
the ſaid bills of exchange to one Jacob Abendano, then at Leghorn, 2 3 
in parts beyond the ſeas, trading to, and uſing commerce at London directed ta 
aforeſaid, in the pariſh and ward aforeſaid : and by the firſt of the Jacob 
laid four bills of exchange, the faid Abraham requeſted the ſaid Abendano : 
Tacob to pay, at a ulance, that his firſt bill of exchange, to the 8 
order of the ſaid Francis B;, then reſiding at London aforeſaid, g 1 = 
in the pariſh and ward aforeſaid, and there exerciſing the trade of pay the ſaid 
2 merchant, five hundred pieces of foreign money, called pieces fir bill to 
of eight of Mexico and Seville, for value from the ſame F. B. and to the rider of 
place the ſame to account, as by advice ; which ſaid bill the ſaid 2 
Francis afterwards, (to wit) on the ninth day of September, in the 2 me⸗ 
ſaid year, at Leghorn aforeſaid (to wit) at London aforeſaid, in the ney. 
laid parith and ward, ſhewed to the ſaid Jacob Abendano, and then 
and there required the ſaid J. A. to accept the ſaid bill, according 

K 2 to 


Note; "Tis noo net uſual,but needleſs, thus to ſet ferth the cuſtom of merchants; 
«nd ebe beſt way of decluring i: as in Tol. 108. Poſiea. 
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J.A.refufed to the cuſtom of merchants ; but the ſaid J. A. then and there alto. 
to accept it, gether refuſed to accept the ſame, by reafon of which, the ſaid bil 
of exchange afterwards (io wir) on the ſame ninth day of September, 

in the ſaid year, at Leghorn aforeſaid (to wit) at London aforeſaid, 

in the ſaid pariſh and ward, according to the cuſtom of merchants, 

JL. the de- was duly proteſted for non acceptance thereof: of all which ſaid 
ſendant premiſſes, the ſaid 70%n Leven afterwards, (to wit the ſame ninth 
having no- day of September, in the ſaid year, at London aforeſaid, in the ſaid 
Oe pariſh and ward, reſiding and exerciſing commerce there, had no- 
rice, and then and there 1 the ſaid proteſt in writing, and there- 

upon the ſaid 7% Lewwen afterwards (to wit) the ſame day and year 

at London aforeſaid, in the ſaid pariſh and ward, made and ſub- 

accepted to ſcribed with his own hand, according to the cuſtom of merchants, 
0 r a certain note in writing, on the behalf, and for the honour of the 
the drawer, ſaid Abraham, and thereby promiſed to pay that bill of exchange 
upon the return thereof. And whereas the ſaid Abraham, by the 

ſecond bill of the ſaid four bills of exchange, required the faid 

Jacob, at a uſance, to pay that his ſccond bill of exchange, (hi 

firſt not being paid) to the order of the ſaid F. five hundred pieces 

of foreign money, called pieces of _ of Mexico and Sewille, for 

value of the ſaid F. and to place the ſame to account, as by advice, 

And whereas the ſaid Francis afierwards (to wit) the day and year 

aforeſaid, at London aforeſaid, in the ſaid pariſh and ward, accord» 

T. indorſed ing to the cuſtom of merchants, by his indorſement upon the faid 
the ſecong ſecond bill of exchange, required the ſaid Jacob to pay to the order 
bill to the of one Alvarez de Coſia. then exerciſing the trade of a merchant, 
order of A. named in the ſaid indorſement, the aforeſaid five hundred pieces of 
2 2 foreign money, mentioned in the ſaid indorſed bill of exchange, for 
P 103 value of him received. And whereas one Joaz Mendes de Cofta, 
” _ ge factor to the ſaid Alvarez de Cota, (lawfully authorized) the ſame 
fuliy autho- day, year and place, by an indorſement upon the ſaid bill of ex. 
rized, in- Change, according to the cuſtom of merchants, required the ſaid 
dorſed the Jacob to pay to the order of one Manuel de Vega, then exerciſing 
fame to the the trade of a merchant, n med in the ſaid indorſement, the ſaid 
ves" oh five hundred pieces of foreign money, mentioned in the ſaid indorſed 
5" pill of exchange, for value on account. And whereas the ſaid 
Manuel de Manuel de Vega, the ſame day and year, at Amſterdam, (that 1s 
Vega in- to ſay) at London aforeſaid, in the ſaid pariſh and ward, by an in- 
ppg the dorſement upon the ſaid bill of exchange, according to the cuſtom 
Paulo ang Of merchants, required the ſaid Jacob to pay to the order of one 
jzronimo Paolo and Jeronimo, then exerciſing the trade of merchants, named 
ParenG, in that indorſement, the aforeſaid five hundred pieces of ſoreig 
wh to... Cy mentioned in the ſaid indorſed bill of exchange, for value re- 


dorſed the ceived of the ſaid P. and J. And whereas the ſaid P. and J. the ſame 
lame 10 day, year and place laſt aboveſaid, by their indorſement upon the 
A, R. ſaid bill of exchange, according to the cuſtom of merchants, re- 
| queſted the faid Jacob to pay to the order of one Aurelio — 

| | then 
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then exercifing the trade of a merchant, named in that indorſement, Who in- 
the ſaid five hundred pieces of foreign money mentioned in the ſaid dorſed the 
indorſed bill of exchange, for value upon account. And whereas —_— 
the ſame Aurelio, the ſame day and year, at Venice, (to wit) at 
London aforeſaid, in the faid pariſh and ward, by an indorſement 
upon the ſame bill of exchange, according to the cuſtom of mer- 
chants, requeſted the ſaid Jacob to pay to the order of one Jacob 
Arges, then exerciſing the trade of a merchant, named in the ſaid 
indorſemenr, the faid five hundred pieces of foreign money, men- 
tioned in the ſaid indorſed bill of exchange, for value in exchange, 
with Valerio Cypriani, which ſaid bill of exchange, the ſaid Francis 
atterwards (that is to ſay) the twentieth day of Oober, in the ſaid 
vear, at Legtorn aforeſaid, (to wit) at London aforeſaid, in the ſaid 
pariſh and ward, ſhewed ro the ſaid Jacob Abendano, and then and 
there required him to pay the ſaid bill, according to the tenor and 
effect of the ſame, and the indorſement thereon made; but the 
laid Facob Abendano then and there totally refuſed ſo to do; by L 4. re 
which the ſame bill of exchange afterwards (to wit) the ſame day, fuſed to pay 
year and place, was proteſted in writing for non-payment thereof the bill 
in due manner, according to the cuſtom made uſe of among mer- 
chants for that purpoſe. And thereupon, one P. A. B. and L. A. B. That one p. 
afterwards (to wit) the day and year aforeſaid, then exerciſing the A. B. andL, 
trade of merchants, having notice of the ſaid proteſt of the ſaid tit 
ſecond bill of exchange for non-payment thereof, then and there, hs Wee 
in the behalf, and for the hanour of the ſaid Francis, paid the faid of the 
five hundred pieces of foreign money mentioned in the ſaid hill of drawer, 
exchange, and the charges, coſts and expences, amounting to ten 
pounds of Jawful money of England, for non payment thereof, 10 
the ſaid Jacob Arges, to whom the ſaid bill was lafl indorſed. Of all 
which premiſſes the ſaid Fohn Lewen, afterwards (to wit) the firſt 
day of December, in the {aid year, at London aforeſaid, in the ſaid 
pariſh and ward, had notice, and then and there ſaw 'the ſaid bill P 2104 
of exchange ſo returned as above ; by means whereof and by reaſon 
of the premiſſes, the aforeſaid F. L. by the cuſtom of merchant, Ha oe, 
and the ſubſcribing the aforeſaid note, became chargeable with the dh dees. 
payment of the ſaid five hundred pieces af foreizn money mentioned ant became 
in the ſaid bill of exchange, and all charges, coſts and expences to liableto pay 
the ſaid Francis, by non-payment thereof: and thereupon the afore- the ſaid 
faid J. L. afterwards (to wit) the ſame day and year, at London OT Ra 
aforeſaid, in the ſaid parith and ward, in conſideration of the pre- liable, — 
miſſes, undertook, and then and there faithfully promiſed, that he miſed to 
the ſaid John would well and truly content and pay to the ſaid pay. 
Francis the ſaid five hundred pieces of foreign money, or the value 
thereof, being one hundred and twelve pounds of lawful money of 
England, and the charges, coſts and expences aforeſaid amounting 
0 the ſum of ten pounds, whenever he ſhould be thereto required: 
nevertheleſs, the ſaid Jon, not regarding his promiſes and under- 
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takings aforeſaid, but contriving, and fraudulently intending in this 
particular craftily and ſubtily to defraud and deceive the ſaid Franci, 
hath not paid to the ſaid Francis the ſaid five bundred pieces of fo- 
reign money, or the value thereof, being one hundred and twelve 
pounds, or any part thereof, nor hath in any manner made him 
Fatisfaion for the ſame ; altho' the ſaid John afterwards (to wit) 
the firſt day of January, in the year aforeſaid, at London aforeſaid, 
in the ſaid pariſh and ward, was thereto required, but altogether 
hath, and ſtill doth refuſe ſo to do, to the damage of the ſaid 
Francis one hundred and fifty pounds ; and therefore he brings this 
ſuit ; together with this, that the ſame Francis is ready to verify, 
that the ſaid third and fourth bills of the ſaid four bills of exchange 
were never paid by the ſaid Facob Abendano. 


Upon this it was pleaded, that he made no ſuch promiſe, and a 
verdict found for the plaintiff, and a writ of error brougſit and alledged 
in behalf of the plaintiff in error, that it did not appear that the money 
was paid to the laſt indorſee, for want of the words Jacob Arges, Ct. 
inſerted by me as may be ſeen above, where they are in a different 
 charadter ; but it being after a verilict, it was held, That it ſhall 


be intended, that the money was paid where it ought to hare 
been. 


DzaTH againſt SER woNTERS on a Writ of Error 
in the Exchequer Chamber, upon a Judgment 
given in the King's Bench. | 


Pleas before our Sovereign Lord the King at Weſtminſter, of the Tern 
of St. Hillary, in the 36th and 37th years of our late Sovereig) 
Lord Charles the Second, late King of England, and the firſt year 
of the reign of our Sovereign Ae. the Second, now King i 
England, and ſo forth, Roll 669. 


1 588. London (to wit) : Be it remembered that heretofore (that is 


NEE 299. ſay) in the term of St. Michael laſt paſt, came Cornelius Serwonter! 
merchant, before his late Majeſty Charles the Second, late King of 
England, by Jon Green his attorney at Weſtminſter ; and then 
P 105 brought there into his Majeſty's court, his certain bill again. 

Thomas Death merchant, in the cuſtody of the marſhal, and ſo fort), 
of a plea of treſpaſs upon the caſe, and the pledges of proſecuting 
are Jo/n Doe and Richard Roe; which ſaid bill follows in theſe 
words. London (J.) Cornelius Serwonters complains of Thomas Deal! 
merchant, in the cuſtody of the marſhal of the Mar/halſea, of out 
Sovereign Lord the King before the King himſelf, for this cauſe 
(that is to ſay) that whereas the city of London is, and time 1 
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of mind hath been an ancient city, and in the ſame, (at is ta ſay) A declara- 
in the pariſh of St. Mary le Bow, in Cheap ward, according to the tion upon a 
uſage, and an ancient cuſtom, time out of mind uſed and approved bill of ex- 


of _— merchants, trafficking from the city of Venice beyond ſea, — the 


to the ſaid city of London, a uſance mentioned in any bill of ex- acceptor 
change directed by any merchant reſiding at Venice aforeſaid, to upon a fo- 
any merchant reſiding in London aforeſaid, dotb, and during all the reign bill 
time aforeſaid, hath conſiſted of the ſpace of three months from the 2 
day of the date of ſuch bill of exchange. And whereas there is, 8 
and time out of mind hath been, an ancient and laudable cuſtom, brought by 
uſed and approved of in the ſaid city of London, at the pariſh and C. 8. the 
ward aforeſaid, among merchants reſiding at Venice aforeſaid, and indorſee, 
merchants reſiding at London aforeſaid, that if any merchant reſi- 8 — 

; - g orſed the 
ding at Venice aforeſaid, upon receipt of any ſum of money, or value ſame to A 
thereof from any merchant reſiding at Venice aforeſaid, bath drawn C. but the 
any bill of exchange, and directed the ſame to any other merchant ſame not 
reſiding at London aforeſaid, and thereby requeſted ſuch merchant being paid 
to whom ſuch bill ſhould be ſo directed, at a uſance, to pay any - 2 8 
ſum of money mentioned in ſuch bill, to auy other merchant or his faQor 
perſon named in ſuch bill of exchange, or to his order, and to came back, 
place the ſame to account, as by advice; and if ſuch merchant to 282in to 
whom ſuch bill hath been ſo directed upon ſight of ſuch bill, ac- = wg 
cepted the ſame according to the uſage of merchants, then ſuch war Bond 
inerchant ſo accepting any ſuch bill of exchange, became liable ſame, ſet- 
(at law by ſuch his acceptance, to pay to ſuch merchant, or other ting forth 
perſon, or his order, to whom payment by the ſaid bill was direct- the cuſtom, 
ed, ſuch ſum of money as hath been directed to be paid in and by Tue i amy 
ſuch bill of exchange. And if ſuch merchant, or other perſon 9 

. d $ at 
named in ſuch bill of exchange, ro whom, or to whoſe order, pay- Venice, 
ment hath been ſo appointed ro be made, by an indorſement upon drew a bill 
ſuch bill of exchange, appointed the ſum of money therein men- en Mer- 
tioned to be paid, to any other merchant named in ſuch indorſe- _ — 
ment, or to his order, for value mentioned to have been received, the 1 
by ſuch perſon, who had ſo made ſuch indorſement, of ſuch perſon tor liable, 
or merchant, to whom ſuch bill of exchange, was ſo directed to be If the ſame 
paid; then ſuch merchant to whom ſuch bill was ſo directed. by indorſed ; 
virtue of his acceptance, and ſuch indorſement, by the ſaid cuſtom = 2 an 
uſed and approved of among merchants is, and time out of mind pay to the 
hath been accuſtomed to be liable to pay to ſuch merchant or per- indorſee. 
lon, named in the indorſement of ſuch bill of exchange, to whom, 
or to whoſe order, payment of ſuch ſum of money mentioned in 
ſuch bill of exchange, was appointed to be made at the time limited If the firſt 
in ſuch accepted bill of exchange for the payment of the ſame, * 2 
And if ſuch merchant, or other perſon, io whom, or to whoſe order, ra Fo 
by — * indorſement of ſuch bill of exchange, the ſum therein g 
contained ? was appointed to be paid, another indorſement of p «+ 
ſuch bill of exchange, appointed the — ſum of money to be paid P *106 

t 
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to ſome other merchant, or other perſon named in ſuch other in- 
dorſement, or to his order for value mentioned in the ſame indorſe- 
ment, to have been had and received by the merchant, who made 
ſovch other indorſement ; then ſuch merchant to whom ſuch bill 
had been ſo directed, by virtue of his ſaid acceptance, by the ſaid 
Acceptor cuſtom time ont of mind uſed and approved of amongſt merchants, 
liable to is, and hath been accuſtomed to be liable to pay to ſuch merchant 
e _ or other perſon named in ſuch other indorſement in ſuch bill of ex- 
* change, and to whom, or to whoſe order, payment by the ſame 
indorſement was appointed to be made of ſuch ſum of money, men- 

rioned in ſuch bill, at the time limited in ſuch bill for the payment 

thereof. And if ſuch merchant, to whom ſuch bill of exchange had 
been ſo directed, and by him accepted, made default in payment of 

the ſum mentioned in ſuch bill of exchange, ro ſuch other merchant 

Tf the ſe- or perſon, or his order, to whom, or to whoſe order payment there- 
cond indor- of was appointed to be made, by ſuch other indorſement at the time 
on I for that purpoſe mentioned in ſuch bill; then by the cuſtom of 
" merchants, time out of mind uſed and approved of, if ſuch mer- 
chant who made the ſaid other indorſement, paid ſuch ſum to 

the ſaid other merchant, or perſon to whom payment thereof, by 

ſuch other indorſement was appointed to be made, or to his order, 

The accep- or ſatified him for the ſame ; then by the cuſtom of merchants, 
tor liable to time out of mind uſed and approved of, the ſaid merchant, to whom 
ſuch third ſuch bill ſo accepted was directed, became and ſtood liable to pay 
ROS « ſuch ſum of money to the ſaid merchant or perfon, who by the ſaid 
— other indorſement made the ſaid appointment, as if he by the ſaid 
That L. other indorſement had made no appointment concerning the ſame. 
and J. B. And alſo whereas one Lewis and John Baptift Morelli, on the zoth 
2 day of June, in the year of our Lord 1684, were merchants, reſident 
pur — pie and uſed commerce at the city of Venice, to wit, at London, in the 
payable to pariſh of St. Mary le Bow, in Cheap Ward; and the ſaid Lewis and 
2 merchant J7o%n, then and there, according to the uſage and cuſtom of mer- 
at London. chants, time out of mind uſed and app oved of in this kingdom, 9 
wit, at London aforeſaid, in the parith and ward aforeſaid, drew 
their firſt bill of exchange, bearing date at Venice aforeſaid, the 
ſame zoth day of June 1684, new ſtile, being the 224 of June 
1684, Engli/h ſtile, and directed the ſame bill of exchange to the 

ſaid Thomas Death merchant, likewiſe dwelling, exerciſing trade anc 
commerce in London aforeſaid, in the parith and ward aforeſaid; 

and by their firſt bill of exchange, the ſaid Lewis and Jon the ſame 

That Chriſ- day and year directed the ſaid Tm Death at a uſiance, to ui. 
en at the end of three months, to pay their ſaid firſt bill of exchange to 
ene ee Chriſtopher Ebertz, or order, one thouſand ducars at fiſty-one pence 
hill to T. three farthings per dycat exchange with the ſaine, and that he 
b. who ac. thould place it to account, as by advice; which ſaid Chriſtopher 
cepted it. Ebertæ was then likewiſe a merchant, inhabiting and uſing trade 
and commerce in London aforeſaid, in the ſaid pariſh and wo, 

| FE On 
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and afterwards, and before the end of three months after the date 

of the ſaid bill of exchange, to bit, on the 4th day of Fuly, in the 

year of our Lord 1684. Engliſſi tile, in London aforeſaid, in the P * 
pariſh and ward aforelaid, the faid bill of exchange was then\and * * 107 
there ſhewn to the faid Thomas Death ; and he the ſaid Thomas 

Death, according to the ſaid cuſtom of merchants, then and there 

accepted the ſaid bill, and ſubſcribed it with his own hand; and 
afterwards, 10 wit, on the 11th day of Auguſt, in the year of our 

Lord, 1684, new ſtile, being the firſt day of Auguft 1684, Engli/h That C. E 
tile, the ſaid Chriflopher Ebertæ, for value received of the ſaid ingorſed che 
Cornelius Serwonters, made his indorſement on the aforeſaid bill ſaid bal. 
of exchange in writing and ſubſeribed his own hand thereto, bggr= 

ing date the day and year laſt above mentioned, and thereby appoint- 

ed the ſaid ſum mentioned in the ſaid bill of exchange, to be paid 

to the ſaid Cornelius or his order ; by which ſaid acceptance and 
endorſement of the aforeſaid bill of exchange, according to the cuſ- 

tom of merchants, uſed and approved of, as aforeſaid ; and by 

reaſon of the premiſſes, the ſaid Thomas Death became liable to pay 

the ſaid Cornelius the ſaid thouſand ducats, at fiſty one pence 

three farthings for each ducat, mentioned in the ſame bill of ex- 

change, at the time limited, in and by the ſame bil] of exchange, 

10 wit, at the end of three months, after the date of the ſaid bill 

of exchange. And afterwards, and before the expiration of the 

5 ſaid three months, fo 4vit, on the 2oth day of Augiſt in the year 

laſt-above mentioned, new ſtile, being the 1oth day of Auguſt laſt, That the 
| Engliſi ſtile, at London aforeſaid, in the pariſh and ward aforeſaid, plaintiff 
the ſaid Cornelius made another indorſement on the ſaid bill of *foreſaid 


1 exchange in writing, and ſubſcribed his name thereto ; and there- indorſed it, 
t by appointed the ſame ſum mentioned in the bill of exchange 
e aforeſaid, to be paid to Adam Conrade de Wella, by the name of 
d Mr. Adam Conrade de Wella, or his order, for value received of one 


Juſtice Smith, And that afterwards, and before the expiration of 
the ſaid three months, to wit, on the 19th day of September, in the 
year of our Lord 1684, new ſtile, being the gth day o! September 
1684, Engli/h ſtile, the ſaid Adam Conrade de Wella, at London afore- 
ſaid, in the pariſh and ward aforeſaid, by his certain indorſement 
in writing ſubſcribed with his own hand, appointed the ſaid ſum That A. C. 
mentioned in the ſaid bill of exchange, to be paid to one David ee ie 
Barry, for Adam Conrade de Wella; which ſaid David de Barry : 
was factor and agent to the ſaid Adam Conrade de ella; of which 
ſaid appointments aforefaid, by the ſaid ſeveral indorſements afore- 
laid, the ſaid Thomas Death, before the expiration of the ſaid three 
months, had notice, o wit, at the pariſh and ward aforeſaid : 
Nevertheleſs the ſaid Thomas Death did not pay the ſaid ſum That the 
mentioned in the aforeſaid bill, to the aforeſaid Adam Comrade de acceptor 
Wella, nor to the ſaid David de Barry, at the end and expiration did not 
of the ſaid three months; and by reaſon thereof afterwards, to wit, P t. 

| on 
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on the 10th day of Odober, in the year of our Lord 1684, old ſtile, 
at London aforeſaid, in the pariſh and ward aforeſaid, the ſaid Co- 
nelius Serwwonters paid the ſaid Adam Conrade de Wella, or to his 
order, the ſaid ſum contained in the ſaid bill of exchange, by which 
2 the the ſaid Thomas Death became, and now is lia ble, by virtue of the 

efendant g n 
became faid cuſtom of merchants, to pay the ſum of money to the ſaid C. ö. 
liable to the Whereupon, in conſideration thereof, the aforeſaid Thomas Death, 
plaintiff. to whom the aforeſaid bill of exchange was directed, afterwards, 
to wit, on the 18th day of October, in the year aforeſai ', - Engli/h 
5 ſtile, at London aforeſaid, in the pariſh® and ward aforeſaid, under- 
P 108 took, and then and there promiſed to pay to the ſaid Cornelius the 
And _—_ aid thouſand ducars at fifty one pence, and three farthings per ducat, 
" —_ whenever he ſhould be thereto requſted. Nevertheleſs the faid 

promiſed to e N v | 
pay, &, Thomas not regarding, but totally neglecting his faid promiſe and 
| undertaking, made in the manner aforeſaid, hath not yet paid, but 
hitherto hath, and till doth refuſe to pay to the ſaid Cornelius the 
ſaid thouſand ducats, at fifty one pence, and three farthings each 
ducat, amounting to 2151. 1 28. 6d. of lawful money of England, or 
any part thereof, altho' the aforeſaid Thomas afterwards, to wit, on 
the 2oth day of October, in the year laſt above mentioned, at London 
aforeſaid, in the pariſh and ward aforeſaid, by the ſaid Corneliu 
was thereto required ; wherefore, he the ſaid Cornelius ſaith, that 
he is injured and endamaged to the value of 400l. and thereof 

brings his ſuit, and ſo forth. | 


Two Errors were moved by the Plaintiff's Coun- 
ſel in the Writ of Error. 


<p 528. 1. That the cuſtom was unreaſonable ; for as this cuſtom is alled: 
ed, it may be, that the defendant will be thrice chargeuble. 
but not allowed; for by the indorſement by Ebertz to the plaintf, 
he was diſcharged from any payment to Ebertz : And by the indor ſemen 
of the plaintiff ie Conrade, he was diſcharged from any payment i 
the plaintiff, until the plaintiff was afreſh entitled to receive the m. 
ney from the defendant, by the payment thereof to Conrade ; /0 that 
at the time of the ation brought againſt the defendant, no perſon un 
entitled to any aftion againſt him but the plaintiff. k 
2. That the plaintiff had not averred in his declaration, that the 
value was received by the drawers of the bill ; but this exception uu 
not allowed ; for that does not lie in his power to ſay ; and it ue 
not material to him, whether value was paid to them or no, and ili. 
fore the judgment was affirmed. | 
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Hitt. againſt ARIAs, 


[ ondon (/) Peter Hill lains of Abraham Arias, being in 
the ren, W Mar/halſea, of our ſovereign 9 
the King, before the King himſelf, ſor that whereas two uſances 
and an half, in any bill of exchange made at London aforeſaid, and 
directed to any perſon in Amfterdam, in parts beyond the ſeas are, 
and for ſo long a time as there is no remembrance of any man to 
the contrary, by the cuſtom of the merchants, have been two ca- 
lendar months and an half, from the date of ſuch bill of exchange : 
And whereas, on the 6th day of April, in the year of our Lord 
1703, at London aforeſaid, in the pariſh of St. Mary le Boto, in 
Cheap Ward, one Joſeph Pereira, then and there being a merchant, 
trading and uſing commerce, according to the cuſtom of merchants, 


Ces are, 


made his firſt bill of exchange, bearing date the ſame day and year, That Jo- 


and directed the fame bill of exchange to one Facquez Henriquez in * ow og 
Amfterdam aforeſaid, the fame Jacques being then a merchant, and chant, 
uſing commerce at Amſterdam aforeſaid, and by the ſame bill of made a bill 
exchange, the ſaid Joſeph requeſted the ſaid Jacques to pay at * two of exchange 
uſances and an half, to the order of the ſaid P. 210l. * 85 
ſterling, at 348. 3d. per pound, value for the ſame, and place it to P 5109 
account as by advice; (the ſaid Peter then likewiſe being a mer- J. . 
chant, trading and uſing commerce at London aforeſaid, in the ſaid m nf 220. 
pariſh and ward) And the ſaid Feter in fact faith, that afterwards at m_ 
(that is to fey) on the 23d day of April, in the ſame year, new ſtile, uſances and 
_ the 1 ath day of April in the ſame year, Englik or old tile, half to the 
the ſaid bill of exchange was ſhewn to the ſaid Facquez at Amſterdam — 
aforeſaid, and he the ſaid Jacguen, then and there altogether re- oy ang 
fuſed to accept the faid bill of exchange, and the ſame bill re- proteſted 
maineth yet unpaid ; by reaſon whereof the ſaid bill of exchange for want of 
afterwards, 10 wit the ſaid 23d day of April, in the year aforeſaid, acceptance; 
according to the uſage and cuſtom of merchants, was for want of I; 
acceptance thereof, in due manner proteſted at Amſterdam afore- on 2 
ſaid, by reaſon of which ſaid premiſſes, the ſaid Foſeph became liable to 
chargeable, according to the cuſtom aforeſaid, to repay to the ſaid pay. 

Feter Hill, the faid 2101, immediately after ſight of the proteſt in 

writing, as aforeſaid. And ſaid Peter in fact faith, that the writ- 

ten proteſt aforeſaid, afterwards (io vit) the 1ft day of May, in the 

year laſt aboveſaid, at London aforeſaid, in the ſaid pariſh and ward, 

was ſhewn to the ſaid Joſeph ; and the ſaid Foſeph was then and 

there requeſted to repay to the ſaid Peter the faid 2101. which the 

ſaid Joſeph then and there refuſed to do: Of all which premiſſes 

the ſaid Abrahem afterwards, (to wit) the 18th day of May, in 

the year aforeſaid, at London aforeſaid, in the ſaid pariſh and ward 


had 
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had notice. And thereupon the ſaid Abraham, in conſideration 

on EG that the ſaid Peter, at the ſpecial inſtance and requeſt of the ſaid 
| ee Abraham, had undertook, and then and there faithfully promiſed, 
to pay. that he the ſaid Peter would deſiſt from proſecuting the ſaid Foſeph 
upon the ſaid bill of exchange, till after the time of payment of 

the ſaid bill mentioned therein, the ſaid Abraham undertook, and 

That in to the ſaid Peter, then and there faithfully promiſed that he the 
conſiderati- ſaid Abraham would pay to the ſaid Peter the ſaid ſum of 2101. if 
_— the ſame ſhould not be paid in Amſterdam aforeſaid, at the time 
Ns by the ſaid bill of exchange limited for payment thereof. And 
ſue the the ſaid Peter in fact faith, that after the ſaid time limited for pay- 
drawer, the ment of the ſaid bill of exchange, he did deſiſt from proſecuting 
— the faid Foſeph upon the bill of exchange aforeſaid ; and that the 
35 ſaid 2 10l. mentioned in the ſaid bill of exchange were nat paid tq 
be did not the ſaid Peter, at the time for that purpoſe liunted in the ſaid bill 
ſue the of exchange; by reaſon of which, the ſaid bill of exchange after- 
drawer. wards, that is to ſay) the 6th day of Fly, iu the year of our Lord 
1703, new ſtile, being the 25th day of June old or Engliſſi ſtile, 

That the Was, according to the cuſtom of merchants, duly proteſted at An- 
Hill was Ferdam for want of payment thereof, And the laid bill yet re- 
proteſted maineth unpaid, (that is to ſay) at London aforeſaid in the ſaid pa- 
and unpaid. riſn and ward; whereof * the ſaid Abrakam, afterwards (to wit) 
P *110 the iſt day of Auguſt, in the year laſt mentioned at London afore- 
ſaid, in the ſaid pariſh and ward, had notice. Nevertheleſs, the 

ſaid Abraham not regarding his promiſe and undertaking aforeſaid, 

but contriving, and fraudulently intending craftily and ſubtilly to 

deceive and defraud the ſaid Peter, hath not paid to the ſaid Peter 

rhe faid ſum of 210l. or any part thereof, a!tho! to do the ſame, the 

ſaid Abraham afterwards, (to wit) the iſt day of September, in the 

year laſt mentioned at London aforeſaid, in the ſaid pariſh and ward, 

was requeſted by the ſaid Peter ſo to do. And whereas alſo after- 

wards, on the 6th day of April, in the year aforeſaid, at London 

aforeſaid, in the ſaid pariſh and ward, the ſaid Foſeph, according 

That Jof. to the uſage of merchants, made another firſt bill of exchange, 
drew ano- bearing date the ſame day and year laſt aboveſaid, and directed 
mer bill to the ſaid bill of exchange to the ſaid Facquez Henriquez in Amfier- 
RR , dam aforeſaid ; and thereby the ſaid Foſepf requeſted the ſaid 
ble eee Jacquez at two uſances and an half, to pay to the order of the ſaid 
uſances and Peter another ſum of 21 0l. ſterling, at 348. 3d. per uſance, value for 
an half, to the ſame, and to place it to account, as by advice. And the ſaid 
ws aq Peter in fact ſaith, that afterwards, (that is to ſay) on the 23d day 
Dlainriff, of April, in the ſaid year, Engli/h ſlile, at Amfterdam aforeſaid, the 
faid bill of exchange laſt mentioned, was ſhewn to the ſaid Facquez, 

and the ſaid Jacques then and there refuſed to accept, or pay the 

ſaid laſt mentioned bill of exchange: And the ſame remains yet 

ag J : 1 unpaid, by reaſon whereof the ſaid laſt mentioned bill of exchange 
5 afterwards (iat is to ſay) the ſaid 23d day of April, in e 
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aboveſaid at Amſterdam aforeſaid, according to the uſage and euſ- 
tom of merchants, was in due manner proteſted in writing. Ry The draw- 


were not paid in due time at Amflerdam aforeſaid, according to the ds WM 
form and effect of the laſt mentioned bill of exchange; by reaſon And that 
of which, the ſaid laſt mentioned bill of exchange afterwards, the bill was 
(o wit) the Gth day of Fuly, in the year aboveſaid, new ſtile, being proteſted. 
the 25th day of June, in the ſame year Engli/h ſtile, was in due 

manner proteſted, according to the uſage of merchants at Amfter- 

dam aforeſaid, for want of payment thereof and the ſame remains 

unpaid, (te 4wit) at Londen aforeſaid, in the ſaid pariſh and ward; 

whereof the ſaid Abraham, afterwards (to wit) the 1ſt day of Odo- 

ber, at London aforeſaid, in the ſaid pariſh and ward, had notice; 5 
nevertheleſs the ſaid Abraham, *not regarding his promiſe and un- P *111 
dertaking made in form aforeſaid, but craſtily and ſubtilly in- 

rending to deceive and defraud the ſaid Peter in that behalf, the 

ſaid Feter hath not paid the ſaid ſeveral ſums of money, or any 

part thereof, or in any manner howſoever ſatisfied him for the ſame, 

altho often afterwards, (that is to ſay) on the 10th day of October 

in the year laſt mentioned at London aforeſaid, in the ſaid pariſh 

and ward, was requeſted by the ſaid Peter ſo to do; wherefore the 

ſaid Peter ſaith, that he is injured and endamaged to the value of 

bol. and therefore brings his ſuit, and ſo forth. 
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Joun Trorys againſt RIcHARD THOR R. 


Raym, Ent. Hillary, the eighth of King William the Third, Roll 1667. 


FIN, 


Declaration Toriſhire. Richard Thorpe late of Hopton, in the ſaid county 
upon mu- gent. was attached to anſwer N Thorpe in a plea of treſpaſs upon 
tual promi- the caſe ; and whereupon the {aid John, by H. H. his attorney com- 
ſes upon an plains, that whereas the ſaid Richard on the 19th day of January, 
4 0g in the year of our Lord 1693, had and held, of and from the ſaid 
IE John, two cloſes of cuſtomary land called Bo/lfalls, with the appur- 
tiff agrees Lenances in Hipperholme in the ſaid county, by way of mortgage; 
to releaſe and afterwards (that is to ſay) the ſame day and year at the caſtle 
to the de- of York there was a certain diſcourſe had between the ſaid R. and 
— 2 the ſaid J. of and concerning the ſaid mortgage, and releaſing the 
on equity of redemption of the ſaid Jon, of and in the ſaid tenement;, 
in two clo- with the appurtenances, And alſo of and concerning ſeveral ſums 
ſes, in con- of money then due and payable from the ſaid Jon to the ſaid 
Gderation Richard, and upon that diſcourſe the ſaid Fo/n then and there 
- 3 4. agreed to make a good and ſufficient releaſe of this equity of re- 
ant under. demption, of and in the tenements aforeſaid with the appurtenauces 
took to pay to and for the uſe of the ſaid Richard, and for his ſole benefit; in 
tothe conſideration of which, the ſaid Richard, then and there agreed to 
pang 71. give and pay to the ſaid 70% 71. over and beſides the money which 
ut. 245+ was then due to ſaid Richard, for and upon the ſaid mortgage, and 
to deliver to the ſaid Jon one ſack of malt; and alſo to acquit him 

of and from all monies, which the ſaid Jo/n then owed to the ſaid 

Richard, as above. And the ſaid Richard afterwards, (that is to 

ſay) the ſame day and year, at the caſtle of Tork aforeſaid, in con- 

| fideration of the ſaid agreement, and alſo in conſideration, that the 

ſaid Jom had then and there undertook, and faithfully promiſed to 

the ſaid Richard, to perform every thing in the ſaid agreement, on 

the part of him the Kid Jonn to be * e he the ſaid Richard 
undertook, and then and there faithfully promiſed the ſaid Join, 

that he the ſaid Richard would well and truly perform every thing 

General on his part to be performed. And the ſaid John in fact faith, that 
avermen* after the making the ſaid agreement, and before the iſſuing out of the 
—.— original writ of the ſaid Fohn, (to wit) on the 29th day of Fuly, in 
on the part the year of our Lord 1694, he the ſaid Fohn performed every thing 
of the in the agreement on his part to be performed, (that is to ſay) at the 
plaintiff. caſtle of York aforeſaid. And altho' the ſaid Richard in purſuance 
of the ſaid agreement, gave and paid to the ſaid *Fo/n 255. parce! 

Pp »112 of the ſaid 71. nevertheleſs the ſaid Richard not regarding his ſaid 


promiſe and undertaking made in form aforeſaid, as to the 3 
reſidue 
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reſidue of the ſaid 51. but contriving and fraudulently intending 

craftily and ſubxilly to defraud and deceive the ſaid John in this 

particular, hath not given or paid to the ſaid Jom the ſaid 51. 155. 

or any part thereof, nor hath delivered to the ſaid Fo/n the ſaid 

ſack of malt, nor hath acquitted the ſaid John of the ſaid money, 

due to the ſaid Richard, as above, according to the intent and pur- 

poſe of the ſaid agreement. Altho' the ſaid Richard afterwards, 

(that is to ſay) on the 1 oth day of Auguſt, in the year laſt above 
mentioned, and often afterwards at the caſtle of York aforeſaid, was 

by the ſaid Jon thereto required, but altogether hitherto hath, and 

till doth yet refuſe ſo to do. And whereas the ſaid Richard af- 

terwards (that is to ſay) on the 2gth day of January, in the ſaid 

year of our Lord, at the caſtle of York aforeſaid, was indebted to the - 
ſaid John in 51. 1 58, of lawful money of England, for releaſing the *©/aration 
equity of redemption of the ſaid Jon, of and in certain cuſtomary — _ | 
lands, with the appurtenances in H——in the county aforeſaid, ſumpſit for 
heretofore granted and paſs d to the ſaid Richard, and to his uſe and a releaſe of 
benefir, at his ſpecial inflance and requeſt, and being ſo indebted, the equity 
the ſaid Richard afterwards, (that is to ſay) the day and year laſt 3 
aboveſaid, at the caſtle of York aforeſaid, in conſideration thereof * 
undertook, and then and there faithfully promiſed to the ſaid Jo/r, 

that he the ſaĩd Richard would well and truly content and pay to 

the ſaid John, the ſaid 51. 155. laſt mentioned, whenever he ſhould 

be thereto required : nevertheleſs the ſaid Richard, not regarding 

his promiſe and undertaking laſt mentioned, bnt contriving, and 
fraudulently intending, craftily and ſubtilly to defraud and deceive 

the ſaid Fo/n in this particular, hath not given or paid to the ſaid 

fn the ſaid 51. 1 58. or any part thereof; alrho' the ſaid Richard, 

afterwards (that is to ſay) on the 1oth day of Auguſt, in the year 

laſt abovementioned, and often afterwards at the caſtle of York afore- 

laid, was by the ſaid John requeſted thereto, but hitherto altoge- 

ther hath, and till doth refuſe ſo to do, to the damage of the ſaid 

Jokn 201, and therefore he brings his ſuit, and ſo forth, 

And the ſaid Richard by Foſ. Green bis attorney, comes and = Bar. 
defends the force and injury when, and ſo forth. And as to the —— _ 
firſt promiſe aforeſaid, the ſaid R. ſaith, that the ſaid J. T. ought ch th. 
not to have his action againſt him, becauſe he faith, that aſter the plaintiff te- 
making of that promiſe, (that is to ſay) on the 29th day of July, in leaſed all 
the year of our Lord 1694, at the caſtle of York aforeſaid, by a Þis equity 
certain indenture then and there made between the ſaid R. T. and OO 
one T. H. by the name of R. T. of &c. and T. H. of &c. of the one 
part, and the ſaid J. by the the name of J. T. &c. of the other part, 
which other part ſealed with the ſeal of the ſaid Fohn the ſaid 
T, K. brings here into court, bearing date the day and year laſt 
mentioned, the ſaid Fo/m remiſed, releaſed, and for ever quit- 
claimed to the ſaid R. T. and T. H. their executors, adminiftrators, 
and aſſigns, all, and all manner of actions, ſuits, cauſes and accounts, 


debts, 


— — — - 
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debts, duties, reckonings, ſum and ſums of money and demands 
whatſoever, which he the ſaid J. T. ever had, or which 

his heirs, executors, adminiſtrators and aſſigns, or any of them, 

then, or at any time then to come, thereafter ſhould or 

P *113 might have, to, by or againſt the ſaid R. T. and T. H. their 
. © executors, adminiſtrators or aſſigns, for, or by reaſon of any 
matter, cauſe, or thing whatſoever, as by the ſaid indenture 

more fully may appear ; and this he is ready to verify ; wherefore 

he prayeth judgment, if the ſaid J. 7. ought to have his action 

againſt him, and ſo forth. And as to the ſecond promiſe aforeſaid, 

in the faid declaration above mentioned, the ſaid R. ſaith, that the 

ſaid J. T. ought not to have his action againſt him thereof, becauſe 

he ſaith, that the ſaid promiſe was made before the ſaid 2th day 

of Tuly, in the year of our Lord 1694 aforeſaid, (to wit) on the 

1ſt day of July in the ſame year, at the caſtle of Teri aforeſaid. 

And the ſaid R. further ſaith, that on the ſaid 2gth day of Jul, in 

ſaid year of our Lord 1694, at the caſtle of York aforeſaid, by the 

ſaid indenture, then and there made between the ſaid X. T. and 

the aforeſaid T. H. by the name of R. T. of, c. of the other part, 

which other part ſealed with the ſeal of the ſaid 7%, he bringeth 

here into court, bearing date the day and year laſt above ſaid, the 
2 remiſed, releaſeth, and for ever quit · claimed, to the ſaid 

R. T. and 7. H. their executors, adminiſtrators and aſſigns, all and 

all manner of actions, ſuits, cauſes and accounts, debts, duties, 
reckoning, ſum and ſums of money and demands whatſoever, which 
he the ſaid J. T. ever had, or which his heirs, executors, admini- 
ſtrators and aſſigns, or any of them, then or at any time to come 
thereafter, ſhould, or might have, to, by or againft the ſaid R. 7. 
and T. H. their executors, adminiſtrators and aſſigns, for, or by 
reaſon of any matter, cauſe, or thing whatſoever, as by the ſaid 
indenture more fully may appear; without that, that after the 
making the ſaid indenture, he the ſaid R. undertook, as by the ſaid 
—__ above is ſuppoſed. And this he is ready to verify, and 


therefore prayeth judgment, if the ſaid J. T. ought to have his 


action againſt him, and ſo forth. 


Com. 98. Judgment was given in the Common Pleas for the plaintiff ; and 
5 upon a writ of error in the King's Bench it wwas oljected, that by the 
releaſe this action was gone. But the opinion of the court delivered by 


my Lord Ch. Juſtice Holt was, that the releaſe of the equity of te- 
demption was the ground of the plaintiff *s action: and therefore as a 
releaſe of all demands, doth not releaſe a covenant not broken, ſo neither 


doth this rele; this cauſe of action ſubſequent to the releaſe, and which 


ariſeth from tne releaſe itſelf. And tho' it was urged that theſe wet 
mutual promiſes, and therefore the plaintiff might have an afion before 
the making the releaſe ; and that in this caſe there need not be an all. 


gation of the per formance of the part of the plaintiff, yet the opinion 
the court in this caſe was otherwiſe ; and that this agreement that * 
plain 


r 


+ 
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plaintiff ſhould releaſe the equity of redemption; was the confederation 
for os 4 the Ade was to 4 71. that the making of the releaſe 
in this caſe, is a condition precedent to the payment of the money, and 
differs from the caſe of Nichols and Rainbred, in Hob. 88. where in 
confideration that Nichols promiſed to deliver to the defendant a cow, 
the defendant promiſed to deliver to him 508. there it was adjudged 
that the plaintiff need not aver the delivery of the cow, betavſe it was 
a promiſe upon a promiſe ; and fo another difference was taken to prove 
the judgment of the court. 15 HH. 7. 10. B. A. Covenants to ſerve 
me one year, and I covenant to give fim 201. he may ſue me for the 20lP *114 
the he never ſerye me @ day; but otherwiſe ſball it be if the agree- 
ment be that he Mall have zol for ſerving me a year. And another 
difference avas taken, that if by agreement a day certain be appointed 
for payment of money, and that day is to happen before the aft can be 
per formed, for which the money is to be paid; there alli the words 
are, that one ſhall pay fo much for the performance of ſuch an act? by 
anther, yet the 22 may have an action for the money after the day 
appointed for the payment of it, and before the act be performed for 
which it was to k paid. 7 Cook 10. b. Another difference was 
taken, that if a certain day h appointed by agreement for the payment 
of money, yet if that day happen after the confideration be performed, 
there it ought to be awerred, that the action was performed. Dyer 
76. If a contraft be made between two that for a horſe of the one to 
be delivered at ſuch a day, the other Mall have his horſe at Chriſtmas, 


1 if the firftl be not delivered at that day, the other Mall never have an fut. 261 

- action for the horſe at Chriſtmas. ns 

e Devon (to wit) A. B. complains of G. D. the younger, in the 

7 cuſtody of the marſbal of the mar/halſea of our ſovereign Lord the Caſe for the 
y King, before the King himfelf, for that whereas our faid ſovereign tenant of a 
id Lord the King that now is, had been feized in his demeſne as of ©*PyMolder 
he fee, in right of his crown of England, of the manor of GC. with the * 
id appurtenances, in the pariſh of H. in the county aforeſaid, whereof ging of turf 
nd one meſſuage, one garden, one orchard, fifty acres of land, ten upon the 
his acres of meadow, ten acres of paſture, and twenty acres of furze common of 


and heath, with the appurtenances in D. in the faid pariſh of I 3 


1 4 holder, b 
are, and from the time whereof the memory of man 1s not to the ON 7 


contrary, were parcel : and whereas alſo the tenements aforeſaid, wt.creof the 


{ by with the appurtenatices, are, and during all the time aforefaid have tenant 

at been cuſtomary tenements of the ſaid manor, and de miſed and de- — 
we miſable by copy of court - rolls of the ſaid manor or by the ſteward — any hls 
FI of the court of the ſaid manor, to any perſon or perſons whatſoever, cattle a 
kick willing to take the ſame to themſelves, Ind their heirs, at the will freely as 
RG? of the Lord or Lady, according to the Nom of the manor afore. before. 
2 ſaid. And our ſaid ſovereign Lord the King being ſo ſeized of the 


ſaid manor, with the appurtenances, whereof the tenements above 

are parcel, aur ſaid ſovereign Lord the King, that now is, at the l 

court of his ſaid manor, hotden ar the ſaid manor (fuch a day and 
Vol. I. 1 year ) 


1 
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year) by one E. P. Eſq; then his ſteward of the court of the ſaid 
manor, by copy of court - rolls of the ſame manor, granted the 


tenements aſoreſaid with the appurtenances, by the names of one 


meſſua ge or tenement, {/o mention the parcels as in the grant) to one 
J. S. gent, to have and to hold the ſame, to the ſaid F. S. and his 
heirs, at the will of the Lord, according to the cuſtom of the ſaid 
manor ; by virtue of which grant, the Paid J. S. entered into the 
ſaid tenements, with the appurtenances, and was, and ſtil] is thereof 


| ſeized in his demeſne, as of fee, at the will of the Lord, accord- 


ing to the cuſtom of the ſaid manor. And whereas alſo, within 
the ſaid manor, there is, and time out of mind hath been ſuch a 
cuſtom, that every cuſtomary tenant of the ſaid manor, having, or 
holding any cuſtomary tenements of cuſtomary tenure, parcel of 
that manor, to him and *his heirs, at the will of the Lord, accord- 
ing to the cuſtom of the ſaid manor, during the time aforeſaid, 
might, and have been accuſtomed to demiſe by his indenture, at 
his pleaſure, his cuſtomary tenements of the ſame manor, or any 
parcel thereof, to any perſon, willing to take the ſame for the 
term of one and twenty whole years, from the making of ſuch de- 
miſe, or for a leſſer term of years, at the will and pleaſure of ſuch 
cuſtomary tenants. And whereas alſo, within the faid manor, there 
is, and during the time aforeſaid hath been another cuſtom, that 
the cuſtomary tenants of the ſaid renements aforeſaid, whereof the 
ſaid J. S. is ſeized in form aforeſaid, to him and his heirs, accord- 
ing to the cuſtom of the ſaid manor, have had, and have been 
accuſtomed ro have for themſelves, their farmers and tenants, for 
terms of years, according to the cuſtom of the ſaid manor, com- 
mon of paſture in a certain place, in the ſaid pariſh of H. parcel 
of the ſaid manor, called Primroſe Down for all and all manner of 
their commonable cattle levant and couchant upon the ſaid tene- 
ments, with the appurtenances, every year at all times of the year 
as apperraining only to the ſaid tenements, with the appurtenances. 
And the ſaid J. S. being ſo ſeized of the ſaid cuſtomary tenement; 
with the appurtenances in form aforeſaid, after the ſaid grant 
thereof made to him in form aforeſaid, that is to ſay, fuch a dg 
and year, at H. aforeſaid, by his certain indenture made between 
the ſaid J. S. of the one part, and him the ſaid A. of the other pan 
(the other part whereof, ſealed with the ſeal of the ſaid J. S. the 
faid A. brings here into court, the date whereof is the ſame day 
and year) demiſed to the ſaid A. the ſaid tenements, with the ap- 
purtenances (except as afterwards in the ſame indenture is excepted) 
by the name of all that meſſuage or tenement, Ec, (except and 
always reſerved out of the ſaid demiſe and grant to the ſaid J. 
his heirs and aſſigns, all and all manner of timber trees, and w/at- 
ever elſe is excepted in the deed | to have and to occupy the ſaid te- 
nements, and other the premiſſes, with the appurtenances (excep! 
before excepted) to the ſaid A, and his aſſigns, from the feaſt of the 

annunciation 


annunciation of the Bleſſed Virgin Mary laſt paſt, before the date 
of the ſaid indenture, for, and duting the term of five years from 
thence next enſuing; and fully to be compleat and ended, as by the 
ſaid indenture amongſt. other things it may more fully appear: by 
virtue of which demiſe, the ſaid A. entered into the ſaid renements, 
with the appurtenances (except before excepted) and was, and till 
is thereof poſſeſſed (except before excepted). ; and by virtue of the 
{aid demiſe, he ought to have and enjoy his ſaid common of paſture, 
for all his ſaid commonable cattle in and upon the ſaid places called 
Primroſe Down. Nevertheleſs, the ſaid C. D. not being ignorant 
of the premiſſes, but endeayouring and intending unjuſtly to hinder 
and deprive. the ſaid A. of his ſaid common of paſture, to be had 
in the aforeſaid place called Primroſe Down (ſuch a day and year) 
and divers days and times, as well before the ſaid ſuch a day) as. 
afterwards, dug turfs, that is to ſay, ten thouſand horſe loads of 
rurfs in the ſaid place called D. and by the digging of the ſame 
turfs, and the laying and ſpreading of the ſame in ſeveral places in 
and upon the ſaid place called D. trod down, conſumed and ſpoiled 
the graſs there growing, whereby the ſaid A. could not have his. 
aid common of paſture for his ſaid *cartle levant and couchant upon p 116 
the ſaid renements, with the appurtenances, in the ſaid place called Y 
D. in ſuch an ainple and beneficial manner as he formerly had, and 
of right ought, and was accuſtomed to have, to the damage of the 
15 * of forty pounds, and whereupon he brings this ſuit, and fo 
orl pet 


Osz0gNE againſt Roctrs, Executor of WesToN. 
Aae, 21 Charles the Second, Roll 109. 


London, Be it remembered, and ſo forth. [here comes the re- Declaration 
mainder of the memorandum.] Robert Oſborne, gent. complains of againſt an 
(zeorge Rogers, Doctor of Phyſic, executor of the laſt will and teſta- eech g 
ment of W, Weſton, gent. deceaſed in cuſtody of the marſhal of en dag 
the mar /halſea, of our ſovereign Lord the King, being before the plaintiff 
King himſelf, for that, whereas the ſaid Robert had ſerved on- Fo/n had ſerved 
Veaver, gent. for the ſpace of three years, next before the 2 1ſt day the teftator, 
of March 1647, and had acquired in ſuch ſervice the ſum of 60/, hat the tel- 


yearly ; and the aforeſaid Robert Oſborne ſo being in the ſervice of —.— 
the ſaid Jom Weaver afterwards (that is to ſay the ſaid 21ſt day vide for the 
of March, in the ſaid year at London aforeſaid, (that is to ſay) in plaintiff in 
ne pariſh of St. Dunſtan's in the weſt, in the ward of Farringdon * Plenriful 
without, a certain diſcourſe was had and aroſe between the ſaid SY...” 
William in his life-time, and one Hellen Oſi ine, mother of as his own 
ne faid Robert, of and concerning the ſaid Robert, and of and fon. 
concerning the ſaid Mill ams taking the ſaid Robert into his ſervice, 1 Sand. 264 


Whereupon the ſaid William 4 * life-time, afterwards, (that 3 r 
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_ ,.. -- to fay) the ſame day and year at Zoxdon aforeſird, in the faid pariſh - 
2 rat rd, in dagen that the ſaid Robert, at the ſpeeial in- 
breach that ſtance and requeſt of the ſaid William, would ſerve the faid WE 
he had not iam, and employ his care and induſtry, in and about the affairs of 
receivedany the faid William, he the ſaid William undertook, and then and 
or nie Ger there faithfully promifed the faid Nubert, that he the faid Milian 
vice, except would receive the ſaid Robert into his fervice, and efteem him as 
the ſum of his gwn fon, and plentifully provide for the faid Nobert. And'the 
2ol. which ſaſd Robert in fact ſays, that truſting to the promiſes and undertak- 
e lee ings of the ſaid William, niade in the manner as above fet forth, 

* afterwards, (that is to fay) the day and year aforefaid at London 
afdreſaid, in the ſaid pariſh and ward, he the ſaid Robert came into 
the ſervice of the ſaid Milliam, and ſerved him from thence till the 
firſt day of November, in the 16th year of the reign of our fove- 
reign Lard Charles the Second, now King of England, Scothand, 
France and Ireland, defender of the faith, and fo forth, at London 
aforefaid, in the faid pariſh, and ward; and during alt that time, 
employed his care and induftry, in and about the affairs of the faid 
William, wich all poffible diligence,” without any wages, or falary 
given the ſaid Robert, by the fad William for the fame ; and that 
the faid William afterwards, (that is to fay) on the gth SE De- 
cember, in the eighteenth year of the reign of his faid prefent Ma- 
jeſty, the faid William died inteſtate at London aforeſaid, in the ſaid 
parith and ward, poſſeſſed of a real and perſonal eſtate, 
amounting to the value of 3oool, and upwards, and had no children 
| of his own. Nevertheleſs the ſaid William, at the time of his 
p »11 death, or at any time in his life, after the making the ſaid promiſe 
7 and undertaking, did not plentifully provide for the ſaid Robert, 
nor gave him any recompence for his faid ſervice except the ſum 
of twenty pounds, which was not a fufficient recompence for hi 
ſaid ſervice, altho' the ſaid William in his life-time, and the faid 
George after his deceaſe, {that is to ſay) on the firſt day of TJamay 
in the 2oth year of the reign of his ſaid preſent Majeſty at Londn 
aforeſaid, in the faid pariſh and ward, was often requeſted ſo todo 
by the faid Robert, Whereby the faid Robert faith he is injured and 
endamaged to the value of 1000). and therefore he brings this ſuit, 
and ſo forth. 
pics, thaa And now at this day, (that is to ſay) on Wedneſday next after fi. 
true it is teen days of Eaſter this ſame term, (until which day the faid George 
that the plt. had leave to imparle to the ſaid bill, and then to anſwer, and f 
came into forth), comes before our ſaid fovereign Lord the King at Weſtmin- 
the ſerviee . 3 8 > 
of the ted ter, as Well the ſaid Robert by his ſaid attorney, as the ſaid Cs, 
tor the 6th by A. Wellly his attorney. And the faid Ges. defends the fore 
of March and injury, and the damages, and whatever elſe he ought to defend 
1647, and when and. where this court ſhall pleaſe to take the ſame into 
there con- deration ; and faith, that the ſaid Nobert ought not to jhave, ot 
tinved til maintain his ſaid action thereof againſt him, becauſe he faith, by 


the laſt day 


3 3... 4.3.3 on Bedi afro 
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right and true it is, that the ſaid Robert came into the ſervice of of Decem- 


0 4 
ſaid Millan, on the ſaid 21& day of March, in the ſaid year def abe tet. 


the 
of our Lord 1647, and continued in ſuch ſervice, till the laſt day tator did 
of Decenber 1658, during which ſaid time, he the ſaid William pbentiſniiy 
provided plentiſully for ſaid Robert, with meat, and drink at pour — 
London aforeſaid, in the ſaid pariſh and ward; and alſo paid to the = pal 
ſaid Robert, the ſum of eight pounds of lawful money of England gl. yeariy 
yearly for his ſalary. And the ſaid Geo. further ſaith, that the ſaid for his fa- 
Robert, on the ſaid laſt day of December, in the ſaid year of our lary, and 
Lord 1658, at Londen aforeſaid, in the ſaid pariſh and ward, vo- — 
luntarily leſt the ſervice of the ſaid William; without that, that the ontinuedto 
ſaid Robert ſerved the ſaid William till the firſt day of November, ſerve the 
in the 16th year of the reign of his preſent Majeſty, as in the de- taſtator till 
claration of the ſaid Robert above is mentioned. And this he is the iſt of 
ready to verify; -wherefore he prays judgment, if the ſaid Robert eng — 
ought 4 have or maintain his ſaid action thereof againſt him, and „ear of the 
Jo forth, 1 i King's 
4 7 the ſaid Robert ſaith, that for any thing alledged by the ſaid reign. 

Geo. above in his plea, he the ſaid Robert ought not to be precluded Demurrer. 
from having his action againſt the ſaid Geo, Becauſe he faith, that 

the ſaid plea above. pleaded by the ſaid Geo. in manner and form 

aforeſaid, and the matters therein contained, are not ſufficient in law 

to preclude the ſaid Rebert from having his ſaid action againſt him, 

nor is the ſaid Robert under any neceſſity, or bound by the lawsof 

this kingdom, to make any anſwer thereto ; and this he is ready to 

verify, Wherefore for want of a ſufficient plea in this particular, 

the ſaid Robert prays judgment, and his damages to be awarded to 

him by reaſon of the premiſſes, and ſo forth. And for cauſes of de- 

murrer in law on the ſaid plea, he the ſaid Robert, according to 

the form of the ftatute in ſuch caſe made and provided, doth here 
demonſtrate, and ſhew to the court theſe cauſes following, (that is 

ta *ſay) for that the ſaid Geo. hath in this caſe traverſed a matter P 118 
r toy regs that the ſaid plea is deficient in form, and fo 

oth, 

And the ſaid Gee, ſaith, that the ſaid plea above pleaded by the Joinder in 
ſaid Geo. in manner and form aforeſaid, and the matters therein con- demurrer, 
tained, are good and ſufficient in law to preclude the ſaid Robert 
from having his ſaid action againſt the ſaid Geo. which ſaid plea, 
and matters therein contained, he the ſaid Geo. is ready to yerify and 
prove, as this court thall pleaſe to direct. And becauſe the ſaid 
Robert hath made no anſwer to the ſaid plea, nor hitherto in any wiſe 
denied the ſame, he the ſaid Geo. as above prays judgmeut, and 
that the ſaid Robert may be precluded from having his ſaid action Je 
againſt him, and ſo forth. But becauſe the court of our ſovereign * on 
Lord the King, now here, are not adviſed of giving their judgment 
of and upon the premiſſes, a day thereſore is given to the ſaid 
parties, until Friday next aſter the morrow of the Holy Trinity for 


hearing 
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hearing their judgment. Becauſe the court of our ſaid ſovereign 
lord the King are not yet adviſed thereof, and ſo forth; at which 
day the ſaid parties by their ſaid attornies come before our ſo- 


vudgment. vereign Lord the King at Weſtminſter. © Whereupon all and fin- 


gular the premiſſes being viewed, diligently inſpected, and fully 
underſtood, with mature deliberation had thereon, by the court of 
our ſaid ſovereign Lord the King, here, in as much as it ſeems 
to the ſaid court, that the ſaid plea above pleaded in manner and 
form aforeſaid, and the matters therein contained, are not - ſuf 
cient iu law to preclude the ſaid Robert from having his ſaid action 


To res againſt rhe ſaid Geo. It is therefore conſidered, that the ſaid No. 


quiry. bert ought to recover his damages againſt the ſaid Geo. by reaſon 


of the premiſſes. But becauſe his ſaid preſent Majeſty's court here, 
know not what damages the ſaid Robert hath ſuſtained, by reaſon 
of the premiſſes, the ſheriff is therefore commanded, that by the 
oaths of twelve honeſt, and lawſul men of his bailiwick, he diligent- 
ly enquire what damages the ſaid Robert hath ſuftaived, as well by 
occaſion of the premiſſes, as for his expences and coſts laid out by 
him, about his ſuit in this cauſe. And the inquifition which he 
ſhould take, he ſhould return to our ſovereign Lord the King at 
Weſtminſter, on Friday next after three weeks of the Holy Trimty, 
under his ſeal, and the ſeals of thoſe by whoſe oaths he ſhould 
make ſuch inquiſition, together with his ſaid-Majeſty's writ direR- 


ed to him for that purpoſe. The ſame day is given to the faid 
Robert there, and ſo forth. R. 


An exception was taken to this plea by the counſel for the 
plaintiff, that the defendant by his plea with the traverſe, hath put but 
part of the time of the ſervice in iſſue, (hat is to ſay) whether the 
plaintiff ſerved for any longer time than the laſt day of December 
1658 ; fo that all the time before, for which the plaintiff ought to 
have had recompence, the defendant had tendered no iſſue; and 
altho' the defendant hath alledged, that for that time the plaintft 
had a recompence, yet that ought not to conclude the plaintiff, but 
that he might be let in to ſay, that he had not any ſuch recompence, 

ON or that the recompence ſuppoſed by the defendant to have been 
P *119 »given him was too ſmall. But here the defendant by his traverl: 
hath totally excluded the plaintiff from taking any. ſuch - iſſue ; 

thereſore it is an ill plea, | | | 
3 So in an action upon the caſe for ſtopping up three lights, the de- 
: ite Sans, fendant juſtifies the ſtopping up of two, and traverſes the ſtopping 
Io 2 up of three. That is an il] plea, becauſe the inducement goes but 
99. 6679. to part, (that is to ſay) two of the lights; and yet the traverſe go 
Cro. Car, preciſely to all the three; which ought not ſo o be; becaule |! 
ww the defendant had ſtopped two only, and not three, yet the plaintif, 
t. 209. > | 3 1 
468, 469, in an action upon the caſe, ought to recover damages for fo many 
2 Saund, as he did ſtop up; therefore the defendant ought to have pleaded 
207, 219. as to ſtopping up one of the lights he was not guilty ; and as 10 the 

x Lev. 98. other two, he ought to have juſtified, 


10 Co. 116. Michaelmas, 
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Mic haelmat, the Eighth of Kino GrondxE. 


London (to wit): William Rhodes of London, gent. was attached upon an 
to anſwer to Nathan Jacobs of a plea of treſpaſs upon the caſe ; agreement 
and whereupon the ſaid Nathan, by Gravely Norton, his attorney, to transfer. 
complains, that whereas the twenty ſixth day of Auguff, in the year —— 
of our Lord one thouſand ſeven hundred and twenty, at London Sock. 1 
aforeſaid, in the pariſh of St. Michael Curnhill, in the ward of 
Cornhill, it was agreed between the ſaid William and Nathan, 
that the ſaid Nathan ſhould transfer, or cauſe ro be transferred to 
the ſaid William one thouſand pounds credit in the ſtock of a 
certain company, commonly called the London Aſſurance, at and That it was 
upon the then next opening of the books for transferring the ſtock, agreed, that 
and ſhould pay to the ſaid Nathan, at and according to the rate the plain. 
of ninety five pounds of lawful money of Great Britain, for every "if _—_— 
hundred pounds of the ſaid one thouſand pounds credit in the ſtock OD » Kang 
aforeſaid, in the whole amounting to nine hundred and fifty pounds. ing, at , 
And thereupon the ſaid William afterwards, (to wit) upon the ſaid a price. 
twenty ſixth day of Auguſt, in the year aforeſaid, in London afore- 
ſaid, in the ſaid — and ward, in. couſideration that the ſaid 
Nathan then and there, at the ſpecial inſtance and requeſt of the 
ſaid William, undertook, and then and there faithfully promiſed 
the ſaid William, that he the ſaid Nathan would well and truly : 
perform, and faithfully fulfil all and fingular the matters and things Las * 
contained in the ſaid agreement on his part, to be performed and . 3 
fulfilled, the ſaid William then and there undertook, and to the plaintiff 
ſaid Nathan faithfully promiſed, that he the ſaid William would would per- 
well and truly perform and faithfully fulfil all and ſingular the form the 
matters and things contained in the ſaid agreement, on the part of hn 
the ſaid William to be performed and fulfilled. And the ſaid the SO 
Nathan ſaith, that the firſt day of opening the {aid books for trans- dant was to 
ferring the ſaid ſtock, after the ſaid agreement made as above, perform it 
was the fifth day of September, in the year of our Lord aforeſaid ; n his part. 
and that at that time, and long before and always afterwards ment — 
hitherto, the only place for transferring the aforeſaid ſtock, hath time for 
been and now is at a certain houſe, commonly called the London transfer- 
Aſſurance-Office, ſituate in the pariſh and ward aforeſaid, wherevt ting. The 
the ſaid William then and there had notice ; and that the only hours ee 
for transferring of ſtock on the ſaid fiſth day of September, in the eee 
year aforeſaid, and long before, * and always afterwards hitherto ring. 
have been, and now are, between the hour of nine in the forenoon, P 120 
and the hour of one in the afternoon. And that the ſaid Nathan That the 
on the ſaid 5th day of September, in the ſaid year of our Lord being plaintiff 

| | the was there 


ready for 
that pur- 


poſe, 
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the day of transfer came there at the ſaid houſe, commonly called 
the London Aſſurance-Office (to wit) at the hour of nine in the fore- 
noon, and remained there till the hour of one in the afternoon of the 
ſame day; and during all that time was ready, and offered to 
transfer the ſaid 100]. oredit in the ſaid ſtock to the ſaid V. and 
to receive of the ſaid V the ſum of g5ol. according to the rate of 
95]. for every 100]. of the aforeſaid 1000l. credit in the ſaid ſtock. 


And that the ſaid V. the ſaid 5th day of September, in the year 


Laid ano- 
ther way, 


aforeſaid, or at any other time hath not accepted the ſaid 10090], 
credit in the aforeſaid ſtock, according to the ſaid agreement, in 
the whole amounting to 950]. or any part thereof, altho' the faid / 
afterwards (that is to ſay) on the ſaid 5th day of September, and ſe- 
veral times afterwards, at the pariſh and ward aforeſaid, was by 
the ſaid Nathan requeſted fo to do, but hath altogether refuſed 
to accept the ſaid ſtock from the faid Nathan, or to pay for the 
ſame. And whereas the ſaid William afterwards (that is to ſay) the 
ſaid 26th day of Auguſt in the ſaid year, at Londen aforeſaid, in 
the periſh and ward aforeſaid, bought of the faid Nathan another 
1000l. credit in the ſtock of the ſaid company, at and accordi 

to the rate of 951. of like lawful money for every 100l. of the ſaid 
1000]. credit in the ſaid ſtock, amounting in the whole to another 
950]. to be paid to the ſaid Nathan upon the transfer of the ſaid 
ſtock laſt mentioned to be made by the ſaid Nathan to the ſaid 
William, at the next opening of the books for the transfer of the 
ſaid ſtock laſt mentioned; and in conſideration that the ſaid Nathan, 
at the ſpecial inſtance and requeſt of the ſaid William, did then 
and there undertake, and faithfully promiſe to transfer to the 
ſaid William 1000]. credit in the ſaid ftock, at and according to 
the ſaid price laſt mentioned, upon the then next opening of the 
books for the transferring of the ſtock laſt mentioned, he the ſaid 
William then and there undertook, and faithfully promiſed the ſaid 


Nathan, that he the ſaid William would accept the ſaid 1000]. ſtock 


laſt mentioned, from the ſaid Nathan ; and upon the transfer of the 
ſame, would well and truly content and pay for the ſame to the 
ſaid Nathan, according to the ſaid rate and price laſt mentioned; 
and the ſaid Nathan in fact faith, that the firſt day of the opening 
'of the transfer books of the ſaid company, after the ſaid agreement, 


Was on the 5th day of September in the ſaid year of our Lord; and 


that the only place for transferring the ſaid ſtock the ſaid 5th day 
of September, and long beſore, and continually afterwards hah been, 
and yet is at a certain houſe called the London Aſſurance-Office, in 
the pariſh and ward aforeſaid ; and the only hours for transferring 
the ſaid ſtock on the ſaid 5th day of September, and always hitherto 
have been, and now are, between the hours of nine in the forenoon, 
and the hour of one in the afternoon of the ſame day, And that he 
the ſaid Nathan on the ſaid 5th day of September, in the yea! 
aforeſaid, came to the ſaid houſe, commonly called the Londor 


Aſſurance 
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4 ſfſurance-Office, at the ſaid hour of nine in the forenoon, and tar- 
ried there till, and after the {aid hour of one in the afternoon ; and 
during all that time was there ready, and offered to transfer the ſaid 


1000]. *credit in the ſaid ſtock, and to receive from the ſaid William P *1 21 


the ſaid 95ol. for the ſame, And that the ſaid William, on the ſaid 
5th day of September in the year aforeſaid, did not, or at any other 
time, hath accepted the ſaid 1000]. credit laſt mentioned in the ſaid 
ſtock, or paid to the ſaid Nathan the ſaid g5ol. laſt mentioned, or 
any part thereof, although the ſaid William afterwards (io wit) on 
the ſame 5th day of September, and often af:erwards at London afore- 
ſaid, in the ſaid pariſh and ward, was requeſted by the ſaid Nathan 
ſo to do, but altogether hitherto hath, and till doth refuſe to ac- 
cept from the ſaid Nathan the faid ſtock, or to pay for the ſame, 
Wherefore he the ſaid Nathan ſaith, that he is injured, and enda- 
maged to the value of 1000]. and therefore brings this ſuit, and ſo 


forth, 


Norfolk. I, J. late of Thetford in the ſaid county, was attached Declaration 


to anſwer J. G. executor of the laſt will and teſtament of R. G. of 
a plea of treſpaſs on the caſe, and ſo forth, And whereupon the 


ſaid J. by H. S. his attorney complains, that whereas the ſaid R. in for cattle 


his life time (at is to ſay) the 20th. day of September, in the 5th 


year of the reign of our ſovereign lord the king at Thetford afore- life-time of 
ſaid, had been poſſeſſed of certain cattle (that is to ſay) one bull the teſtator. 


(ſo nentioning the reſtaf the cattle as of huis own proper caitle) and being 
ſo poſſeſſed thereof afterwards (that is to ſay) the ſame day and 
year at T, aforeſaid, caſually loſt the ſaid cattle out of his hands 
and poſſeſſion z which cattle afterwards in the life time of the ſaid 
R. (that is to ſay) on the ſaid 20th day of September in the ſaid year 
at T. aforeſaid, came to the hands and poſſeſſion of the ſaid W, by 
his finding the ſame. Nevertheleſs the ſaid V. knowing the ſaid 
cattle to be the proper cattle of the faid R. and of right to belong 
and appertain to him the ſaid R. in his life time, and intending 
craftily and ſubtilly to deceive and defraud the ſaid R. in his lite 
time in this behalf, hath not delivered the ſaid cattle to the ſaid R. 
(although the ſaid V. was by the ſaid R. in his life time often there- 
unto required) but the ſaid W afterwards in the life time of the 
ſaid R, (that is to ſay) the 25th day of September, in the fifth year 
aforeſaid, at I. aforeſaid, converted and diſpoſed of thoſe cattle 
to the proper uſe and benefit of the ſaid V. to the delay of the exe- 
cution of the teſtament aforeſaid, and to the damage of the ſaid J. 
of 40]. and thereof he brings his ſuir, and ſo ſarth. And he brings 
here into court the letters teſtamentary of the ſaid R. by which it 
may appear to the court, that he is executor of the ſaid will, and 


| hath the adminiſtration thereof, and /o forth. 
Norfolk, A. B. complains of C. D. in the cuſtody of the mar- For ob- 


ſhal, and ſo forth, for that whereas one M. M. gentleman, had been ft 
leiſed in his demeſne as of fee, of and in the manor of D. with the] 


appurtenances 


mon, 
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appurtenances in D. in the county aforeſaid ; and he the ſaid /. 
being ſo ſeized, the ſaid V. and his anceſtors, and all thoſe whoſe 
eſtate the ſaid . now hath, of and in the faid manor with 
the appurtenances had, and from the time of which the memory 
of man is not to the contrary, have been accuſtomed to have for 
their farmers and tenants of his ſaid manor, common of paſture in 
a certain place called Faggar-Holes in D. aforeſaid, containing three 
acres of paſture, for all his cattle Levant and Couchant within the 
P 122 ſaid manor, * at all times of the year, belonging and appertaining 
only to the ſaid manor. And the ſaid V. being ſo ſeiſed of the 
faid manor, with the appurtenances in form aforeſaid, the ſaid V. 
the twenty firſt day of April, in the ſaid year aforeſaid, (at ſuch 
a place) demiſed, granted, and to farm let the ſaid manor, with the 
appurtenances, to the ſaid plaintiff, to have and to hold the 
ſaid manor, with the appurtenances, to the ſaid plaintiff, his 
| executors, adminiſtrators and aſſigns, from the ſaid twenty-firit 
day of April, in the year aforeſaid, until the full end and term of 
twenty one years, by virtue of which ſaid demiſe, the ſaid plain- 
tiff entered into the ſaid manor aforeſaid, with the appurtenances, 
and was thereof and yet is poſſeſſed. Nevertheleſs the ſaid defen- 
dant not ignorant of the premiſſes, but contriving and intending to 
hinder and deprive the ſaid plaintiff of his ſaid common of paſture 
in the ſaid place called J. he the ſaid defendant incloſed the ſaid 
place called Fagger- Holes, with hedges and ditches, ſo that the ſaid 
plaintiff could not pur and drive his cattle into the ſame place called 
J. to feed the graſs there growing; by which the ſaid plaintiff not 
only was excluded and hindered of his ſaid common, in the ſaid place 
called J. bur the ſaid plaintiff totally was deprived of, and loſt 
great gains, profits #nd advantages, which he ought to have had 
and gained by his ſaid cattle depaſturing and feeding the grafs 
rowing in the ſaid place called J. to uſe his common aforeſaid, 
if the ſaid defendant had not incloſed the ſaid place with hedges 
and ditches, Whereupon the ſaid plaintiff ſaith, that he is injured 
and endamaged to the value of one hundred pounds, and therefore 
brings his ſuit, and ſo forth. | 
Whereas one Mary B. on the 28th day of O&ober, in the year of 
A dectara. Our Lord 1731 at Weſtminſter, in the ſaid county of Middleſex, was 
ration in Tightfully and lawfully retained into the ſervice of the aforeſaid 
caſe for en. Plaintiff ro ſerve him in and about all his lawful and honeſt affairs 
ticing a ſer- and buſineſſes whatſoever for one whole year then next following ; 
vant away and the ſame M. being ſo retained, continued in the ſervice of the 
2 the ſo id plaintiff for the ſpace of nine months. And during that time 
eee the ſaid M. fo ſerved the ſaid plaintiff, ſhe diligently employed 
ing her into herſelf in the ſervice of the ſaid plaintiff, and thereby became ca- 
his ſervice, pable of ſerving the ſaid plaintiff in very important affairs and 
buſineſſes of great concern of the ſaid plaintiff, And the ſaid h. 
| | | by 
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by the occaſion of ioſtructing her during that time, ſuſtained no 
ſmall labour and expence. Notwithſtanding, the aforeſaid defen- 
dant, not ignorant of the premiſſes, but craftily and ſubtilly in- 
tending ta deceive and detraud' the ſaid plaintiff, of all the profits 
and advantage, which the ſaid plaintiff ſhould have received, by 
reaſon of the ſervice of the ſaid M. for the time ſhe was retained as 
above, on the firſt day of June, in the year of our Lord 1732, at 


Weſtminſter "aforeſaid, in the county aforeſaid, the ſaid R. incited 
and procured the ſaid M. then ſervant to the faid plaintiff, to de- 


part and leave the ſervice of the ſaid plaintiff ; by means of which 
inciting and procuring the ſaid M. to depart from the ſervice of the 
ſaid pſaintiff, afterwards, (to wit) on the ſaid firſt day of March, 
in the year laſt above nientioned at Weſtminfler aforeſaid, in the 
county aforeſaid, the ſaid M. departed and left the ſaid ſervice of the 
ſaid plaintiff, without the leave, and contrary to the will and con- 


{ent of the ſaid plaintiff ; and the faid defendant afterwards, (to wit) P *1 23 


on the- ſame firſt day of March, in the year laſt mentioned, know- 
ing the ſaid M. to be the ſervant of the ſaid plaintiff at Weſtminſter 
aforeſaid, in the county aforeſaid, admined and received the ſaid M. 
ino the ſervice of the ſaid defendant ; by which the ſaid plaintiff 
loſt all the profir, benefit and advantage which he would have had, 
by reaſon of the ſervice of his ſaid ſervant, for the reſidue of the - 
ſaid term. Wherefore the ſaid plaintiff faith that he is injured, 
and ſuſtains damage, to the value of ten pounds, and therefore 
brings his ſuit, and {+ forth. © | 


T. B. complains of V. R. tanner, in the cuſtody of the marſhal, 15 8 
and ſo forth, for that whereas the ſaid V. ſuch a day, and year, and on the caſe 
place, had agreed with him the ſaid T. to buy the hides and ſkins of upon a pro- 
all and ſingular the oxen, horſes, cows and calves, which he the ſaid miſe on a 

7. from the faid (ſuch a day) until (ſuch a day) then next fol- bargain. 


lowing, ſhould happen to kill or ſlay, the ſaid W. in conſideration 
thereof undertook, and then and there faithfully promiſed the ſaid 
T. that he the ſaid /. would well and truly pay to him the ſaid 7. 
for every hide of each ox or heifer, by him the ſaid T. within the 
time aforeſaid killed or ſlain, and by him the ſaid T. to him the 
ſaid V. within that time, delivered, three ſhillings and four pence ; 
and for every hide of a cow, by him the ſaid T. within the ſaid 
ume killed and delivered as aforeſaid, two ſhillings ; and for every 
dozen of calve-ſkins by him the ſaid T. within the time aforeſaid, 
killed and delivered, as aforeſaid, four ſhillings. By reaſon of 
which ſaid promiſe and undertaking of him the ſaid W. made as 
above, he the ſaid T. B. delivered to the ſaid /. five hundred and 
three hides of 'oxen and heifers, and fifty two hides of cows, and 
hfty dozen of calve-ſkins killed by him the ſaid T. within the time 
aforeſaid, according to the tenor of the ſaid bargain, at divers days 
and times within the time aforeſaid at 5. aforelaid, the true value 
and price whereof delivered, as above, according to the ſaid bargain, 

amounted 
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amounted unto the ſum of eighty eight pounds, ſixteen ſhillings, and 
ren pence. | Nevertheleſs the Lid Wo . contriving and fraudulently 
mending, craftily and ſubtilly to deceive and defraud the ſaid 7, 
in that particular, altho' the ſaid V. {ſuch a day and gear.) and af- 
terwards at S. aforeſaid, hath been required to pay to him the ſaid 
T. E. the aforeſaid eighty- eight pounds, ſixteen ſhillings and ten 
pence, according to the faid bargain. Vet he the ſaid T. B. bi- 
therto hath not paid the ſame, or any part thereof, but hitherto al- 
ether hath, and ſtill doth refuſe ſo to do, to the damage of the 
aid plaintiff one hundred pounds; and therefore he brings his ſuit, 

and fo forth LEY 

A declara- Miadleſex. William Highmore late of Weftminfler in the ſaid 
tion upon à county, gent. was attached to anſwer to Richard Nicholſon, of a plex 
_— o of treſpaſs on the caſe, and ſo forth. And whereupon the ſaid Ri- 
plalntiff a Chard by John Ferreit his attorney complains, that whereas on the 
ſum of mo- 31ft day of January, in the year of our Lord 1725 at Weſtminſier, 
ney for pro- in the {aid county of Middleſex, a certain diſcourſe aroſe, and was 
83 ft had between the ſaid Richard and the faid William, of and concers- 
— ing three hundred pounds ſtock in the capital united ſtock of the 
and another Eaff India company, belonging to one Iſabella IWyberg/: widow, us 
ſum for his executrix of Thomas Wybergh her ſon, then lately deceaſed, and %f 
expences and concerning the transferring of the ſame ſtock by the ſaid . Il. 
_ LN: by virtue of à certain letter of attorney made by the ſaid Jſabella 
: 55 „before that time, to the ſaid /. And upon that diſcourſe it was 
P *124 then and there agreed between the ſaid Richard and William, that 
the ſaid Richard ſhould endea vour to procure a liberty and licenſe, 

to the ſaid William Highmore, to cransfer the ſaid zool. in the 
capital ſtock of the ſaid company, by virtue of the ſaid letter of 

attorney; and that the ſaid William ſhould pay to the faid Ri- 

chard, or his order, the ſum of one hundred and fifry pounds for 

his pains and trouble therein, and ten pounds ſor the ſame, expences 

and charges of the ſaid Richard, luid our and employed, in and 

a bout ſuch transfer of the ſaid ſtock, and the procuring of the ſame, 

as aforeſaid, - And thereupon, in «conſideration that the ſaid Ri- 

chard had undertaken, and then and there had promiſed to per- 

form chat agreement in every thing on his part to be performed, 

the ſaid William then and there undertook, and to the ſame Ri- 

chard faithfully promiſed, that he would perform all and every 

thing in the ſaid agreement contained on his part to be performed. 

And the ſaid Richard in fact ſaith, that he the ſaid Richard after- 

wards, (that is to ſay) the day of in the year of our 

Lord 1725, at the ſpecial inftance and requeſt of the ſaid . en- 
deavoured to procure ſuch leave and licenſe for the ſaid Williun. 

to transfer the ſaid three hundred pounds capital ſtock aforeſaid, of 

the ſaid company, by virtue of the ſaid letter of attorney ; and then 

and there procured liberty and licence to the ſaid Wiltiam, 0 

transfer the ſaid three hund rod pounds capital ſtock, in the ſtock , 
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the ſaid company, by virtue of the ſaid letter of attorney according- 

Iy ; and the ſaid Richard afterwards, (that is to ſay) the ſame day 

and year laſt mentioned, at Weſtminſter aforeſaid, gave an ac- 

count thereof to the faid William; and requeſted the ſaid William to 

pay to the ſaid Richard, the ſaid ſum of one hundred and fifty pounds, 

and ten pounds contained in the ſaid agreement, Nevertheleſs the 

ſaid William hath not paid the ſaid ſum of maney contained in the 

ſaid agreement, or any part thereof to the ſaid Richard, but then 

and there, and always afterwards hitherto hath, and ſtill doth re- 

ſuſeſo to do. And whereas on the ſaid 31ſt day of Fanuary, nm, ano- 

che year aboveſaid, at Weſtminſter aforefaid, in the county of Mid- ther way. 
| dejex, in conſideration that the ſaid Richard then and there had un- 
dertaken, and then and there promiſed to the ſaid 1#3//iam, that he 
ſaid Richard would procure other three hundred pounds capital 


. ſtock, then being in the ſtock of the Eaſt India company, belonging 
to the ſaid [/abelila Hybergh, to be transferred in the trausfer-books 
5 of the ſaid company, kept for that purpoſe, according to the manner 
- of transferring the ſaid ſtock of the ſaid company, at the inftance of 
e the ſaid William, by virtue of a certain letter of attorney, before 
15 that time made by the ſaid Iſabella to the ſaid Wilkam, he the faid 
of William in conſideration thereof undertook, and then and there 
y. faithfully promifed, that he the ſaid Wiliam would pay to the ſaid 
12 Richard, or his order, the ſum of one hundred and fifty pounds for 
* his induſtry, and the further ſum of ten pounds for his expences, time 
"4 and trouble, in and about transferring thereof, whenever he ſhould 
fo be thereto requeſted ; and the ſajd Richard afterwards, (that is 10 
he ſay) the day and year aboveſaid, at Weſtminſter aforeſaid, requeſted 1 25 
of the ſaid William to pay him the ſaid ſum of one hundred and » fifty 
vi pounds, and ten pounds according to his ſaid promiſe ; Neverthelefs 
bor the ſaid William not regarding his faid promiſes and undertaking» 
" laſt mentioned, made in form aforeſaid, but contriving, and fraudu- 
'Y lently intending craftily and ſubtilly to deceive. and defraud the 
+ faid Richard in this particular, hath not paid to the ſaĩd Richard, 
Ri the faid one hundred and fifty pounds, and the faid ſum of ten 
er. pounds, or any part thereof, altho' often requeſted thereto, but hath 
*) altogether refuſed, and doth yet refuſe ſo to do, ra the damage of 
Ri. 2 id Richard 260l. and therefore he brings this ſuit, and ſo 
th. 

. And further, the declaration ſets forth, that the defendant was 
fer indebted to the plaintiff, in the ſum of one hundred and ſixty pounds 
* for ſo. much money lent by the plaintiff ro the defendant, and being 
bog ſo indebted, that he promiſed to pay, &c. Wheretore the ſaid R:- 
ra, chard ſaith, that he is injured, and ſuſtains damage to the value of 


one hundred and ſixty pounds; and therefore brings this ſuit, 
and fo forth, This declaration was drawn by Sergeant Pranthwayte. 


STINTON 
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STINTON againſt YaTEes.. | 


Hillary, the chirty fürth and thirty ſeventh of King Charles the 
| 5, Gola: 2270 vi, 04 private: + 


An ation Mary Yates, late of the city of Worceſter, in the county of the 
upon the city of Worceſter, widow, was attached to anſwer to Rowland Stin- 
caſe upon ton of a plea of treſpaſs upon the caſe, and ſo forth; And where- 
= affump- upon the ſaid Rowland by Thomas T wittye his attorney complains, 
2 that whereas Richard Yates, ſon of the ſaid Mary Yates, had pro- 
mainte- Cured and obta ined carnal knowledge and copulation of one _ 
nance of a nn Stinton, daughter and ſervant to, and dwelling with the ſaid 
baſtard, Rowland, and got the ſaid Johanna with a male child, which ſaid 
1 Johanna was afterwards delivered of ſueh male child; and the ſaid 
reciting the Roruland, in order to keep bimſelf from the maintenance of the 
mainte. infant, intended to proſecute the ſaid Richard for getting the ſaid 
nance, infant, upon the body of the ſaid Johanna, as above. And the 
| aforeſaid Mary deſiring to compoſe the difference aforeſaid, on the 
12th day of February in the 35th year of the reign of his preſent 

Majeſty, at Claynes in the county aforeſaid, at the requeſt of the ſaid 

The com- Mary, a certain diſcourſe was had, and aroſe between the ſaid Mary 
municati- and the ſaid Rowland, of and concerning the maintaining the ſaid 
on about infant, ſo begotten by the ſaid Richard, on the body of the faid 
the ſame, Fohanna as aforeſaid z upon which diſcourſe, afterwards (to wit} 
on the ſame 12th day of February, in the 35th year aforeſaid, at 

Claynes aforeſaid, it was agreed berween the ſaid Rowland and the 

The ſpecial ſaid Mary, in manner and form following, (tat is to ſay) that if 
agreement the ſaid Rowland would undertake to keep and maintain the ſaid 
made upon infant for five or fix years, and not proſecute the ſaid Richard, 
ſuch com- then the ſaid Mary would pay to the ſaid Rowland 101. of lawful 
munica- money of England, whether the infant ſhould live or die, in manner 
_— and form following, (tat is to ſay) one ſhilling in hand, and ninety 
nine ſhillings more, parcel of the ſaid money, upon Thurſday in the 

then next following week, and the five pounds reſidue of the faid 

10l. at 20s. a year, which ſaid ſum of 51, the ſaid Mary would 

P *1x 26 well and truly ſecure by a bond to be entered into by one Robert 
Yates, and Edward Yates, two ſons of the ſaid Mary ; and after 

the expiratien of the ſaid five or ſix years, the ſaid Mary would 

maintain the ſaid infant at her own proper coſts and charges. And 

thereupon the ſaid Mary, afterwards, (that is to ſay) on the faid 

punctual 12th day of February, in the 35th year aforeſaid, at Claynes afore- 
promiſes. ſaid, in conſideration that he the ſaid Rowland, at the * n- 
nce 


e 
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ſtance and requeſt of the ſaid Mary, and then and there had, well 
and truly undertook, and faithfully promiſed to the ſaid Mary, to 
perform the ſaid agreement in every thing on his part to be per- 
formed, ſhe the ſaid Mary undertook, and then and there faithfully 
promiſed to perform the ſaid agreement in every thing on her part 
to be performed. And the ſaid Rowland in fact faith, that he the 
ſaid Rowland rang to the promiſe and undertaking of the ſaid 
Mary as above, the {aid Rowland, at the ſpecial inſtance and re- 
queſt of the ſaid Mary, afterwards, (to vit) on the ſaid 12th day of 
February, in the 35th year aforeſaid, and from thence hitherto 
maintained the ſaid infant, and never proſecuted the ſaid Ric/ard 
for the ſame. Nevertheleſs the ſaid Mary, not regarding her un- 
dertaking and promiſe aforeſaid, but contriving, and fraudulenly 
intending, craftily and ſubtilly to defraud and deceive the ſaid Dan, 
Rowland, hath not paid the ſaid ninety nine ſhillings, parcel of the 
ſaid ten pounds, upon the Thurſday laſt above mentioned, nor hath 
ſecured to the ſaid Rowland the five pounds, reſidue of the ſaid ten 
pounds, by bond of the ſaid Robert and Edward, to the ſaid Roru- 
land. Altho' the ſaid Mary, afterwards (to wit) on the 10th day 
of Ofober, in the ſaid 35th year of the reign of our ſovereign Lord 
the King, that now is, and ſeveral times after, at Claynes erefaid, 
hath been by the ſaid Rowland thereto required, but hitherto ſhe 
altogether hath, and ſtill doth refuſe ſo to do, to the damage of the 
ſaid Rowland 20l, And therefore he brings his ſuit, and /o forth. 


An exception wwas taken to this declaration, that there was not a 
ſufficient averment that he had promiſed he would maintain the child 
for five or fix years; and that it was a condition precedent to all the 
agreement, and not ſufficiently expreſſed ; but the court held the decla- 
ration to be good, for the mutual promiſe of the plaintiff to the defen- 
dant was a good confideration, Lut. 224. 


Derby (io wit): J. S. complaineth of C. C. in the cuſtody of the 3 *<aratiy 
marſhal, and fo forth, that whereas the ſaid J. on the third day e e ro 
of March, in the fifth year of the reign of our ſovereign Lord George pay 4cl. to 
the ſecond, King of Great Britain, and ſo forth at Weſtminſter, in the the plaiatiff 
county aforeſaid, at the ſpecial inſtance and requeſt of the ſaid de- la cohfde. 
fendant, agreed with the laid defendant, and faithfully promiſed oy oo 
to him, that he the ſaid plaintiff would not further proſecute the tiff 2 
ſaid defendant in a ſuit which was then depending in the court of not further 
our late ſovereign Lord George, late King of Great Britain, before P'oſecute a 
the ſaid late King himſelf, for a certain treſpaſs which the ſaid de- (a then 
ſendant then and there r to be committed by the ſaid wh rr 


. . * . . bd h 
defendant, againſt the ſaid plaintiff, 1n certain lands and tenements — 2 


of the ſaid plaintiff in (te wwit) a meſſunge, and twenty acres of bench for a 
| land trepaſs. 


| 
| 
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P 127 land in W. in the county aforeſaid, the ſaid defendant then and 
| there, in conſideration thereof undertook, and then and there faith- 
fully promiſed to the ſaid plaintiff, that he the ſaid defendant would 
well and faithfully pay to the ſaid plaintiff, the ſum of ſeventeen 
pounds of lawful money of Great Britain, in diſcharge and fatis 
ſaQion of the ſaid treſpaſs, before the feaſt of Eafter then next 
following. And the ſaid plaintiff in fact ſaith, that he truſting to 
the ſaid promiſe of the ſaid defendant, hath not hicherto, fince the 
making of the ſaid promiſg, further proſecuted the ſaid defendant 
for the treſpaſs aforeſaid. And the ſaid plaintiff in fact ſaith, that 
the ſaid feaſt of Eafter then next following the making the ſaid pro- 
miſe of the defendant, to the faid plaintiff as above, was on the 
day of in the ſaid fifth year of the reign of our ſove- 
reign lord the king that now is. Notwithſtanding the ſaid defendant, 
not caring for, or regarding his faid promiſe, but contriving, and 
fraudulently intending in this behalf, craftily and ſubrilly to deceive 
and defraud the ſaid plaintiff ; the ſaid defendant hath not yet paid 
to the ſaid plaintiff the ſaid ſum of forty pounds, or any part there- 
of; although the ſaid defendant, afterwards (tat is to ſay) on the 

firſt day of May in the ſaid fifth year of the reign of our ſoverei 
lord the king that now is, and often afterwards (to vit) at 2 
minſter eforefaid, in the county aforeſaid, hath been requeſted ſo 
to do, but hath altogether hitherto denied, and yet doth deny to 
pay the ſame to the ſaid plaintiff ; wherefore he faith that he is in- 
jured, and ſuſtains damage, ro the value of twenty pounds; and 

therefore brings this ſuit, and ſo forth. 

For exceſ. That whereas the ſaid B. ſuch a day and year at C. in confidera- 
five work. tion that the ſaid A. at the ſpecial inſtance and requeſt of the defen- 
ing the dant, had delivered at M. the mare of the faid plaintiff, to till and 


plaintiff's plow certain lands of the ſaid defendant in P. for and during the 


mare. 


| ſpace of ten days then next following, the ſaid B. undertook, and 
then and there faithfully promiſed the ſaid defendant, he would re- 
deliver the ſaid mare ſafe and ſound to the ſaid plaintiff, after the 
end of the aforeſaid ten days, upon demand; nevertheleſs the ſaid 
(defendant) contriving and intending to deceive and defraud the ſaid 
plaintiff, did ſo exceſſively, and inordinately labour and tire the 
ſaid mare, in the ten days, ſo that by ſuch exceſſive working the 
ſaid mare died, to the damage of the plaintiff twenty pounds; and 
thereupon he brings this ſnit, and ſo forth. 

A declarati- A. B. complains of E. F. in the cuſtody of the marſhal, and /o 

on in caſe forth, for this cauſe (to wit } that whereas the ſaid A. B. on the tenti 

for annoy- day of Ofober, in the fifth year of the reign of his preſent ma- 


ing the 


jnti jeſty, George the ſecond, king of Great Britain, and fo forth, wis, 
—— In and for many years then next before had been, and alſo now is ſeiſed 


- lime-kiln in his demeſne as of fee (or poſſeſſed for a term of years, as the caſe 


— the of) of and in a meſſuage and garden, with the appurtenances in 
> lan Lenden, (that is to ſay) in the pariſh of St, Michael Queen/ithe, - 
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the ward of Pueenhithe. And being ſo ſeiſed (or poſſeſſed) the 
faid E. F. the day and year aboveſaid, and many other days and 
times between that day and the firſt day of January the next fol- 
lowing, <ontriving to deprive the ſaid A. B. of the whole profit, Y 
advantage and eaſement of the ſaid A.'s meſſuage and garden at 128 
London aforeſaid, in the pariſh and ward aforeſaid, in a certain 
place called B. in the ſaid pariſh of Queenhithe, in the ſaid ward 
of Lueenhithe, the ſaid E. F. burnt chalk in a certain furnace, 
called a lime-kiln, to make lime thereof; by reaſon of which, the 
ſtinking and unwholeſome fume or ſmoke ariſing therefrom, came 
upon the ſaid meſſuage and garden of the ſaid A. B. and pene- 
trated into the herbs and fruits at that time there growing and be- 
ing; by which not only the herbs and fruits then growing became 
dry, withered and dead, bur alſo the ſaid A. B. from the ſaid firſt 
day of March, in the ſaid fifth year of the reign of his ſaid preſent 
majeſty, to the ſaid firft day of April then next following, totally 
loſt the whole eaſement, profit and advantage of his ſaid meſſuage 
and garden, to the great damage and wrong of the ſaid E. F. 
Wherefore the ſaid E. F. faith, that he is injured and —_— 
to the value of five hundred pounds; and therefore brings this ſuit, 
and fo forth, 5 | 
Suffolk (to wit) : Richard Holbridge, late of Combes in the ſaid gpecial pro- 
county, yeoman, executor of the laſt will and teſtament of Francis miſe touch- 
Holbridge, was attached to anſwer 3 Guiſer of a plea of treſ- ing money 
paſs upon the caſe, and ſo forth ; whereupon the ſaid Jon, by 1 2 
Barnaby Gibſon his attorney complains, that whereas the ſaid Francis ey 
in his life-time, (tat is to ſay) on the zoth day of September, in 
the 21ſt year of the reign of his preſent Majeſty, at Mendel//ham, 
in conſideration that the ſaid John, at the ſpecial inſtance and 
requeſt of the ſaid Francis, married one Cooper, then wife to the 
ſaid Jun, undertook, and then and there faithfully promiſed the 
ſaid John, that he the ſaid Francis would give to the ſaid Jon two 
hundred pounds, to be paid to the ſaid Jon, his executors or 
adminiſtrators, at the death of the ſaid Francis, by the executors of 
the laſt will and teſtament of him the ſaid Francis, made and ap- 
pointed by him the ſaid Francis, when the ſame executors were by 
the ſaid Jon thereto required. And the ſaid Jon in fact faith, 
that he, giving credit to the ſaid promiſe and undertaking of the 


ſaid Francis at the ſpecial inſtance and requeſt of him the ſaid 
Francis, afterwards in the life time of the ſaid Francis, (that is 10 
ſay) on the 22d day of September, in the ſaid 21ſt year at Men- 
dle/ham aforeſaid, married the ſaid Elizabeth, and the eſpouſals 
between the ſaid Jon and the ſaid Elizabeth were then and there 


d and ſolemnized ; whereof the ſaid Francis in his life time, and 


the ſaid Richard, after the death of the ſaid Francis, had notice 
(that is to ſay) at Menalgſſiam aforeſaid : Nevertheleſs the ſaid 
Franc's in his life time, and the ſaid Richard after his deceaſe, nor 


Vol. I. M regarding 
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regarding the ſaid promiſe and undertaking of the faid Francis, 
made as above, bur the ſaid Francis in his life time, and the ſaid 
Richard after his deceaſe, fraudulently intending to deceive and 
defraud the ſaid 7%, the ſaid Francis at the time of his death, did 
not give the ſaid Jom the ſaid two hundred pounds, nor hath the 
ſaid Richard paid to the ſaid Jon the faid two hundred pounds, or 
made him any ſatisfaction for the ſame in any manner howſoever, 
although the ſaid Richard, after the death of the faid Francis, 
(that is to ſay) on the tenth day of June, in the fifth year of the reign 
P *129 of his preſent * Majeſty at Mendle/ham aforeſaid, by the (aid John 
was thereto required, but hath alrogether reſuſeq; and ſti]] doth reſuſe 
to pay the ſaid two hundred pounds, or to make the faid John any 
ſatisfaction for the ſame, to the damage of the faid John two 
hundred and twenty pounds; and therefore he brings this ſuit, and 
fo forth. 
A declara.. London, Nathaniel Fonder complains of Thomas Braddill, in the 
tion for cuſtody of the marſhal of the mar/halſea of our ſovereign lord the 
printing the king, being before the king himſelf ; for that whereas on the fir 
plaintiff's day of May in the thirtieth year of the reign of his preſent majeſty 
1 Charles the ſecond, king of Great Britain, and ſo forth, the ſaid 
3 Nathaniel was, and continually aſterwards hitherto hath been, and 
without his now is the true owner and proprietor of the copy of a certain book, 
leave, intitled the Pilgrim's Progreſs from this world to that which is to come, 
Lilly 67. delivered under the femilitude of a dream, wherein is diſcovered, the 
manner of his ſetting out on his dangerous journey, and ſafe arrival ot 
the defired country, by John Bunyan ; and that he the ſaid Nathanie, 
after he ſo became a proprietor of the ſaid book, he printed off 
2000 books of the ſame copy; and on the twentieth day of Jan- 
ary, in the thi»tieth year of the reign of his ſaid preſent majeſty, he 
had in his hands at London aforeſaid, in the faid pariſh and ward, 
an hundred books, or more, of that impreſiion ; and on the ſame 
twentieth day of January. in the thirticth year aforeſaid, at Londw 
- aforeſaid, in the {aid pariſh and ward, was imprinting 4000 books 
more of the ſame copy. Nevertheleſs the ſaid Thomas well know- 
ing the premiſſes, bur contriving and fraudulently intending wholly 
to deprive the faid Nathan el of all the benefit of his ſaid copy, al- 
rerwards (that is to ſay) on the ſame twentieth day of Fanuary, in 
the thirtieth year aforeſaid, at London aforeſaid, in the ſaid pariſh 
and ward, without the leave and conſent of the ſaid Nathaniel, di 
print, and then and there expoſe to ſale, four thouſand books of the 
faid book of the faid Nathaniel, intitled, the Pilgrim's Progreſs fran 
this world to that which is to come delivered under the fimilitude of © 
dream; wherein is d:ſcevered the manner of his ſetting out on his dargti. 
_ ous journey, and ſafe arrival at the defired country, by John Bunyan; 
whereby the ſaid Nathaniel loſt, and was deprived of all the prof! 
benefit, and advantage of his ſaid book, intitled, the Pilgrim 
Progreſs from this world to that which is to come, delivered under li 
ſemilituit 
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femilitude ; 4 a dream ; wherein is diſcovered the manner of his — 
an 


out on his dangerous journey, and ſafe arrival at the defired country, 
John Bunyan ; whereby the ſaid Nathaniel faith, he is injured and 
endamaged to the value of 200l. and thereſore he brings this ſuit, 


and ſo forth, 


* LANGHTON againſt WarD. P *; 30 


Trinity Term, in the Seventh of King William the Third. 
Roll 1703. 


Yorkſhire, Thomas Ward, late of Tickhill, in the ſaid county, 
yeoman, was attached to anſwer to William Lang/tton, gentleman, An action 
of a plea of treſpaſs on the caſe, and ſo forth. And whereupon the Do __ 
faid William by A. B. his attorney, complains, that whereas on the curtis of 
roth day of May, in the ſixth year of the reign of our ſovereign the plaintiff 
lord king William, and lady Mary, late king and queen of England, in the ufe 
and long before he had, and continually afterwards hitherto hath ef a way. 
been, and is now ſeiſed of, and in a cloſe of land, with its appur- ut. 11a. 
tenances called Langdale, lying and being in the pariſh o Tick/all. 
aforeſaid, and of a cloſe of meadow ground called Good, Ing, 
lying and being in the ſaid pariſh and contiguouſly adjoining to 
the Paid cloſe called Langdale, in his demeſne as of fee; and the 
ai Wilkam Langhton, and all thoſe whoſe eſtate he the ſaid Vil- he plain. 
liam now hath, and during all that time had, of and in the tene- tiff ſeiſed in 
ments aforeſaid, with their appurtenances, time out of mind have fee of a 
had, and were uſed and accuſtomed to have a certain way, as well cloſe of 
a foot as a horſe way, for his carts and carriages, from the common 338 
highway, in the ſaid pariſh of Tick/ill, (which ſaid highway was cioſe of 
leading from the towns of Tickhill and Wadworth in the ſaid county) meadow 
in, by and through a certain place called Badſley-wwell lane, lying called G. 
between the ſaid pariſh of Tickhill, and fo in and through a cer- ae ae 
ta other place called Langdale's lane, and from thence to, by and — pain 
through the ſaid cloſe called Langdale, and ſo back again from the 5 
ſaid cloſe to the ſaid highway, every year, at all times in the year, 
through the way deſcribed, in the manner as above, belonging only 


do his ſaid tenements wit their appurtenances. Nevertheleſs the 


laid Thomas, well knowing the premiſſes, but contriving and frau- 

dulently intending to hinder, and as much as in him lay, to deprive That the 
the {aid William of the uſe of his ſaid way, with carts and car- Cef.ndant 
rages on the ſaid roth day of May, in the ſixth year aforeſaid, Wh his 

ſpoiled the ſaid Thomas and damnited the ſame way, in the ſaid bfr, _ 


cas ria 
M 2 Place, ſpoiled the 
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faid way, ſo place, called Badſley- æuell lane, in ſuch a manner with cart! 
that the ſaid and carriages (that is to ſay) with the wheels of the ſame, that the 
pou Span of ſaid way became of no uſe to the ſaid William Langhton, to the 
the plain. damage of the ſaid William Larghton 201. and therefore he brings 
tiff. this ſuit, and ſo forth. . 
Bar. And the ſaid Thomas by Robert Veſey his attorney, comes and 
defends the force, injury and damages, and whatever elſe he ought 
to defend, when and where the court will rake the ſame into their 
_ conſideration ; and faith, that the ſaid William ought not to have 
his ſaid action againſt him, by proteſtation ſaying that the ſaid decla- 
| ration, and the matters therein contained are inſufficient in law for 
e. bim the ſaid William, to ſupport his ſaid action againſt the ſaid 
ſeited 121 . Thomas, for plea the ſaid Thomas ſaith that one William Veſey gen- 
p 121 tleman, on the ſaid oth day of May, in the ſaid ſixth year, was, 
that the laid and long before bad, and &continually ever ſince hath been, and now 
W. V. time is ſeiſed of and in a cloſe of land, called Badſley-well cloſe, with 
out of mind its appurtenances, in the ſaid pariſh of Ticthill, in his demeſne as 
had a way-- of fee; and that the ſaid William Veſey, and all thoſe whole eſtate 
from the he hath, were uſed and accuſtomed to have, and had a certain way, 
common a foot as well as a horſe-way, and for his carts and carriages from 
4 in the the ſaid common highway in Ticꝭ hill aforeſaid, above ſpecified in 
by 00 hee the ſaid declaration, in, by and through the ſaid place, called 
the faig Bauſiey- well lane, and from thence, to, by and through the {aid 
place, cal- Cloſe, called Badſlez-2well cloſe, and ſo back again from the ſaid 
led B. lane, cloſe, called Badſſey well cloſe, through the ſaid common highway 
33 4 at Tickhill aforeſaid, every year, at all times in the year, whenever 
ogg it pleaſed him ſo to do; by which means the ſaid Thomas, as ſer- 
cloſe, called vant to, and by the command of the ſaid William Veſey, on the 
B. clofe, ſaid 1oth day of May, in the ſaid ſixth year, in order to make uſe 
and there of his ſaid way, with carts and carriages of the ſaid William Veſey. 
Fra as did go and paſs from the ſaid highway, in, by and through the 
Veley. a faid place, called Badſlzy-well lane, and from thence to, by and 
with the through the ſaid cloſe, called Badſley-well cloſe, and from thence 
{.id Veſey's returned back again, as it was lawful for him ſo to do; and ſo in 
carts, &. going. paſſing and returning, in, by and through the ſaid way, he 
the ſaid T homas did break up the ſoil of the ſaid way, in the ſaid 
cloſe called Badfley ⁊vell lune, with the wheels of the ſaid carts 
and carriages, doing as little damage as it was poſſible for hin to 
do, in making uſe ot the ſaid way: which faid ſpoiling and dam- 
nifying the ſaid way, in the faid place, called Badſley-well lane, 
is the ſame ſpoiling and damnifying of the ſame, whereof the ſaid 
William hath above declared againſt him; and this he is ready to 
verify; wherefote he prays judgment if the ſaid William Lang/ton 
ought to have his ſaid action againſt him the ſaid Thomas, and /* 

orth. 
REFS And the ſaid William Langhton faith, that notwithſtanding an) 


enfeſſing thing above alledged by the ſaid Thomas, he the ſaid William ought 
| not 
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not to be precluded from having his ſaid action againſt him the ſaid that Veſey 
Thomas ; becauſe the ſaid William faith, that right and true it is, had ſuch a 
that the ſaid William Veſey, gentleman, in the ſaid fixth year was, "uy 

and long before had, and ever ſince hath been ſeiſed of and in the 

ſaid cloſe of land, called Badfley-well chſe, with its appurtenances, 

in the ſaid pariſh of Tick/ill, in his demeſne as of fee ; and that 

the ſaid William Veſey, and all thoſe whoſe eſtate he hath, and 

during all that time had of and in his faid cloſe, with its appur- 

renances, time out of mind uſed, and were accuſtomed to have, 

and had a certain way, as well a foot as a horſe way, and for his 

carts and carriages from the ſaid common highway in Tick/ull afore- 

faid mentioned in the faid declaration, in, by and through the ſaid 

place, called Ba/ley-well lane, and from thence to, in, by and 

through the cloſe of the ſaid William Veſey, called Badſlzy-well 

chſe, and ſo back again from the ſaid cloſe, called Bad/ley-wvell 

cloſe, through the ſaid way, to the ſaid common highway in Tickhill 

aforeſaid, every year, at all times in the year, at his pleaſure, as 

the ſaid Thomas above in pleading hath alledged. But the ſaid 

William Langhton further ſaith, that the ſaid Thomas, in making uſe 

of the ſaid way,* unjuſtly, and contrary to the form of the ſaid pre- P * 32 
ſcription, went and paſſed through with his carts and carriages 2 But further 
the ſaid common highway, in, by and through the ſaid place, cal. che plaintiff 
led Badſley-well lane, and from thence to and in the ſaid cloſe, yg oven 
called Badſley-well chſe, and further than the ſaid cloſe, called 3 —_ 
Badſley-wwell cloſe, into another cloſe of the ſaid William Veſey, further than 
called Wharton Longdals, and ſo back, again from the ſaid cloſe, the cloſe of 
called Wharton Longdals, to the ſaid cloſe, called Badſley-well cloſe, Veſey, cal- 
and fo to the ſaid highway deſcribed in manner aforeſaid ; and in Rs 
going to the ſaid cloſe, called Wharton Longdals, and from thence cloſe called 
returning with his carts and carriages in the manner, and by the W. L. 

way aforeſaid, he ſo ſpoiled and dammnified the ſame way, in the 

ſaid place, called Bad/ley-2vell lane, with the wheels of his ſaid 

carts and carriages, that the ſaid way became of no manner of 

uſe to the ſaid William Langhtm ; and this he is ready to verify. 
Wherefore he prays judgment, and his damages to be awarded to 

him, by reaſon of the premiſſes, and /o forth. 

And the ſaid Thomas, in as much as the ſaid William Langton Rejoinder, 
hath above acknowledged, that the ſaid William Veſey, and all thoſe In which 
whoſe eſtare he hath, and as aforeſaid had of, and in the ſaid cloſe, ee r 
called Badſley-well cloſe, with its appurtenances, time ont of mind, alledged, 
have uſed, and been accuſtomed to enjoy the ſaid way, leading tut the de- 
between the ſaid common highwav, and the ſaid cloſe, by and ſendant on- 
through the ſaid place called Badſley-well lane, every year, at all HN tlie op- 
times in the year at his will, as the faid Thomas bath above alledg- 228 
ed; ſo that it is plain, that the ſaid way, by and through the ſaid g lcaded. 
place, called Bad iſſey- auell lane, is not appurtenant only to the ſaid 
tenements of the faid William Lang litem, as he above ſuppoſes: And 


IN 
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in as much as it was, and is Jawful for the ſaid Wiliam Veſey to gg 
into the ſaid cloſe, called Bad/l-y-well cloſe, and from thence into 
the ſaid other cloſe, called Wharton Langdals, and to return back 
again from thence into the ſaid cloſe, called Badfley-well choſe ; and 
this without doing any damage to any perſon whatſoever, as be- 
ſore, he prays judgment, whether the ſaid William Langhton ought 
The cafe. to have his {aid action againſt him the ſaid Thomas, and ſo forth.” 
To this there was a demurrer, and a joinder in demurrer. 
Reſolved by the whole court, that the defendant having laid 
his preſcription only to the cloſe, called Bailey well choſe, could 
not juſtify to go further in the other cloſe of William Veſey, called 
Wharton Longdals, according to 1 Roll's Abr. gi. letter R. Sanders 
and Moſe's caſe, and 1 Mod. 190. Howel and King's caſe. 
Obſerve that the declaration is, that the defendant had ſpoiled 
the way with his carts and carriages ; and the defendant juſtifies 
with the carts and carriages of William Veſey. Qu. of this; for 
the reporter ſays it ſeems to him to be material. 


FL 133 *Pleas before our Sovereign Lord the King at Weſtminſter, of Hillary 
x Term in the ninth year of the reign of our Sovereign Lord William 
the third, King of England, and ſo forth. Roll 437. | | 


Ivsa8on againſt Moors. 


5 eg * York/hire. Be it remembered that heretofore, (that is to ſay) in 


Raym. Ent, the term of St. Michael laſt paſt, Henry Ive/on came before our ſove- 
426. Com, reign Lord the King at Weſtminſter. by Edmund Barker his attor- 
480. Carth, ney, and then brought there into the court of our ſaid ſovereign 
4.51, Holt. Lord the King, a certain bill againſt Fon Moore, Eſq. and Ruth his 
3 x6" wife, Samuel Bright, Jeremiah Lebley, Henry Smith, and Peter Blakey, 
Declaration being in the cuſtody of the marſhal, and fo forth, of a plea of treſ- 
ſetting paſs on the caſe ; and there are pledges of proſecuting, (that is to ſay) 
forththat Jon Doe, and Richard Ros; which ſaid bill follows in theſe words, 
sf = Are (that is to ſay) Yorkſhire ſſ. Henry Iveſon complains of Jom Moore, 
8 N Eſq. and Ruth his wife, Samuel Bright, Jeremiah Lebley, Hem) 
for a cer- Smith, and Peter Blakey, being in the cuſtody of the marſhal of the 


rain term of Mar /halſea of our ſovereign Lord the King, before the King him- 


years, that ſelf, for that whereas the ſaid Henry Iueſon, on the 1 4th day of 


the ſame 


May, in the ninth year of the reign of our ſaid ſovereign Lord 
William the third, was, and long before had, and ever fince hath 
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been, and now is poſſeſſed of a certain term of years then to come, and t joining 
yet unexpired, of and in a certain colliery, or mine of coals, being to the high- 
under the ſoil and earth, and in the inteſtine parts of a certain cloſe way leading 
or parcel of land, lying and being in the pariſh of Whit-kirk alias through a 
Whitchurch, in the county aforeſaid, commonly called Whit-kirk, 8 
otherwiſe Whitchurch Fields, and next adjoining to a common high- Te, 35 
way in the pariſh aforeſaid, on the north ſide, leading from the 

town of Wetherby in the ſaid county, in, by and through a certain * 

moor called Min moor, and from thence in, by and through a cer- through 
tain lane, called Anli/haw-lane, and from thence in, by and through deere _ 
the village of Whit-kirk, otherwiſe Whitchurch aforeſaid, and fo xj vn 
back again; and of and in a certain mine of eoals, being under the tied. 

ſoil or earth, and in the inteſtine parts of a certain cloſe, moor, or 

parcel of land inthe pariſhaforeſaid, called Hallon- moor, ſituate, lying 

and being, and alſo near ad;oining tothe ſaid common highway, lead- 

ing on the north fide from the town of Wetherby aforeſaid, in, by and 

through the ſaid moor, called in- moor, and from thence in, by and 

through a lane, called Anliaw-lane, and from thence in, by and 

through a village called Halton in the county aforeſaid, and ſo back. 

again; in by and through which ſaid lane, called Anli/haw- lane, 

the coals got and dug out of the ſaid mine, have been ufed, and 

were then intended to have been carried and convyed away from 

the cloſe aforeſaid, to neighbouring and adjacent places, and 

where they uſed to be fold : And whereas on the ſame 14th day 

of May, he the ſaid H. Iveſon had two hundred load of coals 
dug out of the ſaid mine, ready to be. expoſed to ſale in the ſaid 
ſeveral cloſes; the ſaid J. R. S J. H. S. and P. not being 
ignorant of the premiſfes, but contriving and fraudulently and ma- 
liciouſly intending to hinder the ſaid Herry from the uſe and be- 
nefit of his ſaid coals, and to alienate and - ſeduce the buyers of 
coals from buying the fame, in order to gain and procure ſuch 
traders in eoals to buy coals of the faiti Jon Moore, which he 
had and was poſſeſſed of near to the ſaid pa- ith afterwards, (that is ht the 

'o ſay) on the 14th day of May, in the ninth year of the reign of gefendant 
his ſaid preſent Majeſty, put and placed four loads of great ſtones, intending 
and the root of a beechen tree in the way, in the ſaid lane, in the to injure 
pariſh aforeſaid ; And the ſame ſtones, and the root of a beechen es . : 
tree, as aforeſaid, ſo put and placed, were by them permitted, and h N 


the lane 
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cauſed to remain there for the ſpace of a month; by reaſon of ith ſtones 


which ſtones, and the root of a beechen tree ſo lying and being of trees. 
there, the faid way in and through the ſaid Jane was ſo blocked up 
and obſtrudted, that the carts and carriages for carrying the ſaid 
coals, got and dug from the colliery or mine aforeſaid, could not 
paſs in, by and through the ſaid way, jo the lane aforeſaid ; by 
which the ſaid Henry, during the time aforeſaid, loſt all benefit, 
profit and advantage of his ſaid coals ; and the coals got and dug 


out of the ſaid colliery, by reaſon of their being ſo 2 
rom 
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from being carried away, were greatly damnified, and brought at 

» length to be of little or no value, to the damage of the ſaid Henry 
fifty pounds; and therefore he brings his ſuir, and ſo forth. 
, 1 rn v7 * +4 4» it : * 3 74 4 «4 + 


Barper againſt Fox. 


1 I. Raym, Tork/hire. Stephen Barber complains of Humphrey Fox, being in the 
111.  cuftody of the marſhal of the Mar/halſea, of our ſovereign Lord 
2 Saund. the King before the King himſelf ; for that whereas one Anthony 
IN amy Fox, father to the ſaid Humphrey, late of Thorpe, in the pariſh of 
817. 1 8:4 Hatherfidge, in the county of Derby, in his life-time, (that is to ſay) 
31. 248. on the ſeventeenth day of February, in the year of our Lord one 
1 Lev, 165. thouſand fix hundred and fifty four, by his certain bond, ſealed 
x Keb. 890. with the ſeal of the ſaid Anthony, bearing date the ſame day and 
7 Rolf's year, acknowledged himſelf to be beld, and firmly bound to the 
. 128, 145 g . ag 
Co. Lit. ſaid Stephen in the ſum of ninety two pounds, twelve ſhillings, of 
209 Palm. lawful money of England, with a condition thereto ſubſcribed; 
271.Farſley That if the ſaid Anthony, his heirs, executors, or adminiſtrators, or 
13. 1 Salk. either of them, ſhould pay to the ſaid Stephen, the full and juſt 
35+ *5* ſum of fifty one pounds, and ſixteen ſhillings, of like lawful money 
1 Sid, 67. Of England, at or upon the eighteenth day of February, which ſhould 
Mod. 845. be in the year of our Lord one thouſand fix hundred and fifty fix, 
3 Cro. 126. at or within the then dwelling houſe of the ſaid Stephen Barber, 
3 ſituate in Uxhill in the ſaid county of York, without fraud or fur- 
3 Leon. 6, ther delay, then the faid bond ſhould be void, and of none effect, 
68. otherwiſe would be and remain in full force and virtue; which 
4 Leon. 6, ſaid fifty one pounds ſixteen ſhillings, the ſaid Anthony in his life 
I Sid. 337, time, or the ſaid Humphrey after his deceaſe, (which ſaid Humphrey 
3 is ſon and heir to the ſaid Anthony) have not, nor either of them hath 
uy 1 Ley. Paid to the ſaid Stephen, upon the ſaid 18th day of February, 1656, 
222. at the ſaid dwelling houſe of the ſaid Stephen, according to the form 
2 Roll's and effect of the ſaid condition, by which the ſaid bond became 
Rep. 435. forfeited. And afterwards {that is 10 ſay) on the firſt day of 


1 anuary, in the 2oth year of the reign of his ſaid preſent Majeſty, 


and, py „ A, wy A VA. oe 


promiſe in he'the faid Stephen intended to plead and proſecute the ſaid Hum- 
1 prey, as ſon “ and heir to the ſaid Anthony his father, upon the ſaid 
confidera-” bond forfeired in manner as above; of which ſaid intention, the 
tion the plt ſaid Humphrey having notice, he the ſaid Humphrey, the day and 
would not year laſt above mentioned, at Rotheram, in the ſaid county in con- 


ae ® fideration that the ſaid Stephen, then and there, at the 


he ſpecial in- 
ſtance and requeſt of the ſaid Humphrey, ' would from thence 
forbear to proſecute his ſaid ſuit upon the ſaid bond againſt him the 


ſaid 
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ſaid Humphrey, as ſon and heir to him the ſaid Anthony, the ſaid 
Humphrey then and there undertook, and faithfully promiſed the 
ſaid Stephen, that he the faid Humphrey would well and truly 
content and pay to the ſaid Stephen, the ſaid fifty one pounds ſixteen 
ſhillings, when ever he ſhould be. thereto required. And the 
ſaid Stephen in fact ſaith, that he truſting to the promiſe and un- 
dertaking of the ſaid Humphrey, did from thence forbear his ſaid 
ſuit, intended to be proſecuted by him the ſaid Stephen, againſt the 
faid Humphrey, as 2 and heir of the ſaid Anthony his father, 
upon the ſaid bond. Nevertheleſs the faid Humphrey, not regard- 
ing his ſaid promiſe and undertaking, but contriving and fraudu- 
lently intending, craftily and ſubtilly to deceive and defraud the 
ſaid Stephen in this particular, hath not yet paid to the ſaid Ste- 
then, the ſaid ſixty one pounds ſixteen ſhillings, according to his 
{aid promiſe and undertaking, nor in any wiſe made him ſatisfac- 
tion for the ſame, although the ſaid Humphrey afterward, (that is 
10 ſay) on the 10th day of February, in the ſaid twenty ſecond year 
of his ſaid preſent Majeſty, was by the ſaid Stephen thereto requeſt- 
ed, but hath altogether hitherto, and til] doth refuſe to pay or 
ſatizfy him for the ſame, to the damage of the ſaid Stephen 1001, 
and therefore he brings this ſuit. | 


After a verdict, it was moved in an arreſt of judgment that The reſo- 
here was no conſideration ; for it did not appea that the deſen- lution of 
dant was ſuable upon that bond, as ſon and heir; for he ought to the caſe 
have ſhewn, that the anceſtor did bind himſelf and his heirs. And eos this 
if the heir is not expreſly bound by name, he is not bound at all ; and " 


to warrant this reſolution, the following caſes are in the books. Pal. 
160, 1 Sid. 31, 67 Moor 845. Hob. 4, 5. 3 Cro. 126. 
1 Leon. 114. 1 Sand. 49. 3 Leo. 67. 4 Leo. 6. 1 Vest. 189. 
1 Sid. 337. 242. Ray. 32. Hard. 73. 1 Lev. 222. 


Cheſhire. Henry Moor clerk, doctor of laws, rector of the Caſe for 
moiety of the pariſh church of Maſpas in the county of Cheſter, dilapidati- 
complains of John Plumley, executor of the laſt will and teſtament ons by the 


of Thomas Sands clerk, late rector of the ſaid moiety of the ſaid 
pariſh church, in the cuſtody of the marſhal of the Mar/Aalſea 


rector 
againſt the 
executor of 


of our ſovereign Lord the King, before the King himſelf ; for that his prede- 
whereas according to the laws and cuſtoms of this Kingdom of ceſſor. 
Great Britain, hitherto uſed and approved of, all and all manner of Lilly 6s. 


prebendaries, rectors and vicars, within this kingdom of Great Britain, 
tor the time being, have been obliged, and of right ought to repair 
and uphold all and every of their houſes, prebend, rectories 
and vicarages, and leave them ſo repaired and upheld to their 
ſucceſſors ; and if ſuch prebendaries, rectors and vicars, ſhould not 
leave them ſo repaired and upheld, as aforeſaid, to their ſucceſſors, 
bat leave them unrepaired, and with dilapidations, the executors 
of ſuch * prebendaries, rectors and vicars after their deceaſe, have al- 


ways been obliged, and ofright ought to payandſatis y, out oſthegoods 
| $2 | and 
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and chattels of their teſtators, to the ſucceſſion of ſuch prebendaries, 


reQors and vicars reſpectively, all ſuch ſums of money as are ſuf- 
ficient to be expended and laid out for the neceſſary repairing and 
rebuilding of ſuch houſes or buildings. And whereas the faid 
Tuomas Sands, late rector, as aforeſaid, of the ſaid moiety of the 
faid pariſh church, in right of his reQtory, was ſeiſed of and in a 
dwelling houſe, with its appurtenances in Malpas aforeſaid, in 
the ſaid county of Cheſter, and of and in the north fide of the 
chancel of the ſaid church, the ſaid Thomas Sands, rector, as afore- 
ſaid, of the ſaid moiety of the church, in manner aforeſaid, on the 
twelfth day of Auguſt, in the twelfth year of the reign of our 
ſovereign lady Anne Queen of Great Briain, and ſo forth, died at 
Malpas aforeſaid : And the ſaid Henry Moor afterwards, (that is 1 
fay) on the fifteenth day of December, then next following, was 
preſented, and admitted, inſtituted and induQted, into the ſaid 
moiety of the faid pariſh church, vacant by the death of the ſaid 
Themas Sands, and became, and now is rector of the ſame. And 
the faid Henry in ſact ſaith, that at the time of the death of the 
ſaid Thomas Sands, the ſaid dwelling houſe, with its appurtenances, 
and the {aid north fide of the fad church, were out of repair, 
and with dilapidations ; and that ſuch ſums of money as were laid 
out and expended about the neceſſary repairing the faid premiſſes, 
amounted to the ſum of fixty nine pounds ſeven ſhillings of lawful 
money of Great Britan. Nevertheleſs the ſaid Jom Plumley, after 
the deceaſe of the ſaid Thomas, ae often requeſted, hath 
not paid or ſatisfied to the ſaid Henry the ſaid ſum of money, or any 
part thereof, for the neceflary repairs of the ſaid premiſſes ſo as 
aforeſaid out of repair, and with dilapidations, but altogether hath, 
and ſtil} doth refufe to pay, or ſatisfy him for the ſame, to the 
damage of the ſaid Henry one hundred pounds ; and therefore hg 
brings this ſuit, and ſo forth. | 


Banzon againſt WELIV, the late Sheriff of 
2 Lincoln. 


Trinity, the Twenty-firſt of Charles the Second, Roll 1505, 


Vide Parker York/hire. Pe it remembered, that heretofore in Eaſter term 
v. Welby laſt paſt, came before our ſovereign lord the King at Weſtminſter, 
S. C. 1 Sid. Chriflopher Benſon, by John Stone his attorney, and then produced 
> hers there in court before our ſaid W Lord the King. his certain 
5. 2 Keb, bill againſt William Welby, Eſq. late ſhe 

391, 626, the marſhal, and ſo forth, of a plea of treſpaſs upon the caſe. And 
os 657, there are pledges for the proſecution, (that is to ſay) Fo/n po paar 

70, e a ic 


riff of Lincoln, in cuſtody of 
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ichard Roe, which ſaid bill follows in theſe words, (that is to ſay), und. 
HR Chriſtopher Benſon complains of William Welby, Elq.,.,, An 
late ſheriff of Lincoln, in cuftody of the marſhal of the Mar /halſea ation up- 
of our ſaid ſovereign Lord the King, before the King himſelf ;. for 1 we caſe 
that whereas one John Wright, heretofore, (hat is to ſay) on the —_ by 
firſt day of Auguſt 1677, at the city of York in the {aid county, by 33 
his bill obligatory, ſealed with his ſeal, bearing date the ſame day the then 
and year, acknowledged himſelf to owe and be indebted to the late ſheriff 
ſaid Chriſtopher, in the juſt * ſum of 1661. of lawful money of Eu- P 1137 
gland, which he undertook, and promiſed to pay to the ſaid Chifto of Lincoln, 
pher, at or upon the ſecond day of February, next following the for an el. 
date of the faid bill, and thereby he obliged himſelf, his heirs, fe Pon 


executors and adminiſtrators, in the ſum of 3321. of like money, wo pro- 


nd 
firwly by the ſame bill, to the due payment of the ſaid 166]. which ye” Jong 
ſaid 1661. at and upon the ſaid ſecond day of February, the ſaid turning, 
John did not pay 10 the ſaid Chriſtopher, according to the form that he had 


and effect of the {aid bill; by virtue of which ſaid bill, the faid talen bim, 


3321. became forfeited to the ſaid Chriflopher : And whereas alfo 3 
the ſaid Jo/n, being indebted to the ſaid Chri/topher in the ſaid ſum c. That 
of 332). he the ſaid Chriſtopher afterwards, (that is to ſay) in J. W. was 
Trinity term, in the 2oth year of the reign of our ſovereign Lord u to 
King Charles the ſecond, now King of England, and ſo forth,)' for m roar a 
the recovery of the ſaid 3321 proſecuted out of his faid Majeſty's The plalo- 
court, held before the King himſelf at Veſtminſter, commonly called tiff ſued out 
the king's bench, in the county of Middleſex, a certain writ of our a writ for 
ſaid ſovereign Lord the King, againſt the ſaid Jon. directed to the be n 
ſaid ſheriff of Lincoln, by which ſaid writ, his ſaid Majeſty com- 444 Jake 
manded the ſaid ſheriff. of Lincoln, that he ſhould have taken the directed to 
ſaid John, if he could have been found in his bailiwick, and have the ſheriff 
ſafely kept him, ſo that be had his body before his ſaid Majeſty at of Lincoln. 
Wefiminfter, on Friday next after three weeks from the feaſt of St. end gel. 
Michael then next following, to anſwer to the ſaid Chrifopher in © 
plea of treſpaſs, and alſo to a bill of the faid Chriſtopher exhibited 
againſt him the ſaid Jon, according to the cuſtom of the court of 
our ſaid ſovereign Lord the King, before the King himſelf, for the 
ſaid debt of 3321. and that the ſaid ſheriff ſhould have there 
at the ſame time that writ, which ſaid writ the ſaid Chriftopher 
afterwards, and before the return of the ſaid writ, (that is 10 ſay) 
on the laſt day of Auguſt in the 20th year abavelaid, at the caſtle 
of Lincoln in the ſaid county of Lincoln, was delivered to the ſaid 
William, then ſheriff of the ſaid county of Lincoln, to be executed 
in due form of law, and with an intention, that the ſaid ſheriff, by 
virtue thereof, ſhould take and arreſt, and at the day of the return 
thereof. have the ſaid Jom in the ſaid court of our ſaid ſovereign 
Lord the wp before the King himſelf, there to be committed to 
the cuſtody of the marſhal of the Mar/halſea, of our ſaid ſovereign 


Lord the Kiog, before the King himſelf, according to the cuſtom of 
the 
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the ſaid court, time out of mind uſed and approved of, or otherwiſe 
ſhould put in ſufficient bail in the ſame court of our ſaid ſovereign 
Lord the King, before the King himſelf, according to the cuſtom of 
the-ſaid court, for the whole time aboveſaid, uſed and approved of, 
to anſwer to the ſaid Chriſtopher of a plea, and bill aforeſaid, 
And the ſaid Chriflopher in fact ſays, that after the delivery of the 
ſaid writ in form aforeſaid, and before the day of the retum 
thereof, (hat is to ſay) on the 2oth day of October, in the ſaid 20th 
year at the caſtle of Lincoln aforeſaid, the ſaid William then be- 
ing ſheriff, as aforeſaid, of the ſaid county of Lincoln, by virtue of 
the ſaid writ, at the ſuit of the ſaid Chriflopher, took and arreſted 
The — the ſaid John, and then and there had him under the cuſtody of 
3 him the ſaid ſheriff, by virtue of the ſaid writ ; and the ſaid 7% 
ſaid Wright, being ſo in his cuſtody, was brought to Rippon in the county of 
and permit- Tor: Nevertheleſs the ſaid William being then ſheriff of the ſaid 
ted him to county of Lincoln, maliciouſly intending totally to deprive the 
_— ſaid Chriſtopher of the ſaid 3321. and of is remedy for the reco- 
P *13 very thereof; afterwards (that is to ſay) on the ſaid 2oth day of 
0 e October, in the ſaid 20th year at Rippon aforefaid, the ſaid Jon 
falſly that ſo being in the cuſtody of the ſaid William, then ſheriff of the 
he had him faid county of Lincoln, ſuffered him to eſcape, and go at large 
ready, &c, whither he would; the ſaid Chriftophey not having had any ſati- 
1 Mod. 33, faction for the ſaid 3321, or any part thereof; and on the faid 
-7 24% q Friday next after- three weeks of St. Michael, before our faid 
a 1 ſovereign Lord the King at We/lminſter, falſely returned, that he 
Vent. 55, had taken the body of the ſaid John, which faid body he had 
85. 2 Keb. ready to be before his ſaid Majeſty, at the day and place contained 
$971 2 in the ſaid writ, as by the ſaid writ he had been commanded. 
62 7 Whereas in truth, the ſaid William, then ſheriff of the ſaid coun- 
1 Danv, ty of Lincoln, had not the body of the ſaid Jo/n before his faid 
181. Majeſty at the day and place in the ſaid writ contained, by which 
2 Sand. 89, the ſaid Chriflopher is totally defrauded of the ſaid 3321. and of 
_ the proper remedy of recovering the ſame. Wherefore the ſaid 
Chriſtopher ſays, he is thereby injured and endamaged, to the value 

of 4001. wherefore he brings this ſuit, and ſo forth. 
©. "This was held in 2 Saund. 154. to be a good declaration, but i 
was doubted whether it was properly a declaration for a falſe re- 

turn, or for an eſcape. ' 

A. B. late of Queenkithe London, meal - factor, was attached u 
An action anſwer J. M. in a plea of treſpaſs upon the caſe, (and ſo forth); 
brought and whereupon the ſaid 4. B by Jon Cock his attorney complains, 
againſt the that whereas one R. B. on the firſt day of Odlober, in the fifth yea! 


defencant of the reign of our ſovereign Lord George the ſecond, now King 0 


for reſcuing >, 1 Britain, and fo forth, at London aforeſaid, in the pariſh of St, 


h . . * 1 
— — Mary Bow, in the ward of Cheap, was indebted to the ſaid J. M. 
ed at the in the ſum of fifty pounds of lawful money of Great Britain, fo 


3 divers wares and merchandizes, ſold and delivered by the * J 
it. | | AM. to 


mm , 


— — 


— 
| — 
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M. to the ſaid A, B. before that time, at his inſtance and requeſt. 
And whereas the ſaid A. B. in Michaelmas term, in the fifth year 
of the reign of our ſaid ſovereign Lord the King at London aforeſaid, 
in the ſaid pariſh and ward, proſecuted out of his ſaid Majeſty's 
court, held before the King himſelf, his ſaid Majeſty's writ of 
Latitat againſt the ſaid A. B. directed to the then ſheriffs of London, 
returnable before our ſaid ſovereign Lord the King, on Saturday 
next after the octave of St. Hill. then next following, with an in- 
tent that afterwards, and before the return of the ſaid writ, by 
virtue of the ſame, the ſaid ſheriffs of London ſhould have arreſted 
the ſaid A. B. and him ſo arreſted have conducted into the ſaid 
court ; that the ſaid A. B. might by the ſaid court, be delivered 
upon bail, or otherwiſe have been committed to the cuſtody of 
the marſhal of this court; that the ſame F. M might have exhibited 
his bill of debt againſt the ſaid A. B. for the ſaid fifty pounds, at 
the ſaid Saturday next after the ſaid octave of St. Hill. by virtue of 
which ſaid writ, Samuel Ruſſell, Eſq. and Thomas Pinder, Eſq. then 
and now ſherifts of London atoreſaid, at London aforeſaid, in the ſaid 
pariſh and ward, afterwards, and before the return of the ſaid writ, 
(that is to ſay) on the 1oth day of December, in the ſaid fifth year 
by their warrant in writing directed to their ſerjeants at mace, 
there by commanding them, or“ any of them, that they ſhould taxe P * 39 
| the ſaid R. B. fo as the ſaid ſheriffs of London might have his body 
before the ſaid Lord the King, on the ſaid Saturday next after the 
ſaid octave of St. Hill, ro anſwer to the ſaid J. M. in the ſaid 
plea of treſpaſs upon the caſe, according to the form and effect of 
the ſaid writ ; by virtue of which warrant, Ch. Hobſon, one of the 
ſerjeants at mace to the ſaid ſheriffs, afterwards, and before the 
return of the ſaid writ, ( wit) on the ſaid 1oth day of December 
in the year aforeſaid, took and arreſted the body of the ſaid R. B. 
and him fo arreſted, then and there had in his cuſtody, and the 
ſaid 4. knowing the ſaid R. to be arreſted by the ſaid ſheriffs of 
London, for the cauſe aforeſaid, craftily and fraudulently contriving 
and intending to deceive and defraud the ſaid J. M. of the ſaid 
fifty pounds, the ſaid 4. afterwards (that is to ſay) on the ſame 
roth day of December in the ſaid year in London aforeſaid, in the 
ſaid pariſh and ward, with force and arms, made an aſſault upon 
the ſaid Ch. Hobſon, and took, and reſcued the ſaid R. B. out of the 
cultody of the ſaid Ch, Hobſon, and conveyed him away to places 
altogether unknown to the ſaid Ch. Hobſon, ; by which the ſaid 7. 
M. not only ſuſtained, expended and underwent divers labours, 
journies and expences, in complaining againſt, and proſecuting the 
laid R. in order to have a ſatisfaQion for his ſaid may but alſo 
the ſaid J. M. totally loſt his ſaid debt, by reaſon of the ſaid 
reſcue committed and done by the ſaid A. B. and conveying the ſaid 
R. B. to places unknown to the ſaid Ch. Hobſon, as above, to the 
damage of the ſaid F. M, one hundred pounds, and therefore the 
laid J. M. brings his ſuit, and /o forth. 

| An 
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An Iſſue out of Chancery. 


CoLLIiNs againſt For, 


Ln London. Thomas Collins complains of Jo/n Ford, in the cuſtody 

ally 66. . — 
A declara- of the marſhal of the Mar/halſea, of our ſovereign Lord the King, 
tion in or- beſore the King himſelf ; for that whereas on the firſt day of May, 
der to try in the fifth year of the reign of his preſent Majeſty George the ſe- 
a feigned cond, King of Great Britain, and ſo forth, at London aforeſaid, 
e mo. (that is to ſay) in the pariſh of St. Mary Bow, in the ward of Cheap, 
fendant had 2 certain diſcourſe aroſe, and was had between the ſaid Thomas 
received and Jon, of and concerning the partnerſhip, or the joint trade of 
1281, tos. a bookſeller, that had been carried on between the ſaid Thomas 
3 of the and the ſaid John, and of and concerning certain exceptions that 
as. had been taken in a certain ſuit or complaint, before that time 
levied and proſecuted in the high court of chancery, between the 
ſaid Thomas and the ſaid Fo/n, and of and concerning divers ſums 
of money in the whole amounting to one hundred and twenty eight 
pounds ten ſhillings of lawful money of this Kingdom of Great Bri- 
tain, in the third of the ſaid exceptions mentioned; upon which 
diſcourſe, ſo as aforeſaid had and riſen, there was then and there a 
diſpute between the ſaid Tamas and the ſaid John, whether the 
ſaid ſum of one hundred and twenty eight pounds ten ſhillings, or 
any part thereof, had been received by the ſaid Fon to his own 
P * 140 uſe, out of the partnerſhip ſtock, or no; and thereupon the ſaid 
Jof afterwards, (at is to ſay) the ſame day and year at London 
aforeſaid, in the ſaid pariſh and ward, in conſideration, that the 
ſaid Thomas, at the ſpecial inftance and requeſt of the ſaid Jon, 
then and there had paid to the ſaid John five ſhillings of lawful 
money of Great Britain, undertook, and then and there faithfully 
promiſed the ſaid Thomas, that he the ſaid John would pay to the 
ſaid Thomas forty ſhillings of like lawful money, if the ſaid ſum 
of one hundred twenty eight pounds ten ſhilling, or any part there- 
of, had been taken and received by the ſaid Fo/n to his own uſe, 
out of and from the partnerſhip ſtock. And the ſaid Thomas in 
fact ſaith, that the ſaid ſum of one hundred twenty eight pounds and 
ten ſhillings, was taken by the ſaid John to his own uſe out of the 
#4 partnerſhip ſtock, Nevertheleſs the ſaid Jon, not regarding hö 
promiſe and undertaking made as above, but contriving, and frau- 
dulently intending, craftily and ſubtilly to deceive and defraud 
the ſaid Thomas in this particular, hath not paid to the ſaid T 
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the ſaid forty ſhillings, nor any ways given him ſatisſaction for the 
ſame, although the ſaid Jon, afterwards, (that is to ſay) the ſecond 
day of May, in the fifih year aforeſaid, at London aforeſaid, in the 
faid parith and ward, was requeſted thereto by the ſaid Thomas. 
But the ſaid John bath alrogether hitherro refuſed to pay to the 
ſaid Thomas the ſaid forty thillings, or to make him any ſatisfaction 
for the ſame, whereby the ſaid Thomas faith he is injured and en- 
damaged to the value of five pounds ; and theretore he brings this 


ſuit, and ſo forth. 


A. B. complains of C D. being in the cuſtody of the marſhal of Declaration 


the mar/halſea, of our ſovereign Lord the King, before the King 
himſelf ; for that whereas the ſaid C. ſuch a day, year and place, 


had covenanted and bargained with the ſaid A. to make and burn bargain. 


for him the ſaid A. in a workman-like marmer, eighty thouſand 


bricks, for a certain ſum of money, (that is to *ſay) for twenty 


pounds in hand paid, and the reſt to be paid when the ſaid bricks 
ſhould be ſo made and burnt ; and the ſaid C. then and there 
promiſed and undertook to make and burn the ſaid eighty thouſand 
bricks in a good and work-like manner, and to cauſe the ſame ro 
be delivered to the ſaid A. on or before (ſuch a day, at ſuch a place) 
yet the ſaid C. not regarding his ſaid promiſe and undertaking, but 
contriving craftily and ſubtilly to deccive and defraud the ſaid 4. 
ſo negligently and improvidently made and burnt ſixty thouſand 
of the Paid bricks, and on (ſuch a day, at ſuch a place) cauſed the 
ſame to be delivered to the ſaid A. in ſo bad and unworkman-like 
manner, that the ſaid ſixty thouſand bricks, for want of due making 
and burning of the ſame, could in no manner be ſerviceable to the 
ſaid A. for the work and buſineſs they were to be employed about; 
by which the ſaid buſineſs and work of the ſaid 4. is much dam- 
nißed; whereupon he ſaith, that he is thereby injured and en- 
damaged to the value of forty pounds; and thereupon he brings 
this ſuit, and /o forth. 

Norfolk. A. B. of T. in the ſaid county, was attached to anſwer 
to C. D. of a plea wherefore the ſaid A. with force and arms at 7. 
aforeſaid, took away and rode a certain gelding of the ſaid C there 


found in ſuch a manner, that the ſaid gelding, by means of ſuch plaintiff. 
riding “ thereof, was much damnified, and committed other injuries P *1 41 


againſt the ſaid C. to his great damage, and againſt the peace of 
our ſovereign Lord the King that now 1s ; and whereupon the ſaid 
C. by F. C. his attorney complains, that the ſaid A. on the twenty- 
third day of December, in the tenth year of the reign of his ſaid 
preſent Majeſty, with force and arms, took and rode away a gelding 
of the ſaid C. in ſuch a manner at Thetford, in the ſaid county, 
that the ſaid gelding, by means of the ſaid A's taking and riding 
the ſame, was much damnified, and committed other injuries againſt 
the ſaid C to his great damage, and againſt the peace of our ſaid 
loyereign Lord the King; and whereupon the ſaid C. ſaith, that he 
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is injured and endamaged to the value of ten pounds; and therefore 
he brings this ſuit, and ſo forth. 2 
Suffolk. A. B. late of St. Edmond Bury, in the ſaid County ot 
tion for ſel · Suffolk, apothecary, was attached to anſwer C. D. of a plea of treſ- 
ling a gel- paſs on the caſe; and whereupon the ſaid C. by Thomas Evans his 
ding to the attorney complains, that whereas. (ſuch u day and year) at St. 


A declara- 


—— it Edmond's Bury aforeſaid, a certain diſcourſe aroſe between the ſaid 


to be the C. and the ſaid A. about a certain gelding he bought of the faid 
property of A. which the ſaid A. affirmed to the ſaid C. was the property of him 
another. the ſaid A. by reaſon of which affirmation the ſaid C. was induced 
to, and did then and there buy the ſaid gelding of the ſaid A. for 
ten pounds, and then and there paid the ſaid C. the faid ten pounds 
for the ſame. And the ſaid C. in fact ſays, that the faid gelding, 
at the time of the ſaid affirmation, and the ſaid C,'s buying the 
ſame, was not the proper gelding of the ſaid 4. but the ſaid geld- 
ing at the time of ſuch affirmation and ſale thereof to the ſaid C. 
was the proper gelding of one D. and of right did belong and ap- 
pertain to the ſaid D. And he the ſaid D. afterwards {that is to ſay) 
(ſuch a day and year) at St. Edmond's Bury aforeſaid, took and led 
away the ſaid gelding out of and from the hands and poſſeſſion of 
him the ſaid C. as the proper gelding of the ſaid D. whereby 
the ſaid C. ſays he is injured, not only by having the ſaid geld- 
ing taken from him by the ſaid D. as his own property, but alſo he 
the ſaid C. was obliged and conſtrained to pay, and expend divers 
ſums of money, in the whole amounting to twelve pounds for the 
redemption of the ſaid gelding, to the damage of the ſaid C. twenty 

An action pounds; and therefore he brings this ſuit, and ſo forth. 
upon the Southampton. John Hobbard, late of Owington, in the 
caſe for di county aforeſaid, labourer, Jonathan Bignell, late of the ſame, l- 

erting a 

water. bourer, were attached to anſwer to Anne Yalden, of a plea of treſ- 
courſe, paſs on the caſe; and whereupon the ſame Anne on the firſt day of 
January, in the firſt year of the reign of our ſovereign lord the 
now King, and for three years then laſt paſt, was, and now is law- 
fully poffeſſed of, and in an ancient meſſuage, and five acres ot 
meadow called the upper meadow, with the appurtenances in 
Lexington, in the pariſh of _—_ in the county aforeſaid, which 
ſaid meadow lieth on the eaſt- ide of the meſſuage aforeſaid ; on 
the north · ſide contiguouſly adjoining to a certain ancient water 
courſe, called Ovington water-courſe, which now runs, and time 
P *142 out of mind* hath runned, and uſed, and of right ought to run from 
a certain river called Itchin river, in the pariſh of Itchin Stoake, 
in the county aforeſaid, to Owington aforeſaid, in the county afore- 
ſaid; and from Ovington aforeſaid, to, in, by and through the ſaid 
meadow, called the upper meadow, and from thence quite up to, 
by, thro' and beyond the ſaid meſſuage, into a certain rivulet in 
Lewwington aforeſaid, in the ſaid county, called Læwington river. 
Notwithſtanding which, the ſaid 7% and Fonathan, not being 
ignorant 
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| acres of fenn or marſh land, with the appurtenances in lower land and 
| Delphs, in the pariſh of in the county of Bucks aforeſaid, %<fing it 
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ignorant of the premiſſes, but contriving, and maliciouſly ay 
totally to fruſtrate and hinder the ſame Anne, from the ufe 
benefit of the water courſe aforeſaid, on the 18th day of March, 
in the year 1718, at Ovington aforeſaid, in the county aforeſaid, 
dug, broke up, and caſt a certain bank, on the north-ſide of the 
ſaid water courſe, and thereby diverted the ſaid water courſe, 
from the water courſe of the ſaid Ame; by which the ſaid Anne 
was totally deprived of, and loſt the whole uſe, profit and benefic 
of the ſaid water courſe for a long time, (that is to ſay) from 
thence until the 1 8th day of April next following, to the damage of 
the ſaid Anne 201, and therefore ſhe brought this ſuit, and /o 
farth. | | 


Mincayr againſt KnicayToN. 
Trinity Term, the Sixth of King George. 


Bucks, ——— Fohn Mingay complains of William Knighton Upon an 
and Edward Smith, in the cuſtody of the marſhal, and fo forth, agreement 
for this cauſe, {that is to ſay) whereas the ſaid Jon, on the 2oth between 
day of April, in the year of our Lord 1720, at Ayleſbury, in the mn _ : 
county aforeſaid, at the inſtance and requeſt of the ſaid William and laing 


= 
Edward, demiſed to the ſaid William and Edward, twenty-three j of 


now in the poſſeſſion of the ſaid William and Edward, at and under — 
the yearly rent of twenty- three pounds, for a term of fix years, ner. 

beginning, in, and upon the feaſt of the Annunciarion of the Bleſſed 
Virgin Mary, then laſt paſt. And the ſaid 7%, at the like 
inſtance and requeſt of the ſaid William and Edward, then, and 
there agreed, that the ſaid William and Edward ſhould have, and 
take four crops of grain, during the four years then next following 
the ſaid 20th dav of April 1720, at Ayleſbury, in the county afore- 
laid, the ſaid William and Edward, in conſideration thereof, un- 
dertook, and then and there faithfully promiſed the ſaid 7 o/n, that 
they the ſaid William and Edward, at the end of the fourth year, 
would lay down the ſame in a huſband like manner, and would 
ſow upon every acre of fenn or marth lands, nine pounds of clover 
graſs ſeed. And although the ſaid 7% hath performed, and ful- 
hlled all and every thing on his part to be performed and fulfilled, 
nevertheleſs the ſaid William and Edward not regarding their 
promiſe and undertaking aforeſaid, but contriving, and fraudulently 
ntending to do damage to the ſaid twenty-three acres of marſh 
land, and to render the ſame of no value, at the end of the ſaid 
four years, the ſaid William and Edward, did not lay down the 
ſaid twenty-three acres of fenn or marſh land, according to a 


buſband like manner, nor have ſowed the ſame, or any part thereof 
Von., I. N with 
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P *143 with the ſeed, *called clover-ſeed, but after the end of the faid 
four years, (that is to ſay) on the fifth year next after the ſaid 
agreement, tilled and plowed the ſaid twenty-three acres of fenn 
or marſh land, contrary to the form and effect of their faid under- 
taking; wherefore the ſaid Join faith that he is injured, and fuſtaim 
damage to the value of forty pounds; and therefore brought this 

ſuit, and ſo forth. 

This declaration was drawn by Sergeant Branthrwayte. 

For ſtop. Suffolk. ———— F. M. complains of S. B. in the cuftody of 
ping up the the marſhal of the mar/halſea, and ſo forth, for that whereas the 
plaintiff's {ame J. on the twenty-firſt day of March, in the year of our Lord 
lights. 1730, was, and always afterwards hitherto hath been, and yet is 
| poſſeſſed of and in an ancient meſſuage, with the appurtenances, 
ſituate, lying and being in the pariſh of St. Edmond's Bury, in the 
county of Suffolk, in which ſaid meſſuage the ſame twenty-firſt day 
of March, in the aforeſaid year, time out of mind, there had been 
and then were four ancient windows on the north-fide of the ſaid 
meſſuage, by, and through which four windows, the wholeſome 
air, and comfortable light, on the ſame twenty-firſt day of March, 
in the year aforeſaid, did enter, and was brought in, and during 
the whole time aforeſaid, had entered and uſed to be brought in, 
to the great benefit and advantage of the inhabitants of the ſaid 
meſſuage. And whereas the faid S. on the ſaid twenty-firſt day 
of March, in the aforeſaid year was, and always afterwards hitheno 
hath been, and now is poſſeſſed of a certain parcel of land, with 
the yp—_— fituate, lying and being in St. Edmond's Bury 
aforeſaid, in the county aforeſaid, next and contiguouſly adjoining 


to the ſame antient meſſuage of the ſaid J. and being ſo poſſeſſed, 

the ſaid S. contriving, and fraudulently intending, in a grievow 

manner, to trouble the faid F. and to hinder the air and light from 

bong. brought, and entering into the ſaid meffuage of the ſaid ). 

which uſed to enter and be brought in thereto, through the ſaid 

windows, and thereby procure darkneſs thereto ; on the faid twenty 5 
| firſt day of March, in the ſaid year, at Bury St. Edmond's aforeſaid, 1 
| in the county aforeſaid, the ſaid S. newly built and ereQted a certain b 
new meſſuage, upon the ſaid parcel of land of the ſaid C. fo neu f 

the aforeſaid antient meſſuage of the ſaid F. and continued the tþ 

ſame until the firſt day of June 1730, ſo that by reaſon of the {aid 90 

new erection of the ſaid new meſſuage of him the ſaid C. and cov th 

tinuing the ſame, the windows aforefaid, of the ſaid F. on the ſame Kit 

twenty-firſt day of March, in the year aforeſaid, and always after- dc 
| wards, to the firſt day of June, in the year of our Lord 173% fa 
| were very much overſhadowed and darkened, by which the {ad x. 


J. from the ſaid twenty-firſt day of March, in the ſaid year of of 
Lord 1729. to the ſaid firſt day of June 1730. at Bury St. Edmmd 
aforeſaid, totally loſt, and was deprived of the whole benefit ad 
advantage of the ſaid windows, and of the delight and wholeſon 
ne 
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nbſs of the ſaid air and light, which were accuſtomed to enter, and be 
brought into the faid meſſuage. Wherefore the ſaid J. faith, that 
he is injured and endamaged to the value of one hundred pounds ; 
and therefore brings this ſuit, and ſo forth. 

Vide 1 Lev. 122, 239. 2 Lev. 194. 1 Med. 55. 6 Mod. 
116, 245, 314. 2 Salk. 459, Ray. 87. 1 Sid. 167. Hob. 131. 
Poph. 107. 1 Co. 419. Hut. 136. 

*Fſſex, C. N. was attached by his Majeſty's writ of privilege, to p 2 
anſwer to H. D. one of the attornies of his ſaid Majeſty's Court of Treſpaſs 
Common Bench, according to the liberties and privileges of the upon the 

ſame court, for atturnies of the ſaid Common Bench, time out of caſe againſt 
mind, uſed and approved of, of a plea of treſpaſs upon the caſe, an inn- 
and fo forth, And whereupon the ſaid H. in his proper perſon — 
complains, that whereas according to the laws and cuſtoms of this the hörts of 
realm of our ſovereign Lord George the Second, King of Great Bri- his gueſt to 
tain, and ſo forth, the innkeepers that keep common inns to lodge firay from 
travellers therein, who abide in the ſame, are bound to keep their his inn, by 
goods and chartels, being wichin thoſe inns, day and night, without pitta of 
diminution or loſs, fo that no loſs or damage might happen ro any * 
ſuch traveller or travellers, by reaſon of the defect of ſuch due 
care by ſuch innkeepers, or their ſervants in thoſe inns. And the 
ſaid H. on the third day of October, in the ſixth year of the reign 
of our ſovereign Lord the King that now is, at V. in the county 
aforeſaid, being lodged in the inn of the ſaid C. had a certain 
gelding of the price of twenty pounds within that inn, and delivered 
1 the ſame to the ſaid C. then and there to be ſafely kept. Neverthe- 


ng leſs the ſaid C. knowing the ſaid gelding to be within his inn, the 

ſaid C. (the ſame day, year and place) did ſo negligently keep the 
5 ſaid gelding, that the ſaid gelding (for want of ſafe keeping thereof 
7 by the ſaid C. and his ſervants) went forth and wandered from his 
10 did ian; whereby the ſaid H. not only loſt the uſe and profit of his 
; ſaid gelding in going on his ſaid journey, in doing neceſſary and 
wy important buſineſſes, but the ſame thereby remained undone ; and 
a. the ſaid H. expended and laid out divers ſums of money, not only 
2 by reaſon of the want of his ſaid horſe; but alſo the ſaid H. always 
near from the ſaid third day of Oober, in the ſixth year aboveſaid, loſt 
* the uſe and benefit of his ſaid gelding; and the ſaid C. hath not 
delivered to the ſaid H. the ſaid gelding, although the ſaid C. on 
2 the twentieth day of Odober, in the year aforeſaid, at V. aforeſaid 
5 was thereto required, but hitherto _ and ſtill doth refuſe ſo to 
y do, or to make him any ſatisfaQion for the ſame ; whereby the 
* faid H. faith, that he is injured and endamaged to the value of 


twenty pounds ; and therefore brings this ſuit, and ſo forth. 


N 2 A declaration 
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A declaration againſt one for negligently keeping 
his fire, whereby his neighbour's houſe and goods 
were burnt. M5 | 


Norfolk. ——— 4. B late of Thetford, in the county afore- 
ſaid, was attached to anſwer to R. S. in a plea of treſpaſs upon the 
caſe ; and whereupon the ſaid R. S. by Rebert Martin his attorney 
complains, that whereas according to the laws and cuſtoms of this 
kingdom uſed and approved of, every man is bound to keep his 
fire ſafely and ſecurely, leſt by the defect of due keeping ſuch fire, 
any damage ſhould happen in any manner howſoever to any of his 
neighbours. The ſaid A. not being ignorant of the premiſſes, 
but contriving and intending thereby to injure the ſaid R. S. the ſaid 
A. on the 1oth day of April, in the fifth year of the reign of our 
ſovereign Lord George the ſecond, King of Great Britain, and ſo 
forth, being poſſeſſed of a meſſuage or dwelling-houſe, with the 
appurtenances, ſituate at Thetford aforeſaid, in the county afore- 
P *145 ſaid, and the ſaid R. S. being likewife poſſeſſed of a mefſua 
or dwelling-houſe, ſituate and being near the ſaid houſe of the ſaid 
A. B. in Thetford aforeſaid, in the county aforeſaid, the ſaid 4. B. 
ſo negligently and improvidently kept his fire, in his faid meſſuage 
or dwelling-houfe, in which he then inhabited and dwelt, that for 
want of due keeping his ſaid fire, part of the meſſuage or dwelling 
houſe of the ſaid R. S. and his goods, (then and there being) to 
the value of fifty pounds, were then and there deſtroyed and burn. 
Wherefore he ſaith that he is injured and endamaged to the value 
of eight hundred pounds; and therefore he brings this ſuit, and ſo 


forth 


Pleas before our Sovereign Lord the King at Weſiminſler, of Eafler 
Term, in the ſeventh year of the reign of our Severeign Lord William 
the third, now King of England, and ſo forth, Roll 242. 


Six JohN DALsTON againſt JansoN. 


ede  Londm. Be it remembered that heretofore (that is to ſay) in the 
upon the term of St. Hillary laſt paſt, came Sir Jon Dalſton, knight and 
cuſtom of baronet, before our ſovereign Lord the King at Weſtminſter, by 
the realm, Jon Pratt his attorney, and then brought there into his ſaid Ma- 
againſt a jeſty's Court his bill againſt Fo/aua Janſon, a common carrier, in 
Carrier Cuſtody of the marſhal, and ſo forth, of a plea of treſpaſs upon 
12 Mod. 73 the caſe, and there are pledges tor the proſecution, (that is to Jay) 
5 Mod. go. John Doe and Richard Roe, which ſaid bill follows in theſe words, 
Comb. 333. (that is to ſay) London. Sir Jom Dalſton, knight and baronet, 
3 Salk. 204 complains of Fo/hua Fanſon a common carrier, being in the cuſtody 


1 m of the marſhal of our ſovereign Lord the King, before the King 
, | himſelt; 


Adions on the Caſe, | 


himſelf ; for chat whereas the ſaid Jo/kua on the ſixteenth day of Hm. ka. 
March, in the year of our Lord 1693. was, and Jong before had, and 5. 

ever ſince hath been, and now is a common carrier of goods and 

chattels, and during all that time hath been uſed to carry for gain | 
and hire, goods and chattels of all perſons whatſoever, requiring | 
him hitherto, from Wakefield in the county of York to London, and | 
from thence back again to Wakefield aforeſaid ; And whereas by | 
the laws and cuſtoms of this kingdom of England, every common 

carrier, who receives any goods and 1 of any perſon, for 

py hire and profit to carry the ſame, is bound to preſerve 

and carry the ſame, without diminiſhing or loſing any part thereof, 

ſo that no damage whatſoever may happen thereto, by the default 

of ſuch common carrier or his ſervant ; And whereas the ſaid John 

on the 16th day of March, in the year of our Lord 1693 at London 

aforeſaid, in the pariſh of St. Mary Bow, in the ward of Cheap, 

was poſſeſſed of the goods and chattels following, { that is to ſay) of 

a deal box, and a hundred pieces of gold called guineas, of lawful 

money of England, as of his own proper goods and chatrels, and the 

ſaid Jon being ſo poſſeſſed thereof, on the 16th day of March in 

the ſame year of our Lord 1693 he the ſaid Jo/n delivered to the 
| faid Fo/hua, at London aforeſaid, in the ſaid pariſh and ward, the 

ſaid box, with the ſaid pieces of coined gold, then therein to carry | 

the ſame ſafely and ſecurely from London“ aforeſaid, ro Wakefield P 21 46 
aforeſaid, in the ſaid county of York, and there to be delivered to 

the ſaid Join; and the ſaid Fo/hua then and there had and receiv- 

ed the ſaid box, with the ſaid pieces of gold, therein to be carried 

and delivered in the manner as above ſet forth. Nevertheleſs the 

faid Jeſſua hath nor, at any time afterwards to this very time, de- 

livered the ſaid box, with the ſaid pieces of gold therein to him, 

the ſaid Jon, as he ought to have done; bur inſtead thereof the 

ſaid box, and the ſaid hundred pieces of coined gold therein, af- 

terwards, (that is to ſay) on the 17th day of March, in the ſaid 

year of our Lord 1693 were periſhed and loſt at London aforeſaid, 

in the ſaid pariſh and ward, for want of the due care and preſerva- 

non of the ſame by him the ſaid Fo/hua, to the damage of the ſaid 

John one hundred fifty pounds; and therefore he brings this ſuit, 

and fo forth. | 
And Note, at this day, (that is to on Wedneſday next, after 8 
fiſteen days from the feaſt & Eafter, 2 ſame term, till which day — 
the ſaid Jo/hua had leave to imparl, and then to make anſwer to 

the ſaid bill, came before our ſovereign Lord the King at Weftmin- 

Aer, as well the ſaid Sir John Dalſton knight and baronet, by his 

ſaid attorney, as the ſaid J, by William Midgeley his attorney, 

and the ſaid Joſhua defends the ſaid force, injury and damages, 

and whatever elſe he ought to defend, when and where this court 

will confider thereof; and ſays he is in no ways guilty of the pre- Not goil 7. 
miſſes ; and of this he ſubmits himſelf to his country ; and the faid 

Sir 


— 
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Sir 7% Dalſton thereof does likewiſe the ſame; therefore let 2 jury 
thereof come before our ſovereign Lord the King at Weftminfte, 
on Tueſday next after a month from the feaſt of Egefter, and who are 
The award no ways related, either to the ſaid Sir Fo/n Dalſton, or to the ſaid 
. Fo/hua, to make a jury between the ſaid parties of a plea of treſpaſs 
_— upon the caſe, becauſe as well the faid Toſbua, as the ſaid Sir John 
Dalſton, between whom the ſaid matter is in variance, have thereof 
ſubmitted themſelves to the jury ; the ſame day is given to the faid 
parties, and ſo forth. © He 
The reſolu- Note; Judgment was arrefled in this cauſe after a verdict, be. 
tion of the cauſe the plaintiff had declared likewiſe in trover in the ſame declara. 
caſe, tion; whereas a contract and a tort could not be joined together, upon 
x Salk. 20. /e authority of the caſe of Matthews and Hopkins, 1 Siderf. 244, 


Pleas before our Sovereign Lord the King at Weſtminſter, of the term 
of the Holy Trinity, in the tenth year of the reign of our ſovere gn 
Lord William the third, King of England, and ſo forth. 
Roll. 763. | 


Joyns0N againſt LonGs, 


| Somerſet/hire. Be it remembered that heretofore, (that is to ſay) in 
2 Salk. 714. the term of St. Michael laſt paſt, Timothy Jalmſon, by Philip Hodges 
ola his attorney, came before qur ſovereign Lord the King at * VH 
P * minſier, and then brought there into his Majeſty's court, his bill 
bonds againſt John Long, being in the cuſtody of the marſhal of the Mar- 
Raym. Ent. Nlalſea of our ſovereign Lord the King, of a plea of treſpaſs upon 
389. 1 L. the caſe, and there are pledges for the proſecution, (that is to ſay) 


| Raym. 370, Fohn Doe and Richard Roe, which ſaid bill follows in theſe words. 


Carth. 453. Somerſet ſhire. Timothy Johnſon complains of John being in 

2 379. the cuſtody of the wan Pp ww MarPhatlea of our — n Lord 
alk, 10. . : 

the King; for that whereas the ſaid Timothy, on the 2 iſt day of 

April, in the eighth year of the reign of his ſaid preſent Majeſty, 

was, and ever fince hath been, and naw is poſſeſſed of an ancient 

poſſelfon Vorkhouſe, fituate and being in the pariſh of Whatley, in the county 

alledged in aforeſaid, in which ſaid workhouſe, on the aiſt day of April, in the 

an old eighth year aforeſaid, there was, and during the time that the 

workhouſe, momory of man hath not been to the contrary, there hath been « 

certain ancient window on the weſtern ſide of the ſaid workhouſe, 

through which the wholeſome air and pleaſant light, on the ſaid 

21ſt day of April, in the eighth year aforeſaid, did, and during the 

whole time above mentioned, have been uſed to enter, and brought 

into 
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into the ſaid workhouſe, to the great advantage and benefit of the 
occupiers thereof, And whereas the faid 2 on the ſaid 21ſt The deſen 
day of April, in the eighth year aforeſaid, was, and ever fince dant's poſ- 
hath been, and now is poſſeſſed of a certain piece of land, with ſeffion of a 
its appurtenances, ſituate, lying and being in the ſaid pariſh of Rug 
Whatly, in the county aforeſaid, contiguouſly adjoining to the ſaid joining a 
workhouſe ; and being fo thereof poſſeſſed the ſaid Jon con- thereto. 
triving, and fraudulently intending greatly to gow and oppreſs 
the ſaid Timothy, and in order to obſtruct the ſaid air and light, 
which uſed to enter, and be brought into the ſaid workhouſe 
through the ſaid window, from entering through the ſaid window 
into the ſaid workhouſe, and to render the ſaid totally hideous 
and dark, and thereby wholly to deprive the ſaid Timothy of the 
benefit and advantage of his ſaid workhouſe ; he the ſaid Jo/n on That the 
the ſaid 21ſt day of April, in the eighth year aforeſaid, at Whatley defendant 
aforeſaid, in the ſaid county of Somerſet, erected and built ' a wall ag vr 
upon his ſaid piece of land ſo near the ſaid workhouſe, as that — an y 
the ſaid window, by the erection of the ſaid wall, on the ſaid 21 the plaintiff 
day of April, and ever ſince, to the day of the ſaid Timothy's exhi- loſt the be- 
biting his ſaid bill, (Aut is to 72 on the 2 3d day of October in the neũt of his 
ninth year of the reign of his {aid preſent Majeſty, was overſhadow- * 

ed and darkened, whereby the ſaid Timothy was totally deprived 

of, and loſt all the benefit and advantage of his faid window, and 

the delight and healthfulneſs of the air and light, which uſed to 

enter, and be brought in upon his ſaid workhouſe, through the 

ſaid window, and aſl 


a I» 9 2 WV 0 a wr 
J 
T 
= 
0 
3 
8 
8 
=” 
E 
< 
K 
8 
= 
E 
= 
2 
3 
= 
— 
. 
0 
2 
© 
3 
* 
8. 
= 
5 


A. 
= 
A. 

5 

7 
3 
2 
8 2 
8 
S 
7, 
— 
-f 
a 
hb 
— 
* 
— 
E 
. 
_ 
na 
LE] 
0 
5 
© 
2 
. 
AQ. 

2 

2 

2 

A 
S 
3 
— 
2 


againſt him, that whereas he the ſaid Timotſy, on the toth day of nuſance in 
Ober, in the ſeventh year of the reign of his faid preſent Majeſty, bar, 
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then was, and ever ſince hath been, poſſeſſed of a workhouſe, ſitu- 
ate, lying and being in the pariſh of hat ey, in the county afore. 
ſaid, (and ſo recites, that the plaintiff declared in the ſame manner az 
before, only therein mentions, that the defendant built the wall on the 
10th day of Oftober, in the ſeventh year of the reign of his ſaid pre- 


Setting 
forth a for» 
mer - decla- - : 2 1 F 4 
i Majeſty, inflead of the time above mentioned in this declaration) 


and after the words, and therefore he then brought that ſuit, and 

fo forth, he goes on in this plea in the following manner, and ſuch 

were the proceedings here in this ſame court, (that is to ſay) at 

Weſtminſter aforeſaid ; That after that the ſaid Jo/n had pleaded 

that he was not guilty thereof, and it had been found by a certain 

Jury, that he had been guilty thereof, (that is to ſay) in Michaelmas 

term then next following; it was conſidered here by the {ame court, 

that the ſaid Timothy ſhould recover againſt the ſaid Jon fourteen 
pounds, for the damages which he ſuſtained, as well by occaſion of 
the premiſſes mentioned in the ſame record. as for his expences and 
coſts by him laid out about his ſuit in that behalf, as by the record 
thereof now remaining in this court, (that is to ſay) at Meſtminſler, 

Averment more fully may appear. And the ſaid Jo/r further ſaith, that 

of identity. the ſaid workhouſe window, and the erection, and the building the 
ſaid wall, mentioned in the ſaid recited record, and the ſaid work- 
houſe window, erection and building of the ſaid wall, mentioned 
and expreſſed in the bill of the ſaid Timoth-, exhibited againſt the 
ſaid Jon Long, are one and the ſame, and not different; and that 
the ſaid Timothy named the plaintiff in the ſaid recited record, and 
the ſaid Fo/n named the defendant in the ſaid recited record, and 
the ſaid Timothy and Jon reſpectively named plaintiff and defen- 
dant in the above bill of the ſaid Timahy, are the ſame, and not 
different perſons ; and this he is ready to verify; wherefore he 
prays judgment, whether the ſaid Timethy ought to have and 
maintain his ſaid action againſt him, and ſo forth. 

Demurrer, And the ſaid Timothy ſays, that he, notwithſtanding any thing 
alledged by the ſaid John above in his plea, ought not to be pre- 
cluded from having his ſaid action againſt him, becauſe he ſays, 
that the ſaid plea, pleaded by the ſaid Jo/n, in manner and form 
aforeſaid, and the ſubſtance therein contained, are in law inſuffici- 
ent to preclude him the ſaid Timothy, from having his ſaid aQtion 

P *3 49 e him the ſaid * John, to which ſaid plea, he the faid 
Timothy is under no neceflity, or any ways bound by the law of 
the land to make an anſwer ; and this the ſaid Jon is ready to 
verify and prove ; whereupon for want of a ſufficient anſwer in this 
particular, the ſaid Timothy prays judgment, and that his damages 
occaſioned by the premiſſes may be awarded to him, and ſo forth. 

Joinder. And the ſaid John ſays, that his ſaid plea, pleaded in manner and 

| form aforeſaid, and the ſubſtance therein contained, are in law good 

and ſufficient to proclude him the ſaid Timothy from having bis ſaid 
action againſt the ſaid John 3 which ſaid plea, and the _—_— 
: erein 
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in contained, the ſaid is ready to verify and prove, as 

2 ſhall pleaſe to 3 and 3 the ſaid Timothy 
hath not anſwered the ſaid plea, nor as yet any ways denied the 
ſubſtance therein, the ſaid Jon as above prays judgment, and that 
the ſaid Timothy may be precluded from having his ſaid action. 
againſt him, and ſo forth ; but becauſe this his preſent Majeſtys' — 8 
court is not yet determined what judgment to give, of, and co 
cerning the premiſſes, a day therefore 2 to the parties, to be 
before our ſovereign Lord the King at Weftminfler, till Wedneſday 
next after the octave of St. Martin, to hear their judgment there- 
of, and ſo forth ; for that the court of our ſaid ſovereign Lord the 
King are not yet determined, and /o forth ; at which day the ſaid 
parties by their attornies came before our ſaid 23 | ord the 
King at Weſtminſter ; whereupon all and ſingular the premiſſes 
being fully underſtood, and upon mature deliberation thereof had 
by the court of our ſaid ſovereign Lord the King now here, it ap- 
pears to the ſaid court, that the ſaid plea, pleaded by the ſaid 
Join, in manner and form aforeſaid, and the ſubſtance therein con- 
tained, are in law good and ſufficient to preclude the ſaid Timothy 
from having his ſaid action againſt the ſaid Jun; and therefore it 
is conſidered, that the ſaid Timothy ſhall take nothing by his ſaid 
bill, but that for his 1 claim he be in the mercy of the 2 
court, and that the ſaid Jon be therefrom for ever diſmiſſed, —.— ow 
And it is further conſidered, that the ſaid Fo/n ſhould recover : 
7174 the ſaid Timothy, fix pounds and ten ſhillings, by his ſaid 

ajeſty's court here awarded to the ſaid Jon, with his conſent, 
for his expences and coſts ſuſtained by him in defending this ſuit, 
according to the form of the ſtatute in ſuch caſe made and provid- 
24 and the ſaid Jon may have his execution thereof, and ſo 

orn. 

This caſe is reported in 1 Salk. 10. and judgment, as may be 0b- The caſe, 
ſerved above, was given for the defendant ; for though a man may 
have an aftion for the continuance of a nuſance, yet he can never 
have a new action for the ſame erection. | 


ComMBEs 
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*150 *Comprs againſt the hundred of Baan. 


4 Mod. 296. Glouceſter hire. The inhabitants of the hundred of Bradley, in 
An action the county of Glouceſter, were attached to anſwer, as well to Ay 
upon the ſovereign Lord and Lady the King and Queen, as alſo to Tho 


| Natute of 


Winton, Combes, who ſues as well for our ſaid ſovereign Lord and Lady the 
for a rob- King and Queen, as for himſelf of a plea, that whereas in and by a 
bery. ſtatute publiſhed in the parliament of our late ſovereigh Lord King 
3 263 Edward the firſt, at Winton, in the 1 3th year of his reign, reciting 
The 28 of àmongſt other things, that for as much as from day to day, robbe- 
12 54 Mod, © Ties, murders, burnings and theft, had been oftener uſed than they 
13. Edw, had been theretofore ; and that felons could not be attainted by 
iT * the oath of jurors, which rather ſuffered ſtrangers to be robbed, 
© and ſo paſſed without puniſhment, than to indict the offenders, of 
* whom great part had been people of the ſame country ; or at 
© leaſt if the offenders had been of another country, the receivers 
* were of places near, and that they did the ſame, becauſe an oath 
© was not given to the jurors of the ſame country where ſuch felo- 
© nies were done, and to the reſtitution of damages then hitheno 
no penalties had been limited on them for their concealment and 
* latches ; it is ordained, and the ſaid late King to abate the power 
* of felons, eſtabliſſied a pain in that caſe, ſo that from thenceforth 
* for fear of the pain, more than for fear of any oath, they ſhould 
* not ſpare nor conceal any felonies ; and commanded that Cries 
* ſhould be ſolemnly made in all counties, hundreds, markets, fairs, 
* and all other places, where great reſort of people ſhould be, fo 
* that none ſhould excuſe himſelf by ignorance ; that from thence- 
forth every country ſhould be ſo 4 that immediately upon 
ſuch robberies and felonies committed, freſh ſuit ſhould be made 
© from town to town, and from country to country ; and that like- 
* wiſe when need required, inqueſts thould be made in towns by 
* him, that ſhould be lord of the town, and after in the hundred, 
and in the franchiſe, and in the county, and ſometimes in two, 
© three, or four counties, in caſe when felonies ſhould be committed 
in marches of ſhires, ſo thar the offenders might be attained. And 
* if the country would not anſwer for the bodies of ſuch manner 
offenders, the pain ſhould be ſuch, that every country, (that is h 
* ſay) the people dwelling in the country, thould be anſwerable 
for the robberies done, and alſo the damages, ſo that the whole 


* hundred where the robbery ſhould be doue, with the pres 
« being 
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being within the precinct of the ſame hundred, ſhould be anſwr- 

« able for the robberies done ; and if a robbery had been done in a 

« diviſion of two hundreds, both the hundreds, and the franchiſes 

« within them, ſhould be anſwerable ; and after that the felony or 

© robbery ſhould be ſo done, the country ſhould have no longer 

« ſpace than half a year; within which half year it ſhould behove 

* them to agree for che robbery or offence, or elſe that they ſhould 

« anſwer for the bodies of the offenders, as in and by the ſame ſtatute 

more fully may appear.” And whereas certain offenders ynknown _ 

to the ſaid Thomas, on the 23d day of February, in the fifth year Sets forth 
of the reign of their ſajd preſent Majeſties, at Hampton, within the the robbery, 
hundred of Bradley, in the county of Gloucefter, in the King's high- 

*way, there aſſaulted the ſaid Thomas with force and arms, and felo- P 151 
niouſly took, plundered, and carried away from the ſaid Thomas The money 
zol. 25. 6d. in money, of the proper monies of the ſaid Thomas, taken. 
againſt the peace of our ſaid ſovereign Lord and Lady the King and _ nM 
Queen ; and the fajd Thomas, immediately after the faid felony and 27 Eliz, 
theft committed as aforeſaid, made hue and cry of the ſaid robbery 

and ſelony at Northleech, within the hundred aforeſaid, and then 

and there gave notice of the ſaid robbery and felony to the inhabi- 

tants of the ſaid vill of Nerthleech ; and within twenty days before 

ſuing out the original writ of the ſaid Thomas, he the ſaid Thomas 

was examined upon his corporal oath before Thomas Maſters, Eſq. 

then an inhabitant of Cirenceſter, near the ſaid hundred of Bradley, 

in the county aforeſaid, and then, and now one of their Majeſty's 

juſtices appointed to keep the place within the ſaid county of 

Gloucefter, according to the form of the ſtatute, made and publiſhed 

inthe 27th year of the reign of our late ſovereign La n of 

England, and fo forth ; and the ſaid Thomas Combes upon his faid oath Oath made 
declared he knew not the parties that committed the faid robbery before a 
or either of them; and within forty days after the ſaid robbe —_— "_ 
committed, the ſaid inhabitants of the ſaid hundred, have not made pe 

the ſaid Thomas Combe any amends for the ſaid robbery, nor have 

they yet anſwered for the bodies of the ſaid felons or offenders, or 

taken the bodies or body of them, or either of them, but have 

ſuffered the ſaid felons and offenders to eſcape, in contempt of our 

faid ſovereign Lord and Lady the King and Queen, to the great da- 

mage of the ſaid Thomas Combes, and contrary to the form of the 

faid ſtarme in ſuch caſe made and provided; whereupon the ſaid 

Thomas Combes, au/ ſues in this cnſe as well for our ſovereign Lord and 

Lady the King and Queen as for himſelf, by Samuel Brewfler his at- 

torney complains, that whereas certain offenders unknown to the 

ſaid Thomas Combes, in the King's highway, on the 23d day of 

February (and ſo the declaration in the precedent goes on in the ſame 

manner, as the above recited origional, to the words, but ſuffered the 

laid felons and offenders to eſcape ; which to avoid profixity I will 

not here inſert, and then the precedent goes on) in contempt of = 
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ſaid ſovereign Lord and Lady the King and Queen, to the great 
damage of the ſaid Thomas Combes, and contrary to the form of the 
ſaid ſtatute publiſhed in the ſaid 1 3th year of the reign of our ſaid 
late ſovereign Lord King Edward the firſt ; whereupon the ſaid 
Thomas Combes ſays, he is injured and endamaged to the value of 
fifry pounds ; and therefore he brings this ſuit, and ſo forth. 
Not guilty , And the ſaid inhabitants of the ſaid hundred of Bradley, by Ri- 
pleaded, chard Long ford their attorney, come and defend the force, injury 
>a and damages, and whatever elſe they ought to defend, when and 
where the court will pleaſe to conſider thereof, and ſay that they are 
in no wiſe guilty of the premifles charged upon them, as the ſaid 
Thomas es (who in this caſe ſues as well for our ſaid ſovereign 
| Lord and Lady the King and Queen, as for himſelf) above complains 
A ſuggeſti- againſt them; and of this they ſubmit themſelves to their country; 
22 and the ſaid Thomas Combes (who in this caſe ſues, as well for our ſaid 
_ hun- Jovereign Lord and Lady the King and Queen, as for himſelf) does 
dred. *likewiſe the ſame. And hereupon the ſaid inhabitants of the ſaid 
P * 52 hundred of Bradley, where the ſaid robbery was committed, are par- 
ties defendants, againſt whom the ſaid Thomas Combes (who ſues in 
this caſe, as well for our ſaid ſovereign Lord and Lady the King ad 
The awarg Queen, as for himſelf) above complains in the manner as aforeſaid; 
of the ve. and for that reaſon he prays their ſaid Majeſty's writ to be direQ- 
nire. ed to the ſheriff o the county aforeſaid, to cauſe twelve free and 
lawful men of the neighbouring hundred of Slaug/ter in the ſaid 
county, who are in no wiſe related either to the ſaid Thomas Comber, 
(wis in this caſe ſues as well for our ſaid ſovereign Lord and Lady 
' the King and Queen, as for himſelf) or to the ſaid Inhabitants of the 
ſaid hundred of Bradley; which ſaid hundred of Slaughter is the 
next adjoining hundred in the ſaid county, to the ſaid hundred of 
Bradley ; and becauſe the ſaid inhabitants of the ſaid hundred of 
Bradley do not deny this matter, it is granted to him, and ſo forth, 
Therefore the ſheriff is commanded, that he cauſe twelve free and 
lawful men of the hundred of Slaughter, each of which to have 
ten pounds a year at leaſt of lands, tenements or rents, whereby the 
truth of the matter will be the better known, and who are in no 
wiſe related, either to the ſaid Thomas Combes (who in this caſe ſue! 
as well for our ſaid ſovereign Lord and Lady the King and Queen, as 
for himſelf) or to the ſaid inhabitants of the ſaid hundred of Bradley, 
to recognize and make a jury of the county between the ſaid par- 
ties, becauſe as well the ſaid inhabitants of the ſaid hunared of Brad- 
ley as the ſaid Thomas Combes, who and ſo forth, have thereof 
ſubmitted themſelves to the jury, 

. Afterwards, the proceedings thereof are continued between the 
eee ſaid parties of the ſaid plea, the jury being reſpited thereof between 
the poſtea. them, before our ſaid ſovereign Lord and Lady, the King and 

neen, until from the day of the feaſt of Zafter, in fifteen days, 
erever our ſaid ſovereign Lord and Lady the King and 2 
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ſhall then be in England, from thence next following, unleſs their 


{aid Majeſty's juſtices, appointed to hold the aſſiſes, in and for the 
ſaid county of Glouceſter before, on Saturday the third day of 
March, at Glouceſter in the ſaid county, by force of the ſtature in 
that caſe made and provided, ihould come for the default of jurors, 
at which day the ſaid parties, by their ſaid attornies, came before 
our ſovereign Lord and Lady the King and Queen, at Weſtminſter, 
and the ſaid juſtices of our ſaid ſovereign Lord and Lady the King 
and Queen, before whom the ſaid matter in variance was tried, 
ſeat hither their record had before them in theſe words. After- T 
wards the day and place within contained, as well the within named 
Thomas Combes, who in this caſe ſues as well for our ſaid ſove- 
reign Lord and Lady the King and Queen, as for himſelf, as the 
within mentioned inhabitants of the hundred of Bradley, by their 
within written attornies, came before Sir Giles Eyre, knight, one 
of their Majeſty's juſtices, aſſigned to hold pleas before their ſaid 
Majeſties, and Thomas Breton, Eſq. by force of the ſtatute in that 
caſe made and provided, aſſociated for this purpoſe, by virtue of 
their, Majeſty's writ, commonly called the writ Si non Omnes, 


ro 
the ſaid Giles Eyre, and Sir Nicholas Lechmere, knight * one of the P *153 


barons of their ſaid Majeſty's court of Exchequer, their ſaid Ma- 
jeſty's juſtices. appointed by ſorce of the ſtatute in that caſe made 
and provided, to hold the aſſizes in and for the ſaid county of 
Gloucefter, (the preſence of the ſaid Sir Nicholas Lechimere not being 
expeCted,) and ſo forth, And the jurors of that jury, whereof 
mention is made within, being elected, tried and ſworn, to declare 
the truth of the within contents, ſay upon their oaths that certain 


offenders unknown to the ſaid Thomas, on the 22d. day of February, A ſpecial 
in the fifth year of the reign of our ſaid ſovereign Lord and Lady verdi. 


the King and Queen, aſſculted the ſaid Thomas with force and 
arms, in the King's bighway, at Hampton in the hundred of Bradley, 
in the ſaid county of Gloucefler, and feloniouſly took, plundered, and 
carried away from the ſaid Thomas 3ol 103. 6d. in money, there 
found by them upon the ſaid Thomas, againſt the peace of our 
ſorereign Lord and Lady the King and Queen; and the ſaid 
Thomas immediately after the felony, r. bbery and plunder _with- 
in mentioned, made the ſaid hue and cry, at Northleach within the 
ſaid hundred, of the within written robbery and felony, and then 
and there gave due notice of the within written robbery and felo- 
ny, to the inhabitants of the ſaid vill of Nort/each ; and after the 
laid robbery and felony ſo committed, and within twenty days be- 
fore ſuing out the ſaid original writ of the ſaid Thomas, he the ſaid 
mas was examined upon his corporal oath, before the within 
written Thomas Maſters, Eſq. then, and now one of the juſtices of 
our ſaid ſovereign Lord and Lady the King and Queen, appointed 
to keep the peace in the ſaid county of Glouceſter he the ſaid 
Thomas Maſters being an inhabitant in Cirenceſter, in the ſaid 
| county 


The oath 
of the party 
robbed, 
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2 of Gloucefter, near the hundred of Bradley in the 

aforeſaid, according to the ſtatute for that purpoſe, made and pro- 
vided in the 27th year of the reign of our late ſovereign Lady 
Elizabeth Queen of England, and ſo forth ; and upon his corporal 
oath, he then depoſed before the ſaid Thomas Maſters, in the man- 
ner and form hereafter mentioned, and no otherwiſe, Glouceſter, ——.. 
ge it remembered, that upon the 7th day of June, in the fiſth year 
© of the reign of our fovereign Lord and Lady William and Mary, 
«King and hol of England and ſo forth, in the year of our Lord 
* 1693. Thomas Combes of Fairford, in the county of Glauceſſer, 
* ſervant to Andrew Barker of Fair ford, aforefaid, Eſq. came before 
me Thomas Maſters, Eſq. one of their Majeſty's juſtices of the 
peace, for the ſaid county of Gloucefter, and took his coporal oath, - 
That upon Thurſday the 23d day of February laſt paſt, between 
© the hours of two and three of the clock in the afternoon of the 
* ſame day, as the ſaid Thomas was travelling from Fairfords afore- 
* ſaid, towards Tewxbury in the ſaid county of Gloucefler, he was 


ſet upon in a field near Hampton, in the hundred of Pradley, in 
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the faid county of Ghucefter, by three horſemen, armed with 
« ſwords and piſtols, who there made an aſſault upon the ſaid 
* Thomas Combes, and did then and there feloniouſly take from him 
the ſaid Thomas Combes 301. r2s. 64 and one ſorrel mare, which 
mare is ſince returned to Fairford aforeſaid, 3ol. r1s. of which 
* ſaid money, was the proper money of the ad Andrew Barker 
© his maſter, and the other one ſhilling and fix pence was the 
proper money of him the ſaid Thomas Combes. And the faid 
* Thomas Combes farther depoſed, that the ſaid three horſemen, 
* which ſo took away the ſaid money and mare from him, where 
* ſtrangers, and altogether unknown to him the ſaid Thomas Combes ; 
and that the ſaid Thomas Combes, immediately after he was fo 
« robbed, went to Northleach, a market-rown in the ſaid hundred, 
and there made a hue and cry after the ſaid perſons that robbed 
him. And the ſaid jury upon their ſaid oaths further ſay, 
that the thirty pounds twelve ſhillings and fix pence, mentioned in 
the within written declaration, were the proper monies of Andrew 
Barker, Eſq. then maſter to the ſaid Thomas Combes, in the poſſeſſion 
of the ſaid Thomas Combes, for the uſe of the ſaid Andrew Barker 
his maſter ; and the ſaid jurors further upon their oath ſay, that 
the ſaid Andrew Barker was not preſent when the ſaid robbery 
was committed; but whether, upon the whole matter found by the 


ſaid jurors in the manner as above, the ſaid inhabitants of the hun- 


dred of Bradley were guilty of the premiſſes charged upon them in 

the within written declaration, according to the * of the ſtatute 

in the within written declaration, or no, the ſaid jurors are altoge- 

ther ignorant ; and therefore they pray the advice and conſideration 

of the court, and ſo forth, And if upon the ſaid whole matter 

found by the ſaid jurors, in the manner as above ſer forth, i — 
a 
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appear to the court of our faid ſovereign lord and lady the king 
and queen here, that the ſaid inhabitants of the ſaid hundred of 
Bradley are guilty of the Premiſſes in the within written decla- 
ration, charged upon them, againſt the form of the ſaid ftatute z 
the ſaid jurors upon their ſaid oaths ſay, that the ſaid inhabitants 

of the faid hundred of Bradley are thereof guilty ; as the ſaid Tho- 
mas Combes, who in this caſe ſues, as well for our ſaid ſoverei 

lord and lady the king and queen, as for himſelf, within complains 
againſt them, and they aſſeſs the damages of the ſaid Thomas 
Combes on the within written occaſion beſides his expences and 
coſts laid out by him about his ſuit in this behalf, to thirty pounds 
twelve ſhillings and fix pence, and for his expences and coſts, to 
forty ſhillings ; but if upon the whole matter found by the ſaid Ju- 

ry in the manner as above, it ſhall appear to the court of our ſove- 
reign lord and lady the king and queen, that the inhabitants of the 
ſaid hundred of Bradley are not guilty of the ſaid premiſſes ; then 
the ſaid jurors upon their oath ſay, that the ſaid inhabitants of the 
hundred of Bradley are not guilty, as the ſaid inhabirants of the ſaid 
hundred of Bradley have within alledged in their defence. But be- The conti- 
cauſe the court of our ſaid ſovereign lord and lady the king and uuance. 
queen here are not determined what judgment to give, of and con- 
cerning the premiſſes; a day therefore is given to the ſaid parties, 
before our ſaid ſovereign lord and lady the king and queen, until 
por their hearing their judgment thereupon ; becauſe the ſaid 
court of our ſaid ſovereign lord and lady the king and queen are 
not — determined thereupon, and /o forth, 

»The queſtion upon a motion in arreſt of judgment here was, P *x 55 
whether the ſervant being robbed of his maſter's money, he being the reſolu- 
not preſent, might bring the action againſt the hundred, and de- tion of the 
chre de denariis ſuis propriis. Cafe, - 

After ſeveral debates, the plaintiff had his judgment, by the opi- 4 Mod 303 
nion of the whole court; and it was held that in this caſe, either 
the maſter or the ſervant might bring the action. 


Trinity, the Twelfth of King George. 


| London, Thomas Lane complains of Richard Thornhill, being in Aa 
the cuſtody of the Marſhal of the Mar/halſay, of our Sovereign. ton upon 
Lord the King, beſore the King himſelf ; for that whereas on the an agree- 
17th day of June, in the year of our Lord 1726, at London, (that ment to 

is to ſay) in the pariſh of St. Peter the poor, in the ward of Broad. 8 
fret, it was agreed between the ſaid Thomas and Richard, that the And Go 
laid Richard ſhould ſell, and at the then next opening of the trans- Rock. 
fer-bocks of the Governors and company of Merchants of Great- The agree- 


britain, trading 10 the Geiß Seas, and other parts of America, for 192% of the 
encou- to ſell the 


ſtock. 
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encouraging the Fiſhery, ſhould transfer to the ſaid Thomas 10000. 
intereſt or ſtock, in the principal and capital fund or ſtock of the 
Governors and Company aforeſaid ; And that the ſaid Thomas, at 


ferred at the Nic hard the transfer of the ſaid 1000/. credit in the ſaid ſtock ; 
_ 45 = and thereupon in conſideration that the ſaid Thomas, then and there 
banks, at the ſpecial Inſtance and requeſt of the ſaid Richard, undertook, 
and then and there faithfully promiſed, that he the ſaid Thomas 
Averment would well and truly perform, all and every thing contained in the 
_— go agreement, on his part to be performed, he the aid Richard then 
form the and there undertook, and faithfully promiſed the ſaid Thomas, that 
agreement he the faid Richard would well and truly perform and fulfil all 
things contained in the ſaid agreement on the part of the ſaid Rich- 
ard to be performed. And the ſaid Thomas in fact faith, that the 
Averment uſual place for the transferring of the ſtock of the {aid Company 
of the time from one to another then was and now is at the South Sea Houſe, 
when was ſituate in a certain ſtreet called Broad-Street London, in the pariſh 
the firſt and ward aforeſaid, in a certain Room of the ſame Houſe, com- 
1 monly called the trans ſer- room, kept for that purpoſe, and not 
TOR elſewhere, between the hours of nine in the morning and one in the 
The uſual afternoon of the ſame Day, and not at any other time of the Day; 
hours. and that the firſt time of opening the Books of the ſaid Company, 
next after the ſaid 17th day of June, and after the ſaid agreement 
for the transferring of the ſtock of the ſaid Company, was on the 
Averment third day of Auguſt, in the ſaid year of our Lord, and not before; 
that 1 And that he the ſaid Thomas, on the ſame third day of Auguſt, in 
eee the ſaid year of our Lord, came to the ſaid South Sea Houſe, at, 
ready to ac- and in the ſaid Room called the transfer-room, in the pariſh and 
cept the ward aforeſaid, half an hour before the ſaid hour of one in the af- 
transfer. ternoon of the ſaid Day, and till the ſhucting up of the transſer- 
Books, and was then and there ready to accept from the ſaid R. the 
| ſaid ooo. credit in the ſaid ſtock, and to pay for the ſame to the 
P *1506 *ſaid Richard, at and according to the rate aforeſaid, according to 
the form and effect of the ſaid agreement. Nevertheleſs the fi 

Richard, not regarding his ſaid promiſe and undertaking made as 
Breach that above, but contriving and fraudulently intending craftily and ſub- 
_ Deten- tilly ro deceive and defraud the ſaid Thomas in this particular, came 
_ Dey not there on the {aid third day of Auguſt, in the ſaid Year, during 
ready to all that time, either by himſelf, or any other perſon, to transfer to 
fransſer, the ſaid Thomas, the ſaid 1000. credit in the ſaid ſtock, accord- 
ing to his ſaid promiſe and undertaking ; nor hath the faid Rich- 
ard at any time fince transferred to the ſaid Thomas the ſaid one 
thouſand Pounds ſtock, or any part thereof, but hitherto hath, and 
ſti] doth refuſe ſo to do. And whereas the ſaid Richard on the ſame 
Laid ano- I 7th day of June, in the ſaid year, at the pariſh and ward afore- 
ther may, ſaid, bargained and ſold to the ſaid Thomas, one other thouſand 
Pounds credit in the ſaid ſtock at and according to the rate of m— 


To be tranſ the then next opening of the ſaid Books, ſhould accept from the ſaid - 
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for every 100. of the ſaid flock in the whole, according to that 
eſtimation, amounting to 1020/, he the faid Richard, on the faid 

17th day of Auguſt, in the ſaid year of our Lord, in the pariſh 
and ward aforeſaid, (in conſideration that the ſaid Thomas would 
| well and truly pay to the ſaid. Richard, upon the transfer of the ſaid 
laſt mentioned 1000/1. credit in the ſaid ſtock) undertook and then 
and there faithfully promiſed, that he the faid Richard would well 
and truly transfer the ſaid laſt mentioned 10004. credit in the faid 
ſtock, in the transfer-Books of the ſaid Company, upon the ſaid third 
day of Auguſt, in the aboveſaid year, being the then next time of 
opening of the faid transfer- Books of the ſaid Company, at the faid 
Houſe, called the South-Sea Houſe, fituate in the ſaid ftreer, call- - 
ed Broadſireet London, in the pariſh and ward aforeſaid, Never- 
theleſs he the ſaid Richard not regarding his ſaid promiſe and un- 
dertaking laſt mentioned, but eontriving, and fraudulently intend- 
ing in this particular, eraſtily and ſubtilly to deceive and defraud 
the ſaid T homas, did not transfer the ſaid laſt mentioned 1 000/. 
credit in the ſaid ſtock, or any part thereof, to the ſaid Thomas, 
upon the ſaid third day of Auguſt, although the faid Thomas on the 
ſame third day of Auguſt, in the aforeſaid year, was ready at the 
ſaid South-Sea houſe, in the pariſh and ward aforeſaid, upon his 
the ſaid Richard's transferring the ſaid laſt mentioned 1 cool. cre- 
dit in the faid ſtock, to pay to the ſaid Richard the ſaid 10207. but Lad ano- 
the ſaid Richard hitherto altogether hath, and till doth refuſe to ther way. 
transfer the ſame. And whereas afterwards, (:kat is to ſay) on the What ſuch 
ſame 179th day of June, in the ſaid year at London aforeſaid, in the dan 3 
ſaid pariſh and ward, a certain diſconrle was had and aroſe be- 5 ard 
tween the ſaid Thomas and Richard, of and concerning other ſtock bout ſouth- 
in the ſaid company ; upon which diſcourſe it was then and there ſea ſtock, 
agreed between the ſaid Thomas and Richard, that the ſaid Richard An agree- 
thould fell and transfer, at the then next opening of the books of 1 
the ſaid company, another 1 0001, credit in the ſaid ſtock; and that qaut mould 
the ſaid Thomas, upon the transfer of the ſaid laſt mentioned 10001. transfer an- 
credit in the ſaid ſtock, by the ſaid Robert to the ſaid Thomas ſo to other 10001, 
be made, ſhould accept the ſame transfer, and ſhould pay to the Rock to th 
laid Richard for the ſaid laſt mentioned 1000. credit in the ſaid - or 
ſock, at and after the rate of 1021. for every 100!. of the ſaid laſt plaintiff 
mentioned 10001. ſtock; and thereupon in conſideration that the ſhould pay 
faid Thomas, on the fame 17th day of June, *in the ſaid year, at Pe 1 [5 
1 . . . 0 . * a R 

enden aforeſaid, in the ſaid pariſh and ward, at the ſpecial inſtance him 1021, 
and requeſt of the ſaid Richard, had undertaken, and had then and per cent. 
there faithfally promiſed the ſaid Richard, to perform the ſaid laſt 
mentioned agreement in every thing to be performed and fulfilled 
on his part; the ſaid Richard then and there undertook, and faith- 
fully promiſed the faid Thomas, that he the ſaid Richard would 
well and truly perform and fulfil every thing contained in the ſaid 
liſt mentioned agreement, on his part to be performed and fulfilled, 

0 \ 
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And the ſaid Thomas in fact ſaith, that the ſaid books of the ſaid 
company, for transferring their ſaid ſtock, after the faid 1 7th day 
Averment of June, were firſt opened on the ſaid third day of Auguſt, in the 
of the time ſaid year of our Lord, (that is to ſay) at the ſaid houſe of the ſaid 


of opening company, called the South Sea houſe, in a certain room there in the 


the books, faid pariſh ; and that then and there, and not elſewhere, the ſtock 


of the ſaid company was transferred from the hour of nine in the 
forenoon, until the hour of one in the afternoon of that day, and not 
afterwards, And the ſaid Thomas ſurther ſaith, that he the ſaid 
Thomas, on the ſame third day of Auguſt, in the ſaid year, was at 
Averment the ſaid houſe called the South Sea houſe, ſituate in Broadfreet, in 


ol the plain the ſaid pariſh and ward, ready to accept from the ſaid Richard a 


tiff's being transfer of the ſaid 1000). credit, and to pay for the ſame to the 
ey egg faid Richard, at the rate aforeſaid, according to the form and effect 
des of the ſaid laſt mentioned agreement. Nevertheleſs the ſaid Rich- 
ard, not regarding his ſaid laſt mentioned promiſe and agreement, 

but contriving and fraudulently intending in this particular, craftily 

and ſubtilly to deceive and defraud the Paid Thomas : Although the 

The breach ſaid Richard on the ſame 17th day of June, in the ſaid year, at 
London aforeſaid, in the ſaid pariſh and ward, had ſold to the ſaid 

' Thomas the ſaid laſt mentioned 1000), credit in the ſaid ſtock, 

and although the ſaid Richard on the ſaid third day of Auguſt, in 

the ſaid year, in the pariſh and ward aforeſaid, was by the ſaid 

Thomas, often requeſted to transfer the ſaid laſt mentioned 10000. 

credit, in the ſaid ſtock of the ſaid company, to the ſaid Thomas, 
according to the tenour and effect of his ſaid laſt mentioned agree- 

ment; yet the ſaid Richard did not transfer the ſaid laſt mentioned 

10ool. credit in. the ſaid ſtock to the ſaid Thomas, upon the ſaid 

third day of Auguſt in the ſaid year, in the parith and ward afore- 

ſaid, according to the tenour and effect of his ſaid laſt mentioned 

Laid ano- agreement. And whereas the ſaid Richard afterwards, (that is to 
ther way ay) on the ſame 17th day of June, in the ſaid year, at Londwn 
aforeſaid, in the ſaid pariſh and ward, had bargained and fold to 

the ſaid Thomas another 10001). credit, in the ſtock of the ſaid com- 

pany, at and according to the rate of 1021. for every 1000. of the 

laſt mentioned 1000. in the whole amounting to 1020). to be paid 

to the ſaid Richard by the ſaid Thomas, upon the transfer of ihe 

ſaid laſt mentioned 1o00l. credit in the ſaid ſtock ; and thereupon 

the ſaid Richard on the ſame 17th day of June, in the ſaid year, at 

London aforeſaid, in the ſaid parith and ward, in conſideration 

thereof, undertook, and then and there faithfully promiſed the ſaid 

Thomas, that he the ſaid Richard would transfer to the ſaid Tln 

the ſaid laſt mentioned 1000. credit in the ſaid ſtock, in the trans- 

: fer books of the ſaid company, at the houſe called the South-Ses 

P * 158 « houſe, ſituate in a ſtreet called Proadftreet London, in the ſaid pa- 
rith and ward. Nevertheleſs the ſaid Richard, not regarding bi 

ſaid laſt mentioned promiſe and undertaking, made in the __ 
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as above ſet forth, but contriving, and fraudulently intending craf- 
tily and ſubtily to deceive the 110 Thomas in this particular, did 
not transfer the ſaid 10087. credit in the ſaid ſtock, or any part 
thereof, upon the ſaid third day of Auguſt, although the ſaid Tho- 
mas on the ſaid third day of Auguſt, in the year aforeſaid, was 
ready at the ſaid South-Sea houſe in the ſaid pariſh to Pay to the 


ſaid Richard the ſaid 1020], upon his transferring the ſaid 1000/, 
credit in the ſaid ſtock, in the manner as above agreed to be done, 
to the damage of the ſaid Thomas 1500, and therefore he brings 
this ſuit, and ſo forth 5 

This declaration was peruſed and ſettled by Counſellor Strange. 


Hillary, the Fifth of King George the Second. 


Middleſex. James Hambleton, late of the pariſh of St. Andrews A declarati- 
Halborne, Coachman, was attach'd to anſwer to John Scarborrotu of on for dr - 
a plea of treſpaſs upon the caſe ; and whereupon the ſaid John, by Ying ® 
Robert Martin his attorney, declares, that whereas on the firſt da 3 
of September, in the year of our Lord 1721, at the pariſh of St. John an thereby 
Hackney, in the king's highway, there he the ſaid Jo/n was Jour- bruiſing the 
neying in a chaiſe, and he the ſaid Fames was at the ſaine time plaintiff, 
there driving a coach; and the ſaid Jol in fact avers, that the ſaid 
James then and there ſo improvidently and careleſly managed his 
cattle, that were then and there drawing the ſaid coach, ſo that 
the ſaid cattle drew the ſaid coach upon the ſa id chaiſe, in which 
the ſaid Jon was ſo journey ing, ſo that the ſaid chaiſe then and 
there, by the negligence of the ſaid James, was overturned by the 
ſaid coach, and the ſaid James was much bruiſed thereby. And The Plain- 
whereas alſo afterwards, (that rs 10 ſay) the ſame day and year _ v 
above at Hackney aforeſaid, in the ſaid county, he the ſald John rms, 
was driving another chaiſe in the ſaid king's highway, in the ſaid was the de- 
pariſh of St. Jon Hackney, in the county aforeſaid, and then and fendant him 
there a certain perſon, unknown to the ſaid John, who at that time ſelf, or one 
vas a ſervant to the ſaid James, was driving another coach, of and ** _ on 
eg to the ſaid James; and the ſaid Jo/n doth in fact aver, Moo ag 
chat the ſaid ſervant of the ſaid James then and there drove and charge up- 
whip'd his cattle drawing the ſaid coach, in ſuch a negligent and on the ſer- 
careleſs manner, that the ſame cattle drew the ſaid coach upon the Vent of the 
laſt mentioned chaiſe, in which the ſaid John was then and there as G aan 
dorelaid, ſo that the ſaid chaiſe laſt mentioned was then and there 
werturn'd, by means whereof the ſaid John was grievouſly bruiſed 
nd wounded ; whereupon he the ſaid Jo/n ſaith, that he is injur- 
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ed and endamaged to the value of fifty pounds; and therefore 
brings this ſuit, and ſo forth. 0 
This declaration was peruſed and ſęttled by Mr. Serjeant Haw. 
kin's, but the cauſe was never tried ; however I was inform'd that 
the defendant's attorney, upon advice with counſel, was told the de- 
claration was well drawn. | 


P *159 Eaſter Term, the Third, King George the Second. 


A declara. Suffolk. Elizabeth Hayward complains of Stephen Cook Moſſey, 
tion for not Eſq. being in cuſtody of the marſhal of the Mar/halſea of our ſo- 
marrying vereign Lord the King, before the King himſelf ; for that whereas 
the plaintiff he the ſaid Stephen Cooke Moſley, on the 224 day of January, in the 
purſuant to f Len r {; . ; 
the defen. Vear of our Lord 1724, (then being a perſon unmarried) at St. Ed 
dant's pro- monde Bury, in the county of S»ffolk, in conſideration that ſhe the 
. Mile. faid Elizabeth (then and yer being a perſon unmarried) at the ſpe- 
| cial inſtance and requeſt of the ſaid Stephen Cooke, had then and 
there agreed with the ſaid Stephen, and then and there undertook, 

and faichfully promiſed the ſaid Stephen, that ſhe the ſaid Elizabeth 

would take the ſaid Stephen Cooke to be her huſband, and be coupled 

with him in lawful matrimony, he the ſaid Stephen Cooke undertook, 

and then and there faithfully promiſed the ſaid Ekzabeth, that he the 

ſaid Stephen Cooke would take the ſaid Elizabeth to be his wife, 

and be coupled with her in lawful matrimony. And although ſhe 

the ſaid Elizabeth giving credit to the ſaid promiſe and under- 

taking of the ſaid Stephen Cooke, hath hitherto refuſed to contract 
matrimony with other perſons, who had offered to marry her, and 

ſhe now continues unmarried, and although ſhe the ſaid Elize 

beth hath always been ready and willing, from the time of making 

the ſaid promiſe and undertaking, to take to huſband, and be 

married to the ſaid Stephen Cooke, at the ſaid pariſh and county 

aforeſaid, according to the tenor of her ſaid promiſe and under- 

raking : Neventhelet the ſaid - Stephen Cooke, not regarding his faid 

promiſe and undertaking, but contriving, and fraudulently intend- 

ing craftily and ſubtilly to deceive and defraud the ſaid Elia 

in this particular, and totally to hinder the ſaid Elizabeth of her 
preferment in marriage, hath not taken the ſaid Elizabeth to wiſe, 
according to his ſaid promiſe and undertaking, made for that put. 

Laid an- Poſe as aforeſaid. And whereas alſo afterwards, (that is 10 ſa) 
other way. the ſame day and year laſt above mentioned, at the ſaid pariſh, i 
the county aforeſaid, in conſideration that the ſaid Elizabeth, at the 

ſpecial inſtance and requeſt of him the ſaid Stephen Cooke, then ant 

there undertook, and faithſully promiſed the ſaid Stephen _ 
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marry the ſaid Stephen Cooke, he the ſaid Stephen Cooke undertaking 

and faithfully promiſed the ſaid Elizabeth, that he the ſaid Stephen 

Cooke would be joined to the faid Elizabeth in lawful matrimony, 

And although the the ſaid Elizabeth was always ready and willing 

from the time of the making her ſaid promiſe and undertaking, to 
be joined to the ſaid Stephen Cooke in lawful matrimony, (that is to bt 


ſay) at the ſaid pariſh, in the county aforeſaid : Nevertheleſs he the 


* 


ſaid Stephen Cooke, not regarding his ſaid laſt mentioned promiſe 
and undertaking, hut contriving, and fraudulently intending to de- 
ceive and defraud the ſaid Elizabeth in this particular, and totally 
to hinder the ſaid Elizabeth from the preferment and good fortune 
that ſhe would have met with by ſuch marriage, hath not taken 
the ſaid Elizabeth to wife; nor is the ſaid Stephen Cooke willing to 
be joined in matrimony to the ſaid Elizabeth, but the ſaid Stephen 
Cooke hath hitherto altogether refuſed ſo to do. And although 
he the ſaid Stephen afterwards, (that is to ſay) the 22d day of 
January, in the year of our Lord 1725, and * oftentimes before, P * | 6g 
and after that time hath been thereto requeſted by the ſaid Eliza- 
beth, he the ſaid Stephen Cooke always hitherto hath, and till doth 
refuſe ſo to do, whereby ſhe the ſaid Elizabeth declares, that 
ſhe is injured and endamaged to the value of 5091. and therefore 
brings this ſuit, and ſo forth. 
This declaration was likewiſe ſettled by Serjeant Hawkins, but 
the defendant died before the cauſe came on to be tried. 


Of Trinity Term, in the 13th Year of the Reign 
of our Sovereign Lady Anne, now Queen of 
Great Britain, and ſo forth. 


London. Be it remembered that heretofore, (that is to ſay) in , 3 
Eaſter term laſt paſt, Richard Williams, and Hanna/: his wife, came ion for 
before our ſovereign Lady the Queen at Weftminfler, by Richard maliciouſly 
Purſell their attorney, and then brought there into the court of our cauſing the 
ſaid ſovereign Lady the Queen, their bill againſt Anthony Palmer, RAY Na 
being in the cuſtody of the marſhal of the Mar/halſea of our ſaid foned ae 
ſovereign Lady the * of a plea of treſpaſs upon the caſe ; and indicted for 
there are pledges for the proſecution, (t/at is to ſay) Fohn Doe and ſelony. 
Richard Roe; which ſaid bill follows, in theſe words, (that is to 
ſay) London. Richard Williams, and Hannah his wife, complain of 
Anthany Palmer, being in the cuſtody, of the marſhal of the 
Mar fhalſea of our ſovereign Lady the Queen, before the Queen 
herſelf; for that whereas ſhe the ſaid Hannah now is a good, 


honelf, | 


Actions on the Caſe. 


honeſt, true and faithful ſubject of our ſaid ſovereign Lady the 

That the Queen, and hath all her life-time hitherto carried and behaved 
_ herſelf amongſt all her neighbours, and other faithful ſubjects of 
. our ſaid ſovereign Lady the Queen and her predeceſſors, ſo as to 
Came, &c. be eſteemed by them of a good name, fame, credit, honeſt, and 
faithful converſation and good behaviour ; and all her life-time 

hitherto hath lived, remained, and continued withont any blot, or 
having committed any felony or larceny, and hath always been 

And free untouched, unſuſpected, and free from the ſuſpicion and imputation 
from the of any ſuch execrable and horrible crime ; by reaſon of which 
OO good name, fame, credit and honeſt converſation, ſhe the ſaid 
Fuſpicion Hannah had not only gained to herſelf the love and favour of her 
of felony, huſband, and all her neighbours, but hath alſo reaped and enjoyed 
great advantages ariſing therefrom. Nevertheleſs the ſaid Antſum, 

together with one Richard Hewett and Sarah his wife, being in no 

wile ignorant of the premiſſes, but contriving, and maliciouſly 

intending unjuſtly to grieve the ſaid Hanna/, and to injure and de. 

tract her the ſaid Hannah in her good name, fame, credit and re- 

putation, but alſo to ſubject and bring her into danger of loſing 

her life, on the firſt day of April, in the 12th year of the reign of 

That the our ſaid ſovereign lady the Queen, in the pariſh of St. Buztolph, in 
defendavt Phy Soken ward, falſly and maliciouſly laid a charge of felony 
22 _—_ againſt the ſaid Hannah, and to that end and purpoſe, cauſed and 
to be im. Procured her the ſaid Hannah to be impriſoned, and detained in 
priſoned on priſon for a long time, (that is to ſay) for the ſpace of fifteen days, 
a ſuſpicion And afterwards, (that is to ſay) on the 13th day of April, in the 
of felony. ſaid year at London aforeſaid, in the ſaid pariſh and ward, he the 
ſaid Anthony, together with the ſaid Richard Hewett and the faid 

P ®161 Sarah his * wife, out of their further malice which they had againſt 
the ſaid Hannah, falſly and maliciouſly, and without any true or 

lawful cauſe, exhibited a bill of indictment at the general quarter 

And exhi- ſeſſions of the peace of our ſaid ſovereign Lady the Queen, held 
| bited a bill for the ſaid city of London, at the Guild Hall of the ſame city, and 
of indi. within the ſame city, on the 1 3th day of April, in the 12th year 
ment aforeſaid, at London aforeſaid, in the ſaid pariſh and ward, before 
againſt her. gir Richard Haar, knight, mayor of the ſaid eity of London, Sir 
T homas Abney knight, one of the aldermen of the ſaid city, Sir Peter 

King, knight, recorder of theſaid city, and Sir Charles Peers, knight, 

another alderman of the ſaid city, and others their companions her 

ſaid Majeſty's juſtices appointed to keep the peace, in and for the ſaid 

city, and alſo to hear and determine divers felonies, treſpaſſes, and 

other offences committed within the ſame city, exhibired a bil 

of indictment againſt the ſaid Hamah, by the name of Hanai 

Williams late of London ſpinſter, otherwiſe called Hannah Wilkans, 

wife of Richard Williams, late of London labourer, to the jury of 

the grand inqueſt, duly impanelled, ſworn and charged at the faid 

general quarter ſeſſions of the peace, then and there held, to in- 
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uire for our ſaid ſovereign Lady the Queen, and the body of the 
70 city ; thereby charging, that ſhe the ſaid Hamah, on the firſt 
day of April, in the 12th year of the reign of our ſaid ſovereign 
Lady Anne, een of Great Britain, France, and Ireland, de- The felony 
fender of the faith, and ſo forth, about the hour of eleven in the — 14 
ſorenoon of the ſame day, with force and arms, and ſo forth, felo- ne 
niouſly broke and entered the dwelling houſe of one Richard Heu- 
ett, then and there ſituate (the ſaid Sarah Hewett, the wife of the 
ſaid Richard Hewett, then and there being in the ſaid dwelling 
houſe) and that ſhe the ſaid Hama then and there feloniouſly 
ſtole, took, and carried away, of and from the monies of the faid 
Richard Hewett, one piece of golden coin called a guinea, of the 
value of one and twenty ſhillings and fix pence, and fifteen ſhillin 
in money, then and there being found in the ſaid dwelling heals, 
againſt the peace of our ſaid ſovereign Lady the Queen, her crown 
and dignity, and then and there falſly and maliciouſly affirmed, that 
the ſaid bill of indictment was true; whereby the ſheriffs of 
Londen aforeſaid were commanded, that they ſhould not omit, 
and ſo forth, but they ſhould take the ſaid Hannah Williams to 
anſwer, and ſo forth; which ſaid indictment the faid juſtices of 
the peace, afterwards, (that is to ſay) at a gaol-delivery of 
Newgate, of our ſaid ſovereign Lady the Queen, held at Fuftice- 
Hall, in the Old Baily, in the pariſh of Sr. Sepulchres, in the - 
ward of Farringden without, for the ſaid city of London, on Wedneſ- 
day, (that is to ſay) the 15th day of the ſame month of April, in 
the 12th year aforeſaid, before Sir Richard Hoar, knight, mayor 
of the ſaid city of London, Sir Thomas Parker knight, appointed to 
hold pleas before the ſaid Queen herſelf, Robert Tracy, Eſq. one of 
her Majeſty's juſtices of the bench, Sir Thomas Abney, knight, and 
vir Samuel Garrard, bart. aldermen of the ſaid city, Sir Peter 
King, knight, recorder of the ſame city, and others their compani- 
ons, juſtices of our ſaid ſovereign Lady the Queen, appointed to 
deliver her ſaid Majeſty's gaol of Newgate from priſoners (then 
being there) with their own hands, delivered into the ſame court 
of record, to be determined in due “ form of law, and ſo forth. P *162 
And thereupon the ſaid Hama Williams under the cuſtody of Sir That at an- 
William Lewen, knight, and Sir Samuel Clarke, knight, Sheriffs of other ſefli- 
the ſaid city, came to that ſame gaol-delivery of her ſaid Majeſty's os ſhe was 
Rol of Newgate, held for the ſaid city of London, at Fuſtice-Hall mne . © 
aforeſaid, on the ſaid Wedneſday the ſaid 1 5th day of April, in the : 
year aforeſaid, before her ſaid Majeſty's juſtices laſt above named, 
and others their ſaid companions, was led to the bar in the ſaid 
court in her proper perſon, and was commitred to the cuſtody of 
the ſaid ſheriffs';z and immediately the ſaid Hannah Williams was 
allowed to acquit herſelf from the ſaid felony above charged upon and plea de 
her in the ſaid indictment; and for that purpoſe the ſaid Hannah that he 
Viliams pleaded, that ſhe was not guilty thereof; and thereof ſub- ">a 
| | mitted , 
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mitted herſelf upon her country, whether ſhe was guilty or inno- 
cent thereof; and therefore immediately a jury thereof eame be- 
fore her ſaid Majeſty's juſtices laſt named, and others their ſaid 
companions, into the ſame court; and the jurors of the ſaid j 
for that purpoſe impanelled by the ſaid ſheriffs, (that is to ſay) 
Andrew Jublett, Jeremiah Richardſon, Benjamin Jordan, Thomas 
Bodxwell, John Young, Samuel Hilliard, Johm Bradhurfl, Foſeph 
Bradburn, TJonathan Garrett, Joſeph Clifton, Jam Moſs, and il. 
liam Dell, being ſummoned came ; who being choſen, tried, and 
ſworn to declare the truth of and concerning the premiſſes, upon 
their oaths ſaid, that the ſaid Hannah Williams was not guilty of 
the felony ſpecified in the ſaid indictment charged upon the ſaid 
EC Hannah, as the ſaid Hannah Williams had as above alledged in her 
quitted by defence, nor on that occaſion had the ſaid Henna}: ever withdrawn 
the jury, herſelf ; therefore it was conſidered by the ſaid court, that the ſaid 
Hannah Williams ſhould from thence be diſcharged of the ſaid 
felony laid to her charge in the above mentioned indictment. By 
reaſon of which premiſſes, they the ſaid Richard and Hannah were 
obliged to expend and lay out divers great ſums of money, to 
obtain the ſaid Hanneh's enlargement from her ſaid impriſonment, 
and for the ſaid Hama) to acquit herſelf from the ſaid felony as 
above charged upon her; and the ſaid Hanna was thereby much 
damnified, and in danger of loſing her life. Whereupon the ſaid 
Richard Williams, and Hannah his wife declare, that they are in- 
jured and endamaged to the value of 200l. and therefore they 


bring this ſuit, and ſo forth. 


WHarTON againſt CarEIRON, 


A declara= Middleſex. David Careiron late of London merchant, 
2 upon and D. M. late of London merchant, were attached to anſwer Sir 
3 Michael Wharton knight, in a plea of treſpaſs upon the caſe ; and 
change a- Whereupon the ſaid Sir Michael, by A. B. his attorney complains, 
gainſt the that whereas one Alexander Crommeline (being a merchant, and a 
acceptor. perſon trading and -vſing commerce on the 18th day of July new 
Lilly 90. tile, being the ſeventh day of the ſame month July, Engli/h ſtile, 
in the year of our Lord 1 702, at Hamburgh, (that is to ſay) in London 

aforeſaid, in the pariſh of Sr. Mary le Bow, in the ward of Cleap,) 
according to the uſage and cuſtom of merchants, then and there 
made a certain bill of exchange (ſubſcribed with the hand writing 
P *16 of the * ſaid Alexander) directed to the ſaid David and David at 
193 Londen aforeſaid z and thereby required the ſaid David and David, 

at two uſances and a half of an uſance, to pay that his 1 ex · 

| | change, 
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change, or to the order of Lewis Mangin, the ſum of 1001. ſterling, 
value received, and place it to account, as by advice; which 


Aid bill of exchange afterwards, and before the end of the two 


uſances and a half, (z/at is to ſay) on the 18th day of Fuly, Engli/h 
ſtile, in the ſaid year of our Lord 1702, at Londen aforeſaid, in the 
ſaid pariſh and ward, was ſhewn to the ſaid David and David, 
for their acceptance thereof; and the ſaid David and David, 
then and there, according to the uſage and cuſtom of merchants, did 
accept the ſaid bill of exchange, and afterwards, (at is to ſay) the 
icth day of July, in the year laſt mentioned, at the pariſh and 
ward aforeſaid, the ſaid Lewis Mangin by his indorſement made 
upon that bill of exchange, according to the uſage and cuſtom of 
merchants, ordered the {aid ſum of tool. to be paid to one Philip 
Wilkinſon, Sen. of Hull, or order; and afterwards, (that is to ſay) on 
the ſame day and year laſt mentioned, at the ſaid pariſh and ward, 
the ſaid Philip, by another indorſement made upon the fame bill 
of exchange, ſubſcribed with his hand writing thereto, according 
to the uſage and cuſtom of merchants, ordered the ſaid ſum of 1001. 
to be paid to the order of the ſaid Sir Michael, for value received 
of Robert Cooke ; of which faid indorſement the ſaid David and 
David afterwards, (that is to ſay) the day and place laſt mentioned, 
had notice; whereby, and by the ſaid uſage and cuſtom of mer- 
chants, they the ſaid David and David became liable, and obliged 
to pay the ſaid ſum of 100]. to the ſaid Sir Michael, according to 
the tenor of the ſaid bill of exchange; and being ſo liable, and 
obliged ro pay the ſame, they the ſaid David and David, in con- 
ſderation of the premiſſes afterwards, (hat is to ſay) the ſame day 
and year laſt mentioned, at the ſaid pariſh and ward undertook, 
and then and there faithfully promiſed to the ſaid Sir Michael, that 
they the ſaid David and David, would well and truly pay the ſaid 
ſum of 1ool, to the ſaid Sir Michael, according to the tenor of 
the ſaid bill of exchange. And the ſaid Sir Michael in fact ſays, 


exchange berween merchants of Hamburgh and London aforeſaid, 
conſiſts of one month from the date of ſuch bill, and no more; 


'v ſay) at the pariſh and ward aforeſaid, Nevertheleſs the ſaid 
David and Daænd, having no regard to their promiſes and under- 
ating, made in form aforeſaid, but craftily and ſubtilly contriving, 
and fraudulently intending to deceive and defraud the ſaid Sir 
Michael in that behalf, have not, nor hath either of them paid the 
id ſum of 1001, or any part thereof, to the ſaid Sir Michael, at 
the end of two uſances and a halt, next aſter the making of the ſaid 
bill of exchange, or at any other time fince z but they, and each 
of them doth ſtill refuſe ſo to do, to the damage of the faid Sir 
Michael 1 zol. and therefore he brings this ſuit, and ſo forth. 


that according to the uſage of merchants, one uſance in a bill of. 


and that half a uſance conſiſts of fifreen days, and no more, (that is 
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77 W. 8. 


J. H. complains of N. B. being in the cuſtody of the marſhalſea, Aion on 


ed ſo forth, for that whereas the ſaid M. contriving, and ſubtilly the cafe 


intending 


a againſt one 


for playing 
with falſe 
dice, 


A declara- 
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intending to defraud and deceive the ſaid J. and in a fraudulent 
and deceitful manner to get great ſums of money from him the 
faid J. did (ſuch a day, year and place) intice, allure, and prevail 
upon him the ſaid J. to play at dice with the ſaid V. at a certain 
play at dice called five or nine, for divers ſums of money; by 
which inticement and allurement of the ſaid N. he the ſaid J. did 
play with the ſaid V. at dice, at the play aforeſaid called ſwe or 
nine, with dice truly marked and even, and did then and there 
deliver the ſame to him the ſaid V. But when the dice in courſe 
happened to come to the hands of him the ſaid M. to be thrown by 
him, he the ſaid N. then and there in a crafty and ſubtil manner, 
withdrew, and made no uſe of the ſaid true and even dice, fo 
delivered him by the ſaid J. but then and there in a crafty and 
ſubtil manner, made uſe of, and played with certain other falſe 
dice, whereby the ſaid numbers of five or nine, by any chance 
would never happen ; by reaſon of which he the ſaid F. then and 
there in ſuch deceitful manner, loſt to the ſaid NV. great ſums 
of money, in the whole amounting to forty one pounds fix ſhillings 
and eight pence, of lawful money of England, at that play, which 
he the faid V. then and there carried away, to the damage of 
him the ſaid J. fifty pounds; and thereupon he brings this ſui, 
and ſo forth. | . 


In the King's Bench. 
Hillary, 24 & 25 Car. 2. Roll 92. 


Landon P. W. complains of R. T. being in the cuſtody of the 


tion in de- Marſhal of the Mar/halſea of our ſovereign Lord the King, be- 


ceit for 
playing 
with falſe 
dice. 


Sets forth 
an intice- 
ment to 


play. 


fore the King himſelf; for that whereas the ſaid R. T. on the [al 
day of June, in the twenty fourth year of the reign of our ſovereig 
Lord Charles the ſecond, King of England, and fo forth, at Ian. 
don, in the pariſh of St. Peter Cornhall, in the ward of Cornhiil, 
contriving and deceitfully intending, eraſtily and ſubtilly ro deceive 
and defraud the ſaid P. and in order unjuſtly and unlawfully ' 
et and acquire divers ſums of money, with.falſe dice, and in ® 
falſe play, craftily, ſubtilly and deceirfully procured, deſired, an 
ſolicited the ſaid P. on the ſaid laſt day of June, in the ſaid 
twenty fourth year at London aforeſaid, in the ſaid pariſh and 
ward, to play with dice, at a certain play called hazard, with 
the ſaid R. by means of which ſolicitation, procurement, and deſire 
of the ſaid R. he the ſaid P. then and there was prevailed w_ 
| al. 


, 
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and did play with the ſaid R. for divers ſums of money; and that that by 

at that ſame play with the ſaid P. the ſaid R. then and there at the ſuch intice- 
ſaid play called hazard, with falſe dice craftily, fraudulently, de- — * : 
ceitfully and unlawfully acquired, obtain'd, gain'd to himſelf, and W 3 
carried away, of and from the ſaid P. ſeventy pieces of coined gold play and che 
called Guineas, each of which pieces being lawful money and coin defendant 
of this King, and of the value of twenty ſhillings, and alſo ſeventy vcd falſe 
pounds in other money, * of the proper monies of the ſaid PF 165 
P. And whereas alſo (that is to ſay) on the ſame laſt day of June, dice. 

in the ſaid 24th year at London aforeſaid, in the ſaid pariſh and 

ward, the ſaid R. was indebted to the ſaid P. in the ſum of one hun- 

dred and twenty pounds of lawful money of this Kingdom, for the prone 
like ſum before that time received by the ſaid R. to the uſe of the for N 
ſaid P. and being ſo indebted afterwards, (that is to ſay) on the ſame 

laſt day of June, in the ſaid twenty-fourth year at London aforeſaid, 

inthe ſaid pariſh and ward, the ſaid R. in conſideration thereof, then 

and there undertouk, and faithfully promiſed the ſaid P. well and 

truly to pay him the ſaid one hundred and twenty pounds, when- 

ever after he ſhould be thereto required. Nevertheleſs the ſaid R. 

having no regard to his ſaid promiſe and undertaking made in the 

manner as above ſet forth, but craftily and ſubtilly contriving and 

intending to defraud and deceive the ſaid P. in this particular, hath 

not paid him the ſaid one hundred and twenty pounds, or any part 

thereof, or in any wiſe made him ſatisfaction for the ſame ; (al- 

though the ſaid R. (afterwards (that is to ſay) on the ſame laſt day 

of June, and afterwards at London aforeſaid, in the ſaid pariſh and 

ward was by the ſaid P. thereto required) but hitherto altogether 

hath, and ſtill doth refuſe to pay the ſame, whereby the ſaid P. 

ſaith he is injured and endamaged to the value of one hundred and 

fſy pounds, and therefore he brings this ſuit, and ſo forth. 


— 


Bigks againſt Tai Er. a 


Mie the eighteenth of King Charles the ſecond, Roll z. 


York/hire. Be it remembered that heretofore, (that is to ſay) in Saund Rep. 
aller term laſt paſt, came before our ſovereign lord the King at 28 8 
Weſlminfler, Jom Birks, by Emanuel Scorah his attorney, and gas. 
brought his bill here into this court, againſt Burrowes Trippet, Gent ne cdrom 
" of the clerks of Sir Robert Henley, Kut. chief clerk to our ſaid ance of an 
dereign lord the King, aſſigned to inroll pleas in this court of our award. Me- 
lad ſovereign Jord the King, before the King himſelf (preſent here morandum. 
n court in his proper perſon) of a plea of treſpaſs upon the caſe; and: 1 00 
ltere are pledges for the proſecution, (that is to ſay) Jof Doe and * 


Richard 


— 2 — — — 
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-ſor feeding 


Actions on the Caſe. 


Richard Roe; which ſaid bill follows in theſe words, York flirg, 
John Birks complains of Burrowes Trippet, Gent. one of the clerks of 
Sir Robert Henley, Knt. chief clerk to our ſaid ſovereign lord the 
King aſſigned to enroll pleas in the faid court of him our ſaid fore. 
reign lord the King, before the King himſelf (preſent here in court 
in his proper perſon) for that whereas divers quarrels, diſcords and 

diſputes had ariſen, and were depending between him the ſaid 
and the ſaid Burrowes ; and in order to make an end and final de. 
termination whereof, and of all other cauſes of action then depend. 
ing between them, as well the ſaid Jon, as the ſaid Burrowes, on 
The ſubmiſ- che 1 4th day of April, in the year of our Lord 1666, at Doncaſter 
non. in the ſaid county, ſubmitted themſelves to ſtand to the arbitration, 
crder and final judgment of one Francis Barker, indifferently eleQ- 
ed an arbitrator between them, to arbitrate, order, and finally a- 
ward, of, upon, and concerning the premiſſes. And the ſaid Bur. 
P 166 Wes afterwards, (that is to ſay) on the “ ſame day and year at 
Doncaſter aforeſaid, in the ſaid county, in conſideration of the ſaid 
ſubmiſſion, and in conſideration that the ſaid 7%n did then and there 
_— "+: faithfully promiſe to the ſaid Burrowes to pay to the ſaid Burrowes 
ſtand to the forty pounds of lawful money of England, whenever after he ſhould 
award, or be thereunto required by him the ſaid Burrowwes, if he the ſaid John 


pay 4ol. ſhould not perform and fulfil all and ſingular thoſe things which the 


ſaid arbitrator ſhould ſo arbitrate, order and finally award, on his 
part to be performed and fulfilled, undertook, and then and there 
faithfully promiſed the ſaid Jo%n, that if he the ſaid Burrows: 
ſhould not perform and fu}fil all and fingular thoſe things which the 
ſaid arbitrator ſhould arbi:rate, order and award, on his part to be 
performed and fulfilled ; that then the ſaid Burrowes would well 
and truly pay and ſatisfy to the {aid Fon forty pounds of lau- 
ful money of England, whenever after he ſhould be thereunto re- 
quired and the aid Johin in fact declares, that the ſaid arbitrator did 
undertake the trouble of arbitrating, ordering and awarding between 
them the ſaid Fo/n and Burrowes, of and concerning the premiſſes 
and did by his arbitration made afterwards thereon, (Hat is to ſa) 
on the 21ſt day of the ſame month of April, in the ſaid year of our 
Lord 1666, at Doncaſter aforeſaid, in the ſaid county, arbitrate 
order and award beiween them, in manner and form following, 
That the (at is 70 ſay) firſt that the ſaid Burrowes, ſhould piy to the ſaid 
defendant Jo/n the ſum of ten ſhillings, for, and in conſideration of certail 
mould pay damages, which the ſaid Jahn had ſuſtained in an action of treſpal 
108. and aſſault 3 and alſo twenty ſhillings more for the ſaid Jo/in's ha- 
ving kept and depaſtured a certain horſe of the ſaid Burrowes ; and 
furthermore the ſaid arbitrator did arbitrire, order and award, 
That the that the ſaid Burrowes ſhould pay to the ſaid Jm, another ten 
defendant ſhillings for the ſaid John's having kept certain beaſts, and for kerp- 
ſhould pay ing and applying medicines to two young Bullocks of the ſaid Bur- 
_ 195. rowes, and moreover the ſum of four pounds towards his the fad 
or ſeeding © Jon 
_ Cat- 

tle. 


The awatd. 


of Cattle. 
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Jon Birks's lawful expences laid out about divers differences had 
between them; which ſaid ſums amounting in the whole to fix And 48 
pounds, the ſaid arbitrator did arbitrate, and award the ſaid B. to the plain- 
pay to the ſaid J. upon the 23d day of the ſame month of April, at tiff"s expen- 
the manſion-houſe of Henry Jenkinſon, in the pariſh of Hanſworth, ces. 
| in the ſaid county of Tork; and that upon receipt of the ſaid fix DES 
a pounds, eneral releaſes under the hands and ſeals of them, and That upon 
4 each of — ſhould be mutually given and delivered from the e 5 
beginning of the world until the ſaid 2 d day of April, in the ſaid f mutual 
K year of our Lord 1666, And alſo that the ſaid | Burroaves ſhould Releaſes 
4 deliver to the ſaid 70% a certain fine concerning and belonging to ſhould be 
the ſaid Jo/n Birks, and one Jom Marriot, late of the parith of siven. 
Hanſworth aforeſaid, in the ſaid county. And alſo the ſaid arbi- 8 
trator, in order to make peace, and to determine the ſaid diſputes gant ſhould 
and differences, and out of regard to the quiet of the, ſaid J. and deliver the 
B. did furthermore arbitrate, order and award, that the ſaid John plaintiff a 


from the date of the ſaid releaſes, ſhould ceaſe and deſiſt from all Fine. 


further proſecution at the ' ſeſſions of the peace againſt the — 
faid Burrowes, And the ſaid Jo%n in fact declares, that although (ould deſiſt 


the ſaid Jo/n did well and faithfully perform and fulſil all and ſin- from proſe- 
lar the premiſſes ſpecified in the above award, on the part of the cuting the 
fi John to be performed and fulfilled, according to the form and 3 
effect of the ſaid award ; yet the ſaid John in fa * avers, that the P * 6 : 
ſaid B. hath not paid the ſaid fix pounds to the ſaid J. Birks upon 10%. 
the ſaid 2 3d day of April, in the ſaid year of our Lord 1666, at. 
or in the ſaid manſion-houſe of him the ſaid Henry Ferkinſon, or any 
where elſe, nor delivered the ſaid fine to the ſaid Jan, according 
to the form and effect of the ſaid award, altho' the ſaid B. after- 
wards, (that is to ſay) on the 24th day of April, in the ſaid year of 
our Lord 1656. at Doncaſter aforeſaid, was thereto required. And | 
the ſaid John further awers, that after the making of the ſaid award, 
and before the exhibiting of the bill of the ſui John againſt the ſaid 
Burrowes, (that is to ſay) on the twenty-eighth day of March, in the 
ſaid year of our Lord 16'6, at Doncaſter aforeſaid in the fail 
county of York, he the aid john requeſted the ſaid Burrowes, to 
hay to him the ſaid John the ſaid ſum of forly pounds according to his 
Jaid promiſe and undertaking made as above, (the ſaid Burrowes 
mt having perform and fulfilled the matter ſpecified in the ſaid 
award on his part to ſiuue been perform'd,) but he the ſaid Burrowes 
then and there refuſed ſo to do Nevertheleſs the ſaid Burrorwes, 
having no regard to his ſaid promiſe and undertaking, made in the Ts ed. 
manner as above, but comriving, and fraudulently intending in 
tha behalf, craftily and ſubtilly io deceive and defraud him the ſaid 
7. Birks of the faid forty pounds, hath not yet paid the ſame to the 
lud John according to his ſaid promiſe and undertaking, nor hath 
itherro made the faid Forn any ſatisfaction for the ſame ; where- 
vpon the ſaid Jenn declares, that he is injured and endamaged to 


the 


* 
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the value of one hundred pounds ; and therefore he brings thi 


ſuit, and ſo forth, 


Imparlance. And now at this day, (that is to ſay) on Tueſday next after 


three weeks from St. Michael, this ſame term, (to which day the 
ſaid Burrowes hadleave to imparl to the ſaid bill and then to anſwer 
and ſoforth,) came as well the ſaid J. by his ſaid attorney, as the 
ſaid B. in his proper perſon, beſore our ſaid ſovereign Lord the 
King at Weſtminſter ; and the ſaid B. defends the force and injury, 
and damages, and whatever elſe he ought to defend, when and 
where this court will conſider thereof; and faith, that the ſaid J. 
Birks ought not to have or maintain his ſaid action thereon againſt 
Confeſſing him, becauſe he faith that 'ris very true, that he the ſaid B, and 
the award, the ſaid J. B did ſubmit themſelves to ftand to the award, order, 
and final judgment of the {aid Francis Barker an arbitrator, between 
them indifferently elected to arbitrate, order, and finally award of 
and concerning the premiſſes; and that he the ſaid B. there. 
upon undertook to perform and fulfil all and every thing, which the 
And the Taid arbitrato- ſhould adjudge and award on the part of him the 
mutual ſaid B. to be performed and fulfilled, as the ſaid Jon doth above 
promiſes, alledge ; but the ſaid B. further pleads in his defence, that after 
the making of the ſaid ſubmiſſion, and alſo after the ſaid promiſe 
and undertaking of him the ſaid B. and before that the ſaid arbitra- 
But that be tor made any award, or final judgment, between him the ſaid B. 
fore the ma and the ſaid J. B. (that is to ſay) on the 2oth day of April, in the 
king the a- ſaid year of our Lord 1666, at Doncaſter aforeſaid, in the ſaid 
EN County of York, the ſaid Jon was indebted to the ſaid B. in ſour 
es :ndebt. bounds of lawful money of England, as well for fees by him the ſaid 
ed to the F. to the ſaid B. as attorney of and for him the ſaid J. before, and 
defendant at that time due, owing and unpaid ; as for divers ſums of money 
_ f before that time expended and laid out by the ſaid B. for the ſaid 
P*168 J. at *® his inſtance and requeſt, which ſaid debt of four pounds, 
ſoms of due and owing to the ſaid B. by the ſaid J. ſo as aforeſaid, the ſaid 
money arbitrator afterwards, (that is to ſay) the ſame day and year laſt 
above-mentioned at Doncaſter aforeſaid, had notice. And the ſaid 
B. then and there made appear to the ſaid arbitrator, that the ſaid 
four pounds were juſtly owing to the ſaid B. and ought to have been 
paid by the ſaid J. and then and there he the ſaid B. requeſted the 
ſaid arbitrator to make an allowance for the ſame to the ſaid B. by 
the final award of the ſaid arbitrator, between him the ſaid J. and 
the ſaid F. And the ſaid B. ſurthermore pleads in his defence, 
that the ſaid arbitrator afterwards, (that is to ſay) on the ſaid 21f 
day of April, in the ſaid year of our Lord, at Doncaſter aforeſaid, 
made his ſaid award between him the faid B. and the ſaid J with- 
But that he Out taking into his conſideration, or making any allowance to the 
made the faid B. for his ſaid debr of four pounds, due, owing and unpaid to 
award with the ſaid B. by the ſaid J. as aforeſaid, notwithſtinding proof there. 


out having of had been there given and made to the ſaid arbitrator by the fail 
any conſide , | E. ſo 


Special plea 


reſaid, 
with- 
to the 
paid co 
f there- 
he fail 

E. ſo 
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g. ſo as aforeſaid. And this the ſaid B. is ready to verify : Where- 
fore he prays judgment, whether the ſaid J. ought to have or 


maintain his ſaid action upon the ſaid written award, made in the gebt. 


man ner and form aforeſaid, againſt him the faid B. and ſo forth. 
There was a Demurrer to this plea, and a joinder in Demurrer; 
and Saunders of counſel with the Defendant, did not infift upon the 
ſufficiency of his Plea as a Bar, but laid perdue, and took a material 
exception to the Declaration, which was for want of what I have 
here above inſerted in Ita lick to make it good ; for as this promiſe to 
pay the 40]. was collateral to the Award, and not a duty ariſin 
therefrom, and to be paid upon Requeſt, a Requeſt is therefore — 
ſary to be ſet forth ; but if it had been a Duty ariſing out of the 
Award, then the bringing the Action is a ſufficient Requeſt ; and to 
warrant this to be luw, are the ſeveral caſes following. 1 Keb. 927. 
2 Keb. 10, 126. 1 Lev. 48, 289. 2 Lev. 198. 3 Lev. 363, 


And Caſes to warrant that not to be a good plea, are the caſes 
following, 1 Roll's Abr. 257. 2 Mod. 30g. 3 Mod. 264. 
1 Salk. 72, 74. 2 Saund. 190, 293, 337. 1 Saund. 326. 


between the ſaid A B. and C. D. and the ſaid E. F. concerning 
ſeven quarters of barley, to be carried by the ſaid A. B. and C. D. 
in 2 waggon, drawn by a team of three horſes, and two mares, 
from the bottom of Litileton-Hill in Waltham, in the ſaid county of 
Suſſex, unto the top of the ſame hill, before the firſt day of May, 
commonly called May Day, then next following ; upon which ſaid 
diſcourſe then and there, (at is to ſay) the ſaid (ſuck a Day, Year 
and Place) in the County aforeſaid, in conſideration that the ſaid A. 
and C. for, and in conſideration of two ſhillings and fix pence of 
lawful money of England, in hand paid and deliver'd to them by the 
aid E. F. at that time, had then and there undertaken, and faith- 
ſully promiſed the ſaid E. F. that they the * ſaid 4. and C. would 


* 
carry the ſaid ſeven quarters of barley, in a waggon drawn by a P *169 


tam of three horſes and two mares, from the bottom of the ſaid 
Litleton- Hill in Maliham aforeſaid, unto the top of the ſame hill be- 
fore the firſt day of May, commonly called May Day then next fol- 
lowing ; or otherwiſe they the ſaid 4. and C. undertook, and faith- 
'ully promiſed the ſaid E. F. that they would pay to the ſaid E. F. 
tizht pounds of lawful money of Great- Britain, he the ſaid E. did 
ben and there undertake, and then and there faithfully promiſed 
the ſaid 4 and C. that if they the ſaid A. and C. ſhould carry the 

id feven quarters of barley in a waggon, drawn by a team of 
bree horſes and two mares, from the bottom of the ſaid Litrleton- Hill 
u V. aforeſaid, unto the top of the ſame hill before the firſt day of 


May 


Suſſex. A. B. and C. D. complain of E. F. being in the cuſtody of In caſe up- 
the marſhal of the Mar/halſea of our ſovereign Lord the King, be- on a pro- 
fore the King himſelf ; for that whereas ( ſuck a Day, Tear and miſe to pay 
Place) in the county aforeſaid, a certain diſcourſe was had and aroſe MP"? vP- 
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May, commonly called May Day then next following; that then he 
the ſaid E. F. over and above the ſaid two ſhillings and fix pence, in 
hand paid and deliver'd to them the ſaid A. and C. by the ſaid E. I. 
as aforeſaid, would well and truly pay to the ſaid A. and C. x; 
much more money, as together with the ſaid two ſhillings and fix 
pence, ſhould make the ſum of ten pounds of lawful money «f 
Great-Britain ; and the ſaid A. and C. in fact ſay, that they the ſaid 
A. and C. afterwards, and before the ſaid firſt day of May, (that is 
to ſay) (ſuch a Day and Year) did carry ſeven quarters of barley in 
a waggon, drawn by a team of three horfes and two mares, from 
the top of the ſaid Littleton Hill in Waltham aforeſaĩd; and that they 
the ſaid A. and C. afterwards, (that is to ſay) ſuch a Day, Year and 
Place) gave Notice thereof to the ſaid E. F. and then and there re- 
queſted the ſaid E. F. to pay to them the ſaid A. and C. nine pound 
ſeventeen ſhillings and fix pence, of lawful money of Great- Britain ; 
being ſo much money, as together with the ſaid two ſhillings and 
ſix pence, in hand paid and delivered to the ſaid A. and C. as afore- 
ſaid,” made and amounted to the ſaid ſum of ten pounds, according to 
the ſaid promiſe and urlertaking of him the ſaid E. F. Neverthe- 
leſs the ſaid E. F. not regarding his ſaid promiſe and undertaking, 
but contriving, and fraudulently intending in that behalf, crafiily 
and ſubtily to deceive and defraud the ſaid A. and C. hath rot 
paid the ſaid ſum of nine pounds ſeventeen ſhillings and fix pence 
to the ſaid A. and C. or either pf, them, although he the ſaid I. 
was by them the ſaid A. and B. afterwards, (that is to ſay) ſucha 
day year and place, and often afterwards requeſted thereto accord- 
ing to his {aid promiſe and undertaking, nor in any manner hither- 
ro made the ſaid A. and C. or either of them ſatisfaction for the ſame, 
whereby they the ſaid 4. and C. ſay they are injured and endama- 
-  ged to the value of twenty pounds; and therefore they bring 
Action up- this ſuit, and ſo forth. . | 
on the caſe Somerſet/hire. A. B. by G. T. his attorney complains againſt C. 
for an an. D. being in the cuſtody of the marſhal of the Mar/halſea, of our 
_— 2 Lord the King, before the King himſelf; for that where 
dane being ®3 the faid A, is, and for a long time hath been ſeized of and ina 
a ſhoema. meſſuage, and barber's ſhop, with the appurtenances in /. in the 
P *1 70. county aforeſaid, parcel of that meſſuage, and of and in a yard neit 
ker, in con adjoining to the ſaid meſſuage, and of and in a garden near adjo!n- 
veying his ing to the ſaid yard, with the appurtenances in . aforeſaid in hi 
ſmell by his demeſne as of fee. And alſo whereas the ſaid C. on and from the 
Oils and grit day of Odober, in the ſixth year of the reign of his preſent Ma- 
otherexcre” jeſty George the Second, King of Great- Britain, and fo forth, dit, 
ments, out - F F Me 
of his houſe and always afterwards, until the day of his the ſaid s exhibiting 
by a gutter his ſaid bill, hath occupied and poſſeſs'd a houſe and ſhoemakers 
by him ſhop and a working-houſe, with the appurtenances in V. aforeſaid, 
made to near adjoining to the ſaid-meſſuage, yard and garden of the faid 4 
and hop ot on the ſouth- ide thereof, And the ſaid C. on the ſaid firſt day of c. 
the plaintiff lila 
being a bar - 


ARtions on the Caſe. 


tober, in the ſaid year was, and ever ſince hath been. and now is a ber, where« 
Cordwainer, and during the ſaĩd whole time, vf-d ſeveral kinds D he loft 
of oils, in and about his ſaid art and myſtery of a Cordwainer, 8 
and the ſaid C. endea vouring, and maliciouſly intending to endam- * 


: age, and prejudice the ſaid 4. and wholly to deprive and hinder 
r bim of the uſe, profit and benefit of the meſſuage, barber's ſhop, - 
j yard and garden aforeſaid, on the firſt day of Gdaber, in the ſaid 
4 year at B. aforeſaid, newly made a certain fink in the working- 
4 houſe of the ſaid C. coming from the ſaid working houſe, into the 
” yard of the ſaid A. and continued the ſame from the ſaid firſt day 
= of Oober, to the day of exhibiting the bill of the ſaid A. to the in- 
& tent that the oils daily ufed, and to be uſed by bim the ſaid C. in 
1 his ſaid working houſe, and other filthineſs pour d and caſt forth 
44 out of the ſaid working houſe of the ſaid C. might run in'o the ſaid 
m yard of the ſaid A. and from thence be convey'd into his ſaid garden. 
© 10 And the ſaid C. on the ſaid firſt day of October, and from time to 
4 time, during the whole time aforeſaid, caft forth dung, excrements 
285 flchineſs, and noiſome oils, and other corrupt ions out of the work- 
1 ing-bouſe of the ſaid C. in great abundance and quantity; ſo that 
Fad by making of the ſaid gutter, and pouring therein the ſaid ſtinkin 
17 oils and other filthineſs, the ſame from time to time during the faid 
e time, ran out of the ſaid working-houſe of the ſaid C into the ſaid 
bh yard of the faid 4. and from the ſame yard of the faid A. into 
" | his ſaid garden; and the ſaid ſtinking oils and other filthineſs, 
p * during the time aforeſaid, ſo running and coming into the 
3 yard and and garden of the ſaid A. was very noiſome, and did 
nder. t hurt and prejudice to his ſaid garden. And by rea- 
— the ſaid gutter and fink made as above, and pouring therein 
q 3 the ſaid ſtinking oils and other filthineſs, he the ſaid A. hath not on 
bring ly loſt the whole profit and commodity of his ſaid yard and garden, 


during the whole time aforeſaid, but hath alſo thereby loſt the uſe 
inſt C. and profit of his ſaid trade of a Barber, during the whole time 
of our foreſaid ; for that his cuſtomers, by means of the ſaid fink and 
gutter, and the oils and filthineſs poured and caſt therein, refuſed 
to come to his ſaid ſhop, to the damage of the ſaid A. forty pounds, 
and therefore he brings this ſuit, and ſo forth. 

This Caſe was !adjudg'd in Gouldsborough for the Plaintiff, 


adjoin Norfolk, Francis Reeder, late of Pulham St. Mary, in the county A declara- 
id in bi aforeſaid, Carpenter, was attach'd to anſwer to Ely Phillips, in tion for not 
from the an action of treſpaſs upon the caſe, and ſo forth, and whereupon — - 
ſent Ma the ſaid Ely by Henry Clift his attorney complains, that whereas 22 
rth, did on the 28th day of October, in the 4th year of the reign of his making of 
Chibiting preſent Majeſty, at T, h, a certain diſcourſe aroſe and was Soap, in an 
yemaker' had between them the ſaid Ely and Francis, concernin the art and _ __ 
-foreſad, WY itery of making pot aſhes, which the ſaid Ely at that time did, g. He 
ad ut for a long time before had, and fill doth uſe and exerciſe, and nanner 
e fa) 5 , 0 a 0 
of Oe ofand concerning a new veſſel called a ſteeping far, (being a veſſel purſuant to 
7 Vor. I. P e uſeful agreement, 


— — — 


- — 
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 whefol and nectfry, in and about the faid bufineſs of making pot 
. (aſhes to de made by the ſaid Francis, for and to be uſed by him 
che faid Ely ; and upon that diſcourſe, the ſaid Francis then and 


there (tat is to ſay) on the fame 28th day of Oober, in the faid 
year aboveſaid, at Taſburgh aforeſaid, in confideration that the fai 
Ely, at the ſpecial inſtance and requeſt of the ſaid Francis, then and 
there undertook, and faithfully promiſed to pay him the ſaid 
Francis gos. of lawful money of England, for ſuch veſſel called a 
Keeping fat, upon delivery thereof, undertook, and then and there 
faithfully, promifed the faid Eh, that he the faid Francis would 
firmly, artificially, and in x workman-tike manner, make and finiſh 
ſuch veſſel, or fteeping fat, of good, well feaſoned, and the beſt 
plain oak, and all other things neceffary therero, fo that the ſaid 
veſſel ſhoold contain all liquors uſed in the art of making pot-ahes 
ro be put therein, without the running out, or teaking of ſuch li- 
quor, through any part of the faid veſſel, and would well and truly 
deliver to the faid Eh, the ſame veſſel fo made and finifhed, within 
one week, next aſter the making of the faid promife and under- 
taking by the faid Francis, as above ſet forth. Nevertheleſs the 
aid Francis having no regard to his ſaid promiſe and undertaking, 
but contriving, and fraudulently intending, craftily and fubtilly to 
deceive and defraud the ſaid Ey in this particular, hath not made, 
or delivered to the ſaid Ely, any ſuch veſſel, as he onght to have 
done, according to his faid promiſe and undertaking, alcho? he had 
been often thereto required; but inftead thereof, contrary to his ſaid 
promiſe and undertaking, hath omitted, and totally neglected to 
make and deliver fuch veſſel, as aforeſaid, And whereas the faid 
Francis on the 5th day of November, in the ſaid àch year, u 
'Taſburgh aforeſaid, had bargained with the faid Ely, for bim the 
ſaid Francis to make in a good and workman-like manner, with 
good Engliſh oak, a certain other veſſel called a fteeping fat, fit for 
the making pot-afhes, for the ſum of ninety ſhillings, to be paid 
for the ſame by the faid EI; and the ſaid Francis inſtead thereof, 
made the faid veſſel laſt above mentioned, in ſo negligent, improvi- 


dent, and unworkman-like manner, that the faid Ely could not 


make any pot-aſhes in the ſame, and was therefore totally retard 
ed and hindered from the uſe of his trade or myſtery in making 


pot-aſhes for & long time (Aut is to ſay) from the 1 2th day of 


| November, in the 4th year, until the iſt day of April next follow 
ing, to the damage of the ſaid Fly 5ol. and rhereupon he bring 
this ſuit, and ſo forth. 


P *172 *WHETHERALD agamſt CLARKSON. 


A declara- 


Michaelmas the 12th of King William the Third. Roll. 1870 
York, James Clarkſon late of Aferigg, in the ſaid county, um 


tion in cafe attached to anſwer to Margaret Whetherald, in an action of treſpaß 
for ſcandae upon the cafe, and thereupon ſhe the ſaid Margaret, by J. L. her 
lous words attorney complains, that whereas the the ſaid Margaret now — 
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, true, and faithful ſubje& of our ſovereign Lord the King f 
47 from the time of her nativity hitherto hath — a chaſte — 88 
honeſt virgin, never known by any man whatſoever ; and hath been whereby 
men, as well her neighbours, as others, fubjects of our ſaid ſove- Tut _ 
reign Lord the King, to be of a good name, character, honeſt N. I. wm 
behaviour and converſation, and hath all her life-time hitherto 12 Mod. 
lived, and continued untouched and unſuſpected, of the atrocious 597. Being 
crimes of perjury, fornication, or incontinency, or either of them, perſon of 
or any ſuch like enormous crimes, and by means thereof ſeveral fag, 404 
young men of good name and character, have at ſeveral times de- circumſtan- 
fired to take the ſaid Margaret to be their wife, and in particular ces. 3 
one A. B. of Colcheſter, in the county of Eſſex clothier, before the _ | 
ſpeaking and publiſhing the ſaid falſe and ſcandalous words hereaf- 
ter mentioned to and of the ſaid Margaret, (that is to ſay) on the 
firſt day of April, in the twelfth year of his preſent Majeſty's reign, 
at Aſtrigg aforeſaid, with great fervency, and proteſtations of love 
and fincerity, ſolicited the ſaid Margaret to conſent to be his wife: 
Nevertheleſs the ſaid James, of his meer wicked malice had, 
againſt the ſaid Margaret, _— and maliciouſly intending not 
only to injure and detract her, in her good name, character and 
reputation, and to bring her into infamy and difgrace, and as much 
2s in him lay, to deprive her of her marriage, but alſo to ſubject her 
to undergo the penalties and puniſhments, that are provided by the 
laws of this kingdom, for perſons guilty of perjury, on the 2d day 
of June, in the 12th year of the reign of his preſent Majeſty's at 
Afrrigg aforeſaid, in the preſence and hearing of ſeveral of his Ma- 
«ty fubjeft, loudly and publickly ſpoke to, repeated, pronounced, 
and publiſhed of the ſaid Margaret then and yet being a ſole un- 
married, pure, chaſte, and honeſt virgin)-theſe falſe, ſcandalous, 
opprobrious, and lying words following, you (meaning the ſaid Mar- 
geret) are a whore, and a forſtvorn jade, and 1 (meaning the ſaid 
James) will prove yo one; by means of ſpeaking, repeating, pro- 
elaiming and publiſhing of which falſe, ſcandalous and opprobrious 
words, the the faid Margaret fell into great infamy and ſcandal 
with ſeveral worthy perſons, ſubjects to our ſovereign Lord the 
King, with whom the ſaid Margaret was before that time in great 
favour and eſteem ; and alſo thereby many young men, who before, 
had ſolicited her in marriage, afterwards negleQed and refuſed 
ot do; and in particular the ſaid A. B. of great credit and re- 
putation, who before the ſaid time of ſpeaking the ſaid ſcandalous 
words, had with great ferveney and love, ſolicited the ſaid Mar- 
gert to be joined in matrimony with him, for the reaſon above, 
altogether refuſed and deſpiſed the company and converſation of the 
laid Margaret, and always afterwards hitherto bath, and ſtill doth 
refuſe to be married to the ſaid *Margaret ; whereby the ſaid Mar. P 173 


&aret . 
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garet hath not only loſt, and been deprived of her credit and repy- 
tation, but hath alſo loſt her preferment by marriage, and is thee 
by otherwiſe greatly injured in doing her lawful and honeſt affairs, 
to the damage of the ſaid Margaret 3ool. and therefore ſhe bring 
this ſuit, _ 15 th, 
Note ; In Lut. 1296, it was adjudged that the declaration there 
was ill, becauſe it was not ſaid with whom the plaintiff loſt her 
marriage; therefore you may perceive I have altered the pre- 
| eedent. 
For not te- Whereas the ſaid 4. on the 1oth day of Auguſt, in the fixth 
pairing of a year of the reign of his preſent Majeſty, was ſeized of and in one 
—_ 9.” meſſuage, called or known by the name of the Lamb, with the ap- 
ant to pro- purtenances in M. in the ſaid county, in his demeſne as of fee; 
miſe. and being ſo ſeized thereof, a certain diſcourſe was had and aroſe 
between the ſaid B. and A. of and concerning a demiſe of the ſame, 
to be made to the ſaid B. by the ſaid A. upon which ſaid diſcourſe 
the ſaid A. the ſame day and year at M. aforeſaid, in conſideration, 
that he the ſaid B. at the ſpecial inſtance and requeſt of the ſaid 4, 
would accept of a leaſe from the ſaid A. of the ſaid meſſuage, for 
the term of fourteen years, under the yearly rent of tw 
of lawful money of Great Britain, to be paid yearly during the 
ſaid term to the ſaid A. by the ſaid B. at the feafts of the annunc- 
ation of the Bleſſed Virgin Mary, and St. Michael the Archangel, by 
equal portions, he the ſaid A. undertook, and then and there faith- 
fully promiſed the ſaid B. that he the ſaid 4. would well and ſuff- 
ciently repair the ſaid meſſuage, with the appurtenances then being 
in decay and out of repair, within eight months then next follow- 
ing, at his own proper coſts and charges; and although the ſaid 4. 
afterwards, (that is to ſay) on the 2oth day of Auguſt, in the faid 
year, at M. aforeſaid, demiſed the ſaid meſſuage, with the appur- 
tenances to the ſaid B. for the term of fourteen years, under the 
gl rent of twenty pounds of lawful money of Great Britain, to 
paid by the ſaid B. to the ſaid A. yearly during the ſaid term, 
at the ſaid feaſts, by equal portions; of which ſaid demiſe the {aid 
B. accepted and held, and occupied the faid meſſuage, with in 
appurtenances, for a year and half then next following, by virtue 
of the ſaid demiſe ; and although the ſaid B. at the ſaid ſeveni 
feaſts, paid the ſaid A. the ſaid ſum of zol. for rent for the time 
aforeſaid, purſuant to his ſaid agreement: Nevertheleſs the ſad 
A. having no regard to his ſaid promiſe and undertaking, but cot- 
triving, and fraudulently intending, craftily and ſubtilly to deceive 
and defraud him the ſaid B. in this particular, within eight months 
then next following, did not repair the ſaid meſſuage, which at the 
time of the ſaid promiſe and undertaking was decayed, and out 
repair, (that is toſay) in the roof of the ſaid meſſuage, for wall 
af tiling, whereby the timber, by the tempeſts of rain deſcending 


upon it, became putrid, and corrupt, c. alſo in the window! - 
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the ſaid meſſuage, for want of glaſs, with the appurtenances, ac- 
cording to his ſaid promiſe and undertaking, but hitherto hath, 
14 il doth refuſe to repair the ſame, to the damage of the ſaid 
Z. fifty pounds; and thereupon he brings his ſuit, and ſo forth. 


*Benson againſt Muscrove. 


"- 


Trinity the Second of King James the Second. Roll 1652, 
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of Cumberland. Richard Muſgrove, late of Hayton Caftle in the Lut. 57,73. 
4 ſaid county, baronet, the late ſheriff of the ſaid county of Cum- N. L. 28. 
10 berland, was attached to anſwer to Fo/n Benſon, gent. in an action 
1, of treſpaſs upon the caſe; and whereupon the ſaid Jin. by 
fle Francis Catterſon his attorney complains, that whereas the ſaid Jain, 
on, in the term of St. Hillary, in the firſt year of the reign of our ſo- 
4 vereign Lord the King, duly proſecuted out of his Majeſty's court 
for of common pleas at Weſtminfler, in the county of Middleſex, his 
nds, Majeſty s writ of capias, or for taking the body of a defendant, to 

7 anſwer to the plaintiff's ſuing out the ſame, againſt Ra/ph Hayes of 
* Lgerman, in the {aid county of Cumberland, Teoman, directed to tbe 
by ſaid ſheriff of the ſaid county of Cumberland, by which ſaid writ, 
=. our ſaid ſovereign Lord the King commanded the then ſheriff of 
ſulf⸗ the ſaid county of Cumberland, that he ſhould take the ſaid Ralph, 
Jing if he could be found in his bailiwick, and ſafely keep him, ſo that 
ow be might have his body before his Majeſty's juſtices at Weftminfeer, 

d 4. on the morrow of the aſſenſion of our Lord, to anſwer to the ſaid 

e aid Jon Benſon in an action, wherefore he had broke the cloſe of the 
ppur- ſaid J at Penrith with force and arms, and brought other 
er the injuries on him, to the great damage of the ſaid Jon, and againſt 
in, to the peace of our ſovereign Lord the King ; and alſo to anſwer to 
dern the ſaid Jon, according to the cuſtom of the ſaid court of com- 
ie {aid mon pleas, in an action for a debt upon a demand of 331. which 
th it laid writ of our ſaid ſovereign Lord the King, ſued out in the 
virtue manner as above, afrerwards, (that is to ſay) on the 1 3th day of 


April, in the ſaid firſt year at Cockermouth, he the ſaid Jom deli- 
be time Yered to the ſaid Richard (he then being the ſheriff of the county 
he ſaid of Cumberland) to be executed in due form of law, by virtue of 
ut cot» which ſaid writ, afterwards, and before the return of the ſame, 
deceite (that is to ſay) on the 16th day of April, in the ſaid firſt year, he 
months WY de ſaid Richard took and arreſted the ſaid Ralph, being found in 
þ at the bis bailiwick, (that is to ſay) at Cockermouth aforeſaid, and then and 
4 out ul there had the ſaid Ralph in his cuſtody by virtue of the ſaid writ. 
or vun Nevertheleſs the ſaid Richard having no regard to the duty of his 
ſcendiog dee of ſheriff, but contriving, and fraudulently intending, un- 
adows juſtly 
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juſtly to grieve the ſaid Jo/n in this particular, or at leaft to give 
him great delay in his ſuit, afterwards, and before the return of 
the ſaid writ, (that is 10 * 2 on the 2oth day of April, in the ſaid 


firſt year, permitted the ſaid Ralph, being detained for the reaſom 
above, to eſcape out of the cuſtody of the ſaid Richard then ſheriff 
of the ſaid county of Cumberland without the leave, and againſt the 
will of the ſaid John, and to go at large, where-ever he 

(that is to ſay) at Cockermouth aforeſaid ; he the faid Fohn, not 
having had any ſatisfaction for his ſaid debt of 331. whereby the 
ſaid John is manifeſtly delayed and deprived of his proper remedy, 
for recovering and obtaining his ſaid debt, and is vety likely to 
loſe the ſame, to the damage of the ſaid John 4ol. and therefore 
he brings this ſuit, | 


3 *STANTON againſt JamEs. 


mw 3 London. Cane James, late of the pariſh of St. Giles in the 
vaſe tor an fields, in the county of Middleſex, baronet, late ſheriff of the 
eſcape of county of Eſſex, was attached ro anſwer to Stephen Stanton, gent. 
one t.ken who ſues in this caſe, as well for our ſovereign Lord the King, 
upon a ©4- as for himſelf in an action of treſpaſs on the caſe and fo forth ; aud 
2 3 whereupon the ſaid Stehen who ſues in this caſe, as well for our 
judgment. ſovereign Lord the King as for himſelf, by John Wade his attor- 
Lut. 108, ney, complains, that whereas the ſaid Stephen, in the term of St. 
N. L. 39. Michael, in the 5th year of the reign of his preſent Majeſty, im- 
pleaded one Thomas Nightingale, baronet, in his Majeſty's court of 
common pleas, before his Majeſty's juſtices of the ſame court, at 
Weftminfler, in the county of Middleſex, in an action, that he 
ſhould render to the ſaid Stephen two hundred pounds, which he 
then owed to, and unjuſtly detained from him as he aſſerted; and 
the ſaid Thomas, in as much as he did not come into the fail 
court, before his ſaid Majeſty's juſtices, to anſwer to the ſaid 
Stephen, according to the law and cuſtoms of this Kingdom of 
Great Britain, had been put in exigent to be outlawed ; and a- 
terwards (that is to ſay) on Monday next after the feaſt of St. Mat 
the Evangeliſt, in the ſixth year of the reign of his preſent Majeſty, 
was outlawed in London, as by the record and proceedings thereof 
now remaining in his Majeſty's court of common pleas at Weftmir- 
fler, more plainly may appear. And whereas alſo afterwards, 
(Hat is to ſay) on the 12th day of February, in the ſaid ſixth yes' 
of the reign of his preſent Majeſty, for a more ſpeedy recovery © 
the ſaid debt, the ſaid Stephen who ſues in this caſe, as well for 


gur 
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our Lord the King, as for himſelf, ſued and proſecuted 
out of his faid Majefty's court of common pleas, his Majeſty's wric 
of Capias utlagatum, or for taking the body of perſons outlawed, 
againft the ſaid Thomas, directed to the then ſheriff of the county 

Eher, whereby our faid fovereign Lord the King commanded 
the ſaid ſheriff of Eſſex, that he ſhould not omit, by reaſon of any 
liberty in his county, but that he ſhould enter therein, and take 
the faid Thomas outlawed in London, on the Monday after the feaſt of 
St. Mark the Ewangelift, in the fifth year of the reign of his preſent 
Majeſty, at the fuir of the ſaid Step/en in an action of debt, if he 
could have been found in his bailiwick ; and that he ſhould fafely 
keep him, ſo that he might have his body here within fifteen days 
from the day of the feaſt of Eaſter then next following, to do and re- 
ceive that which the court of our ſaid ſovereign Lord the King ſhould 
conſider of in that particular; and that he ſhould have there the, 
writ ; which ſaid writ, he the ſaid Stephen who ſues in this caſs, 
as well for our ſovereign Lord the King as for himſelf, afterwardh 
and before the return of the ſame, (hat is to ſay) on the 1 2ty 
day of April, in the ſaid fifth year at Chelmsford, in the ſaid count- 


of Eſſex, delivered to the ſaid Cane James, (he then being the ſhe- 


riff of the ſaid county) to be executed in due form of law ; and the 
ſaid Cane James, afterwards, (t/at is to ſay) on the ſame 12th day 
of April, in the faid fifth year, he the ſaid Cane *then being the 
ſheriff of the ſaid county of Eſſex, took the faid Thomas Nightingale 
at Chelmsford in the ſaid county, by virtue of the ſaid writ direQ- 
ed to the ſaid Cane James then ſheriff of the faid county aforeſaid, 
and then and there had the ſaid Thomas in his cuſtody. Neverthe- 
lefs the ſaid Cane James being ſheriff of the ſaid county of 
ex, paying no manner of regard to the duty of his faid office of 
iff, but contriving, not only to deceive and defraud our faid 
lovereign Lord the King, of what belonged to him, by reaſon of 
the ſaid outlawry, but alſo to delay the ſaid Stephen, who ſues in 
this caſe, as well for our ſovereign Lord the King as for himſelf, 
in proſecuting the ſaid ſuit, afterwards, (that is to ſay) on the 20th 
day of April in the faid fifth year, without any precept from our 
ſovereign Lord the King, and without the leave, and againſt the 
will of the ſaid Stephen, permitted the ſaid Thomas being outlawed 
and detained in his cuſtody in the manner as above, to eſcape out 
of the county of him the ſaid Cane, then ſheriff of the ſaid county 
of Eſſex, and go at large where-ever he pleaſed, (our ſaid fovereign 
Lord the King not having had any ſatisſaction for what belonged 
to him ; and the ſaid Stephen not having had any ſatisfaction for his 
faid debt, or any wiſe precluded 2 by any judgment of the 
ſaid court) in contempt of our ſaid ſovereign Lord the King, and 
0 the deriſion of the ſaid court, and to the great damage and injury 
of the ſaid Stephen, in manifcitly delaying and hindering him in 
proſecuting the ſaid ſuit ; and the faid Thomas is now not to be 
found, bur Jurks and wanders up and down in places unknown MN 
the 


176. 


Lib. plac. 8. 


1 Lut. 128. 
N. Lut, 47+ 


1 


the ſaid Stephen, and cannot be taken or arreſted, to the damage 
of the ſaid Stephen three hundred pounds; and therefore he bring; 
this ſuit, and ſo forth. 


which is Cook Paſche the third of King James the ſecond, Roll 361, 
5 and there the plaintiff ſers forth the nature of his debt upon which 
Hob. he outlawed the defendant, that it was upon a bond, which being 
Brownl. ſaid bv Lut, to be needleſs, and ſeveral caſes were there cited by 
Red. 218. him, which proved it ſo to be; therefore I have here omitted it; 
Form. ben, and in that precedent, the plaintiff in reciting the outlawry, had 
plac. 19. not ſaid as appears by the record, &c. and a multitude of precedents 
Herne, 3, being in that manner, I have, as you may perceive, made this pre- 
& 4. cedent ſo. 
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Note ; this precedent was taken from Lut. 109. the title of 


Wurraow againſt Epwin and others. 


%. 


a wo, oo Eats bed was. , ee Es Ea . * 


Trinity the Third of King Millan and Queen Mary. 


Middleſex. Sir Humphry Edwin, late of London, knight and Sir 
Jon Fleet, late of London knight, late ſheriff of the county of 
Middleſex, was attached to anſwer to John Whitrow, merchant, 
in an action of treſpaſs upon the caſe ; and thereupon J. V. by N. R. 
his attorney complains, that whereas one Edward Thynn a mer- 
chant, and Janes Thynn a merchant, in the life-time of the ſaid 
Edward, that is to ſay) on the firſt day of May in the year of our 
Lord 1089, ſtored an account together with the ſaid John M. of 
divers ſums of moriey before that time due and unpaid by the 
#ſaid E. and J. to the ſaid Jo/n; and upon the ſtating of the ſaid 
account, the ſaid E. and J. were found to be in arrear to the faid 
Fohn, in 2602]. 18s. 6d. of Span ii money, amounting at that time 
to 5811. 18. 6d. of lawful money of England, { which muſt now be 
ſaia of lawful Money of Great Britain) and being ſo found in arrear 
he the ſaid E. afierwards, {that is to ſay) on the day and year 
aforeſaid, died at the pariſh of St. Andrew Holbourn, in the county 
aforeſaid ; and the ſaid James ſurvived him, (the ſaid 5811. 1+, 69. 
not having been paid to the ſaia J. W.) and the ſaid J. V. in order 
to recover the ſaid 5811. 1s. 6d. afterwards, (that is to ſay.) in the 
firſt year of the reign of our ſovereign Lord and Lady the King 
and Queen, proſecuted their majeſty's ſaid writ of Capias, out of 
their majeſty's court of common pleas, againſt the ſaid James Thym, 
directed to the then ſheriff of the city of Exeter, by which ſaid 
writ, the ſaid ſovereign Lord and Lady the King and Queen, mo J 
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ed the ſaid ſheriff of the city of Exeter, that he ſhould take 
_ James Thynn, by the name of James Thynn, late of Hack- —_—_— 
ney, in the county of Middleſex, Merchant, if he could be found Capiss. 
in his bailiwick, and that be ſhould ſafely keep him, ſo that the | 
faid ſheriff might have his body before their majeſties juſtices at 
Weſtminſter, in three weeks from the day of the Holy Trinity then 
next following, to anſwer to the ſaid F. V. in an action, wherefore 
with force and arms he had broke the cloſe of the ſaid F. W. at 
the ſaid city of Exeter, and had done him other wrongs to the 


fee damage of the ſaid 7 V. and againſt the peace of our ſaid 
$ 0 


* 


yereign Lord and Lady the King and Queen; and alſo that 
the ſaid James ſhould anſwer to the ſaid 7 V. according to the 
cuſtom of their Majeſties court of common pleas, in a certain action 
of treſpaſs upon the caſe, upon a promiſe unperformed, to the da- 
mage of the ſaid F. W. 5ool. and hat he ſhould have there that 
fame writ ; at which day the then ſheriff of Exeter, (that is to ſay) 
Edward Seaward, Eſq; made a return thereon to their ſaid Ma- ns 
jeſties Juſtices, that the ſaid James was not to be found in his Bai- 
liwick ; whereupon it was ſufficiently teſtified in the ſaid court of 
our faid ſovereign Lord and Lady the King and Queen, that the 
ſaid James was lurking and wandering up and down in the county 
of Middleſex ; and therefore the ſaid 7. V. on the 19th day of June 
in the ſaid firſt year, Sonnet out of their ſaid Majeſties Court 


Sir of common pleas their faid Majeſties writ of Capias, againſt the ſaid 

of James Thynn, directed to the then ſheriff of the county of Middleſex; 

ant, by which ſaid writ, our ſaid ſovereign Lord and Lady the Kin 

R. and Queen commanded the ſaid ſheriff of the ſaid county of Mid. —— of a 
ner. deſex, that he ſhould take the ſaid J. T. by the name of J. T. late — — 1 
ſaid of Hackney, in the county of Middleſex, merchant, if he could be of Middle- 
our found in his bailiwick, and ſafely keep him, ſo that the ſaid ſheriff ſex. 

„ of might have his body before their Majeſties juſtices ar Weſftminfler, in 

| the three weeks, from the day of the Holy Trinity, then next following, 

(aid to anſwer to the ſaid J. V. in an action, wherefore with force and 

ſaid arms he had broken the cloſe of the ſaid F. W. at Exeter, and done 

rime bim other wrongs, to the damage of the ſaid J. V. and againſt the 
vu be peace of our ſaid ſovereign Lord and Lady the King and Queen; 
_ nnd alſo, that the ſaid James ſhould anſwer to the ſaid J. V. ac- 

year 


cording to the cuſtom of their majeſties court of ® common pleas, in P 78 
an action of treſpaſs upon the caſe, on a promiſe unperform'd, to 
e. 6d, the damage of the ſaid F. V. 5ool. and whereupon the ſaid ſheriff 
d the ſaid city of Exeter, had made a return to their ſaid Majeſties 
in the jultices, in three weeks from the day of the Holy Trinity then laſt 
pit, that the ſaid James was not to be found in his bailiwick ; 
vhereas it was ſufficiently teſtified in the ſaid court of our ſaid ſove- 
7 Lord and Lady, the King and Queen, that the ſaid James was 
urking and wandering up and down in the ſaid county of Middle- 
er; which ſaid writ, directed to the ſaid ſheriff of the ſaid county 
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of Middleſex, afterwards, (that is to ſay) on the 2oth day of Auguſ 

in the ſaid firſt year, was delivered to the faid Humphrey, and to 

Fohn Fleet, then being the ſheriff of the faid county of Middlſes, 

at the ſaid pariſh of St. Andrew Holbourn, to be executed in due 

form of law, by virtue of which ſaid writ, the faid Humphrey and 

Fohn Fleet, then being the ſheriff of the ſaid county of Middleſex, 

afterwards, and before the return of the faid writ, ( that is to ſay) 

on the 23d day of Auguſt, in the ſaid firſt year, took the ſaid Janes 

at the faid pariſh of St. Andrew Holbourn, and arreſted him, and 

had and derain'd him in their cuſtody, for the reaſon above-menti- 

oned, for the ſpace of two days and upwards : Nevertheleſs the 

faid Humphrey and John Fleet, (then being the Sheriff of the ſaid 

County of Middleſex,) paying no regard to the duty of their faid 

office of ſheriff, and to the oath they had taken for the due executi- 

on of the ſame bur contriving; and fraudulently intending to deceive 

and defraud the ſaid 7. V. of the faid ſums of money, and of the 

benefit and advantage of his ſaid ſuit, afrerwards, (that is to ſay) 

on the 27th day of Auguſt, in the ſaid firſt year, permitted the faid 

James ( fo being in their Cuſtody, in the manner and for the reaſms 

Sets forth. above) to go whither he would, and eſcape out of their cuſtody, 

the eſcape. without any precepr of our ſaid ſovereign Lord and Lady the King 

and Queen, and without the conſent, and againſt the will of the 

faid J. W. (that is to ſay) at the ſaid pariſh of St, Andrew Holbourn 

(the ſaid ſum of 5811. 1s. 6d. remaining unpaid to the ſaid J. V.) 

and that the ſaid James hath ever fince abſconded, and withdrawn 

himſelf to places altogether unknown to the ſaid J. V. fo that the 

ſaid James could not be retaken by any of their majeſties proceſs 

and therefore the ſaid J. . hath not only loſt, and been deprived 

of the ſaid 5811. 18. 6d. but alfo of all the benefit and advantage of 

his ſaid ſuir, to the damage of the ſaid F. V. 5ool. and therefore 

he brings this ſuit and ſo forth. 

Proper by Effex Alexander Davis, adminiſtrator of all and fingular the good: 

= admint- and chattles, rights and credits of Edmund Spicer lately deceaſed, 

3 complains of Edward Turner, being in the cuſtody of the marſhal of 
dent is ta. the Mar/halſea of our ſovereign Lord the King, before the Kin 

ken from 2 himſelf, for this cauſe, that is to ſay) that whereas the ſaid Ed. 
Saund, 135 mund in his life-time, (that is to ſay) on the firſt day of Tub, in the 
only alter'd 6th year of the reign of our ſovereign Lord, George the ſecond King 
mutatis LION J 0 . . 
mutandis, of Great-Britain, and ſo forth, at the pariſh of Barking, in the fa 

to bring it county of Eſſex, was polleſs'd of one bed, one bedſtead, {/o reciting 

down to the Goods) of the value of ol. as of his own proper goods and chat- 

his preſent tles, and being ſo poſſeſs'd thereof, afterwards, (that is to ſay) on 

P : 179 the ſaid firſt day Fuly, in the ſaid “ fixth year, the ſaid Edmund died 

majelty's at Parking aſorelaid, in the ſaid County; after whoſe death the 

reign. faid goods and chattels came to the hands and poſſeſſion of the faid 

Edward, by his finding the ſame ; and afterwards, (that is to ſo) 


on the 21ſt day of Fuly, in the ſaid ſixth year, adminiſtration of 0 
an 
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and ſingular the goods and chattels, rights and credits, which had 
been the property of the ſaid Edmund Spicer at the time of his death, 
was in due manner granted to the faid Alexander, as to the princi- 
pal creditor of the ſaid Edmund, by T. E. doctor of laws, the offi- 
cal ſurrogate, lawfully conftiruted to the worſhipful Millan 
Wells, doctor of divinity, archdeacon of the archdeaconryof Col- 
chefler ; and the faid Edward ahhbo' he very well knew the ſaid 

q and chattels were the property of the ſaid Edmund, in his life 
time, and at the time of his dearh, and of right to belong to the 
ſaid Alexander, after the deceaſe of the ſaid Edmund, by reaſon of 
the ſaid admmiſtration z nevertheleſs comriving, and fraudulently 
intending, craftily and ſubtilly to defraud the ſaid Mexander, in 
this particular, of theſaid goods and chattels, altho' the faid Ed- 
ward was by the ſaid Mexander, afterwards, (that is to ſay) on the 
frit day of September, in the ſaid fixth year at Barking aſoreſaid, in 
the faid county, required to deliver the ſame ; yet the ſaid Edward 
bath not delivered the faid goods and chattels to the ſaid Alexander; 
but he the ſaid Edzward, afterwards, (that is to ſay) on the ſaid firſt 
day of September, in the ſaid fixth year, converted the ſame to his 
own uſe and behoof at Barking aforeſaid, in the ſaid county of E, 
ſex, to the 'amage of the ſaid Alexander 501. and therefore he 
brings this ſuit, and ſo fort; and brings here into court the letters of 
adminiſtration, which teſtify the commiſſion of the ſaid adminiſtra- 
tion in the manner as above ; the date whereof is the ſame day and 
year for that purpoſe above ſpecified, 

Nate; In a declaration in Trover, you muſt always ſet forth the , x@, 352. 

value of the goods, and if the action is brought for things that are contra 


animate, that it is proper to ſay of the price of ſo much money, from 2 
Roll's Rep. 


Cunninssy againſt Ropp. 


Michaelmas the third of King James the ſecond, Roll. 833. 


Hereford, Hugh Rodd, late of the city of Hereford, Mercer, was 1 Lu 229. 
anch'd to anſwer to Thomas Cunninsby, Eſq; in an action of Treſ tion upon a 
paſs upon the caſe, and fo forth: And whereupon the ſaid Thomas by ſpecial a- 
lien. Baldwin his attorney complains, that whereas on the firſt day greement 
i December, in the zoth year of the reign of his late majeſty Char- relating to 
le the ſecond, late King of England, . forth, (which now muſt Tithes, 

be called Great Britain) at Marden in the ſaid county, a certain diſ- 

courſe happen'd and aroſe between the ſaid Thomas Cunninsby, and 

'he ſaid Hugh Rodd of and concerning the tithes yearly growing and 

renewing of and from a certain meadow called Gundy Meadow, at 

larden aforeſaid ; and upon ſuch diſcourſe, the ſaid Thomas then 


and 
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and there affirmed, that he was ſeized of the ſaid tithes, and wa 


P 180. the proprietor thereof, which the ſaid Hugh then ® and there de. 


and from the ſaid Meadow; then the ſaid Hug 


| tithes to his own uſe ; and thereupon the ſaid H. afterwards, (that | 


Mutual . ; ; 
ken, and then and there faithfully promiſed the ſaid Hugh, that he 
—.— * the ſaid Thomas would well Kar 4s perform and fulfil the ſaid 
ance, agreement in every particular on his part to be performed, he the 
ſaid Hug/ undertook, and then and there faithfully promiſed the 
faid Thomas, that he the ſaid Hugh would well and truly perform 
and fulfil the ſaid agreement in every particular on his part to be 
perform'd. And the ſaid Thomas in fact declares, that he the faid 
Thomas afterwards, (that is to ſay) in Michaelmas term in the 36th 
e year of the reign of his ſaid late majeſty Charles the ſecond King of 
ei ORE England, (which muſt now be call'd Great-Britain) impleaded the 


nied ; and thereupon it was then and there between the ſaid 
Thomas, and the ſaid Hugh, in the manner following, (that is t 
ſay) that the ſaid Hug/ ſhould continue to gather and receive to his 
own uſe the tithes growing and renewing of and from the ſaid mea- 
dow ; and that :Fthe ſaid Thomas ſhould recover againſt the ſaid 
Hugh his damages in any action, to be proſecuted by the ſaid The 
mas againſt the ſaid Hugh for any tithes, 32 and rene wing 
ſhould well and 
truly pay to the ſaid Thomas the yearly ſum of 208. of lawful mo- 
ney of England (which muſt now be ſaid of Great-Britain) for 
year, in which the ſaid Hugh ſhould gather and receive the ſaid 


is to ſay) on the firſt day of December, in the ſaid 3oth year, at Mar- 
den aforeſaid, in conſideration, that the ſaid Thomas had undertz- 


ſaid Hugh in his majeſty's court of common pleas at Weftminſler, in 
the county of Middleſex, by an original writ of the ſaid late King, 
in an action of treſpaſs, for the taking and carrying away the ſaid 
tithes, growing and renewing in and from the ſaid meadow, 1n the 
ſaid 36th year of the reign of the ſaid late King, and that thereupon 
ſuch proceeding was had in the ſaid court, that afterwards (that is 
to ſay) in Eafter term, in the ſecond year of the reign of his preſent 
majeſty James the ſecond King of England, and ſo forth, the faid 
Thomas by the conſideration of the ſame court, recovered againſt 
the ſaid Hug} 2d. for his damages, for taking and carrying away 
the ſaid tithes growing and renewing as aforefaid, of and from the 
ſaid meadow ; and that the ſaid Hugh, for the ſpace of fix year 


next enſuing the making the ſaid agreement, . pps and received 
{i 


the ſaid tithes to his own uſe. And whereas alſo, afterwards (th! 


is to ſay) on the firſt day of December, in the ſaid zoth year of the 
reign of his ſaid late Majeſty, in conſideration that the ſaid Tuna, 
at the ſpecial inſtance and requeſt of the ſaid Hugh, would permit 
him to gather and receive the tithes, growing and renewing of and 
from the ſaid meadow to his own uſe, the ſaid Hug/: then and there 
undertook, and faithfully promiſed the ſaid Thomas, that he the (aid 
Hugh would well and truly pay to the ſaid Thomas other = 2 


, re £7. 
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like lawful money for every year, in which the ſaid Hugh ſhould 
{o gather the ſaid tithes to his uſe ; and the ſaid Thomas in fact 
declares, that the faid T homas giving credit to the promiſe and 
undertaking of the ſaid Hug /i laſt above mentioned, permitted the 
faid Hugh to gather, and. receive to his own uſe the ſaid laſt men- 
tioned tithes, from the ſaid firſt day of December, in the ſaid 3oth 
year, for the ſpace of fix years next enſuing. And whereas *alloP *; 
the ſaid Hugh, afterwards, (that is to ſay) on the firſt day of Auguſt, 
in the 2d year of the reign of his preſent Majeſty, at Marden — 
{aid, in conſideration that the ſaid Thomas, at the like inſtance and 
requeſt of the ſaid Hugh, had permitted the ſaid Hugh to gather 
and receive to his own uſe, for the ſpace of fix years then A paſt, 
other tithes of the ſaid Thomas, growing and renewing of and from 
the faid meadow, called Gundey Meadow, the ſaid Hugh under- 
took, and faithfully promiſed the ſaid T homas that he the ſaid Hugh 
would well and truly pay to the ſaid Thomas other 205, of like 
lawful money, for every year of the ſaid fix years; nevertheleſs 
the ſaid Hugh, having no regard to his ſaid ſeveral promiſes and 
undertakings, but contriving, and fraudulently intending, craftily 
and ſubtilly to deceive and defraud the ſaid Thomas in this parti- 
cular, hath not yet paid the faid Thomas the ſaid money, or any 
part thereof, but hitherto hath, and ſtill doth refuſe ſo to do, to the 
damage of the ſaid Thomas 201. and therefore he brings this ſuir, 
and hath ſufficient proof of the premiſſes. 

An exception was ſaid to be taken to the third count in the de- 
claration, vis. that it was a promiſe made to do a collateral act, 
where there was not any duty created before ; but as the duty com- 
menced with the promiſe, therefore a ſpecial requeſt ought to have 
teen alledged 3 and for that 33 following caſes were 
ited, Oltarflon and Garton's caſe, 3 Cro. 91. Stile 49. Parmitor's 
ale, 1 Brownl. 1 3. Gore and Calthrop. 

But thereto it was anſwered by the court, that when a promiſe is 
v do a collateral thing upon requeſt, a ſpecial requeſt ought to 
tealledged ; but otherwiſe-where the thing is not to be done upon 
requeſt, according to the following caſes. Hill and Wade's caſe, 
0 52.3. Eftrigge and Owen's caſe, 3 Leon, Winch. 102, 103. 
es 56. Love againſt Kirby, and Peck and Methwold's wi 
3 85. Co. Car. 385, Palmer and Knights caſe, 2 Ven. 74, 
* c 
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x vent. CoxRvroy againſt LiTHEBYE, 
167. ; 
2 Lev. 27, | 


gp wg Eafter the Twenty-ſecond of King Charles the Second, Roll 331, 


8. 50. 
- ana. Cornwall. Be it remembered that heretofore, that is to ſay) in 
115. the term of St. Michael laſt paſt, Sir h Corryton, ba ronet, and 
Richard Harvey by Richard Goodenough their attorney, came before | 
our ſovereign Lord the King at Weftminfler, and brought here 
| into this court of our ſaid ſovereign Lord the King, their bill againſt 
| John Lithebye, being in the cuſtody of the marſhal of the Marhal- 
| | . ea of our {aid ſovereign Lord the King, before the King himſelf, | 
in an action of treſpaſs an the caſe ; and there are pledyes for the 
proſecution, (o wit) John Doe and Richard Roe; which ſaid bill 
follows in theſe words. Cormwall. Sir John Corrytan, baronet, and | 
Richard Haruey complain of Jon Lithebye, being in the cuſtody of 
the marſhal of the Mar/halſea of our ſovereign Lord the King, 
" before the King himſelf, for this cauſe, (ht is to ſay) that whereas k 
P“ 182. one William Findge, on the 2oth day of July in the gth year of the f 
| reign of our late *ſovereign Lord Charles the firſt, late King of La. 1 
gland, and ſo farth, was ſeized in his demeſne as of a fee, of and 1 
in two water corn-mills, under one roof called Caflor-Mills, within L 
the manor of Caililand in the ſaid county; and whereas the {aid 


John Corryton, on the 2oth day of April, in the year of our Lord 4 
1656, was, and ever ſince hath been, and now is ſeized in his de- hl 
meſne, as of a fee, of two other water corn-mills, under one root 4 


called Fregwell- Milli, in the ſaid manor : And whereas, as well the 
ſaid John Corryton, as the ſaid William Findge, and all other, 
whoſe eſtate they reſpeRively have in the ſaid mills, for ſo long 1 
time as that there is no remembrance of any man to the contrary, 
have from time to time ſufficiently repaired and amended the {ud 
mills at their own coſts and charges, ſeverally and reſpeRtively, 
and kept the ſame in repair for grinding of all manner of corn and 
gran, of all the tenants, inhabitants within the ſaid manor, Hi 
they had to be ground, and to be by them uſed and conſumed 1 
their houſes within the ſaid manor ; and alſo during all the ſaid 
time, have kept and maintained millers to grind ſuch corn and 
grain into meal ; and in conſideration thereof, they the ſaid Jul 
Corryton, and William Findge, and all thoſe whoſe eſtate the 
reſpectively have of and in the ſaid reſpeQive mills, for ſo long! 


time, that there is no remembrance of any man to the * 
Y 
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have uſed, and been accuſtomed to grind at the ſaid mills, or one 
of them, all the corn and grain into meal, of alſ the tenants of the 
Cid manor of Calliland, inhabitants within the ſaid manor uſed 
and conſumed by them in theirſaid houſes within the faid manor ; 
(that is to ſay) ſuch of the corn and grain of the ſaid tenants, inhabi- 
tants vit iin the ſaid manor, as have not been uſed to be ground at 
the ſaid mills, called Frogwel-Mills ought, and during the time 
afireſaid, have been uſed and accuſtomed to be ground at the ſaid 
nills called Caſtor-Mills and all the corn and grain of the ſaid 
tenants, inhabitants within the ſaid manor, as have not, during the 
time aforeſaid, been ground at the ſaid mills called Caſtor Mills, 


# wht to be, and during all the time aforefaid have been uſed and 
bd accuſtomed to be Pn, at the ſaid mills called Frogwell Mills ; 
” and have received and taken, for the grinding of every buſhel of 
wy the ſaid corn and grain ſo nd, one gallon of and from every 
inſt buſhel of the ſaid meal ground and made from ſuch corn and grain ; 
at and ſo in proportion for a greater or leſſer quantity, by way of toll 
elf, for grinding the ſame. And the ſaid William Findge being ſeized 
the of his ſaid mills, called Caffor-Mills, he the ſaid William, on the 
bill ſame 20th day of July, in the ninth year of the reign of our ſaid 
_ late ſovereign King Charles the firſt, at Launceſton in the ſaid 
ly county, demiſed his ſaid mills to the ſaid R. Harvey, for the term 
ding, of ninety-nine years, if Sampſon Harwey, Agnes Harvey, and Samp- 
* ſm Brent, or either of them ſhould ſo long live; by virtue of which 
f ſaid demiſe, the ſaid Richard entered into the ſaid mills called Caftor- 
| ” Mills, and thereby was, and now 1s poſſeſſed thereof. and whereas the 
rey ſaid 7% Lithebye, was on the 2oth day of April, in the year of our 
wy Lord 1651, and ever fince hath been, and now is a tenant of the 
oy” fad manor, and poſſeſſed of a dwelling houſe therein, in which the 
a9! faid Jon Lithebye inhabited during all that time: Nevertheleſs the 
* my ſaid Join Lithebye not being ignorant of the premiſſes, but contriving. 
4 a and fraudulently intending to deceive and defraud the ſaid J% P. 183. 
© = Chum and Richard Harvey of the profits which ſhould have ariſen 
8 8 IAC ſaid John and Richard, by grinding the corn and grain of the 


lud John Lithebye, which he had to be ground and uſed, and con- 
Cl ſumed in his ſaid houſe, on the 2oth day of December, in the 2oth 
* jar of the reign of our ſovereign Lord Charles the ſecond now 
* I King of England, and before the day of exhibiting of them, the ſaid 
ar Jun Corryton and Richard Harvey, hath not ground 100 buthels of 
, vheat and 100 buſhels of barley, which he had to be ground, and 
Mm 100 itat were uſed and conſumed within the ſaid houſe of the ſaid Jaan 
the la Lithebye within the ſaid manor ; but he the ſaid John Lithebye, du- 
_— rng all that time hath ground the ſaid corn and grain at other mills ; 
aid % whereby the ſaid John Corryton and Richard Harvey have totally loſt 


_ me ul the advantage of the toll of the ſaid grain, to the damage of the 
a _ ſud John and Richard 40l. and therefore they bring this ſuit, and 


hare \liciext teftimony to prove the truth of the premiſſes ; together wich 
| this, 


2 Saund, 
113. 
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this, that the ſaid John Corryton and Richard Harvey are willing 
to verify that the ſaid Samp/on Harvey is now alive at Launceſim 
aforeſaid, in the ſaid county of Cornwall. to which there was 1 
Demurrer, and a Foinder thereto. 

The chief objections taken to this declaration were, firſt that it 
ought to have been ſaid, tat the Defendant, and the Tenants, Inha- 
bitants within that Manor, ought to have ground at the Mill of the 
Plaintiff Harvey, all the Corn that they did not grind at the Plainif 
Corryton's Mill, and that all the Corn that they did not grind at the 
Plaintiff Harvey's Mill, they ought to have ground at the Mill of the 
Plaintiff Corryton ; therefore you may perceive that I have alter d the 
Precedent in that manner. 

And the ſecond objection was, that the Preſcription there was laid 
too general, and that thereby the Defendant could not uſe any Corn and 
Grain for feeding his Poultry, or to make any Furmety with, unleſs i 
was firfl ground: And therefore Judge Twiſden ſaid it was unres- 
ſonable ; for which reaſon I have altered this precedent as | appre- 
hend it ſhould be. 


Pzrzxs againſt Opie. 


Cornwall. Stephen Peters complains of Richard Opie, gent. be- 
ing in the cuſtody of the marſhal of the Mar/halſea of our ſovereign 
Lord the King, before the King himſelf, for this cauſe, (that is # 
Fay) that whereas the ſaid Stephen, was on the firſt day of Septenbr, 
in the 22d year of the reign of King Charles the ſecond, and /o forth 
and long before had been, and now is a maſon ; and where, 
(that is to ſay) the ſaid day and year, at Bodmin in the ſaid count, 
in conſideration that the ſaid Stephen, at the ſpecial inſtance and re. 
queſt of the ſaid Richard Opie, would build and ere for the ſaid 
Richard the fences of three houſes for hogs, and would cleanſe and 
erect the walls of the ſame houſes for the ſaid Richard, he the fail 
Richard undertook, and then and * there ſaithiully promiſed ibe 
ſaid Stephen, that he the ſaid Richard would well and truly pf 

os. of lawful money of England (which muſt now be faid to de 
lawful money of Great Britain) to the ſaid Stephen, whenever after 
he ſhould be thereto required; and the ſaid Stephen in fad de 
elares, that afterwards, (tat is to ſay) on the ſecond day of Oddo, 


in che 22d year of the reign of his preſent Majeſty, be = 
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$1;pken built and erected for the ſaid Richard the fences of the faid 
4 three houſes, and likewiſe cleanſed and built the walls of the ſame. 
A And whereas alſo afterwards, (that is to ſay) on the fourth day of 
y Odaber, in the 22d year of the reign of his faid preſent Majeſty 
at Bodmin aforeſaid, a certain diſcourſe was had and aroſe between 
5 the ſaid Stephen and the ſaid Richard, as well concerning the rr, 


a down, and laying to the ground, the fences and walls of the ſaid 


he houſes of the ſaid Richard before that time erected, as alſo con- 
if cerning erecting and building a malt-houſe, and an out-houſe 


called a linny or dry-houſe, in the places where the walls of the 
P aid houſes were then built; whereupon afterwards, (that is to ſay) 


the day and year laſt mentioned at Bodmin aforeſaid, in the ſaid 
: county, it was agreed by the ſaid Stephen and the ſaid Richard, that 
lai the ſaid Stephen ſhould pull down, and lay to the ground, the 
walls and fences of the ſaid three houſes, and ſhould build a malt- 
* houſe, and an out-houſe called a linny or dry-houſe, for the ſaid 
Richard, in the places where the ſaid walls and fences of the ſaid 
ou three houſes before that time erected and built then ſtood, and 
would cover the ſaid malt-houſe, and out-houſe called a linny or 
cn houſe, with flate or ſtones called rags ; and that the ſaid Ri- 
ard ſhould pay the ſaid Stephen for his labour, in and about the 
pulling down, and laying to the ground the ſaid walls, and ereQ- 
g and building the ſaid malt-houſe and out-houſe, 8]. of lawful 
oney of England, (which muſt now be called lawfu) money of 
reat Britain): And thereupon afterwards, (that is to ſay) the 
% and year laſt mentioned ar Bodmin, in conſideration that the 
ad Stephen, at the ſpecial inſtance and requeſt of the ſaid Richard, 


1319. endok, and then and there faithfully promiſed the ſaid Ri- 
ard, to perform the ſaid agreement in every particular on the 
it, be- m of the ſaid Stephen to be performed, according to the form and 
ereig tet of the ſaid agreement, the ſaid Richard undertook, and then 
1 is 6 d there faithfully promiſed the ſaid Stephen, that he the ſaid Ri- 
tember, 7d would well and truly perform the ſaid agreement, in ev 
o forth nicular on his part to be performed; and the ſaid Stephen in fact 
heress, 


ens, that he always was from the time of 1 the ſaid agree- 
it hitherto ready, and offered to perform the {aid agreement in 


and re- ry particular on his part to be perfo-med. And the ſaid Stephen 
the ad r avers, that after the making the — agreement, and be- 
inſe and f the time that the ſaid Stephen exhibited his b Il againſt the 
the faid / Richard, that is to ſay) on the frſt day of Januar, in the 
iſed the / Hear, he the ſaid Stephen came with his ſervants, workmen 
-uly pa! i materials, in order to pull down, and lay to the ground the 
id 10 - walls and fences of the ſaid three houſes, and to build and 
ver by the place where they flood, a malt- houſe, and an out houſe 
ſad de- led limny or a dry hovſe, for the ſaid Richard, and to cover the 
1 4 with fates and flones called rags, according to the tenor of 
the 18 


1% 


Mutual 


promiſes. 


ſaid agreement; but the ſaid Richard then and there hinaered 
l =: and 


% 


P 1 8 5. 4 obHructed the ſaid Stephen, his ſervants and workmen, 


| Stephen 20). and therefore he brings this ſuit, and ſo forth. 
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doing and performing the ſame. Nevertheleſs the ſaid Richard 
having no regard to his ſaid ſeveral promiſes and undertakings, but 
contriving, and fraudulently intending, craftily and ſubtilly to de- 
fraud the ſaid Stephen in this particular, hath not paid to the ſaid 
Stephen, either the ſaid 308. firſt above mentioned, or the ſaid 8], 
above ſpecified in the ſaid agreement, amounting in the whole to 
gl. 10s. or any part thereof, or in any manner made any fatisfaQi- 
on to the ſaid Stephen for the ſame, (altho the ſaid Richard after- 
wards, (that is to ſay) on the firſt day of March, in the 2 iſt year of 
the reign of our ſovereign Lord the King at Bodmin aſoreſaid, in 
the ſaid county, was by the ſaid Stephen thereto required) but the | 
ſaid Richard hitherto altogether hath, and ſtill doth refuſe to pay 
to the ſaid Stephen the ſaid gl. 10s. or to make him any ſatisfaction 
for the ſame in any manner howſoever, to the damage of the ſaid 


It may be perceived that I have made an alteration to the pre. 
cedent in Saunders, by inſerting the above Awerment, that the 
plaintiff was obſtructed in performing that part of the agreement 
which was to be performed on his part; and the reaſon of it is 
becauſe, that the chief juſtice Hale was of opinion, that the decla- 
ration was inſuthcient for want of it; to which Rainsford agreed 
likewiſe, and the judginent was ſtayed a while, bur it ſeems after- 
wards when the court was full, Hale chief juſtice, and the reſt of 
the juſtices held, that as the plaintiff had alledged that he wa 
ready, and offered to perform the agreement on his part, that was 
a ſufficient averment after a Verdid; and the reaſon that my lord 
chief juſtice went upon at firſt, that the declaration was inſufficient, 

was, becauſe, as the defendant was to pay the plaintiff 8]. for bi 
labour, the performance of that labour was a condition precedent u 
the promiſe, ſo that the plaintiff ought of neceſſity to have done tix 
work, or at leaſt have ſhewn that the defendant obſtructed hin 
therein before he made a demand of the money. And further 
ſays he, if this agreement had been put into writing under the ſea 
of the parties, it had been clear, that the plaintift could not has 
maintained an action of covenant without lach Averment; and | 
made this diſtinction, that if this money had been to have bee 
paid at a certain day, peradventure the law would conſtrue, f 
the defendant relied upon the plaintiff's mutual promiſe for l 
ſecurity ; but here, as no time certain was limited when the mone 
was to be paid, the law makes this conftruQion, that it ſhall 
paid when the work is done, and not before, unleſs the defends 
 ſhews cauſe why he could not finiſh it; and I have here inſerted 


few caſes to this point, 1 Saund, 320. 10 Co. 42. 1 2 q 
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167. Pop. 198. Godb. 8, 217. Hob. 41. 1 Vent. 178. 
Le.. 23. N. Lut. 78. 1 Saund. 49. Ante 61, 136. 
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the Trinity the Third of King William and Queen Mary. Roll 364. 


tion Loudon, William Knight, late of Weſtbeer in the county of Kent, 
ſaid clerk, was attached to anſwer to William Keech, in an action of 4 Mod. 188, 


treſpaſs upon the caſe z and whereupon the ſaid William Keech, by — rn 
pre. 7.7. his attorney complains, that whereas one Nicholas Carrington Holt, 444. 
i bis life-time, (z/at is to /ay) on the firſt day of July, in the year 3 Lev. 319- 
men ofour Lord 1688, was lawfully poſſeſſed of a certain part, (being the | Ig of 
mojety of a ſhip called the Lawrel/, as his own proper part) and _ 


: being ſo poſſeſſed of ſuch his intereſt therein, afterwards (at ts 1 | 
greed ſo) the ſame day and year at London aforeſaid, in the pariſh of ment for a 
after- St. Mary Bow, in the ward of Cheap, died poſſeſſed thereof. And part of a 
eſt of whereas the ſaid Villiam Knight, afterwards, (that is to ſay) on the * 
. 13th day of July, in the year of our Lord 1689, at London afore - gi — 
a 


laid, in the ſaid parith and ward, poſſeſſed (as he aſſerted) in right by the 

of Anne his wife, executrix of the laſt will and teſtament of the ſaid voyage of 
Nickalas Carrington, of all the intereſt that the ſaid Nicholas Car- die ſaid 
rigton had in the ſaid ſhip, (then being in her voyage upon the — nu 
bizh ſeas) and that at that time there was, and would be due 10 5s 


At ica, 

. the ſaid William Knight, in right of his ſaid wife, divers ſums Sp 
ow af money accruing and ariſing from the profits of the ſaid voyage. 
urther And whereas afterwards, (that is to ſy) on the 1 3th day of July, 
he ſea n the year of our Lord 1682, at London aforeſaid, in the 1aid 


priſh and ward, there was a certain diſcourſe aroſe between A diſcourſe 
te ſaid William Keeck and the ſaid William Knight, of and con. vr buy 
ng the buying and ſelling of all the ſaid William Knight's © OP 
tereſt in the ſaid ſhip in right of his ſaid wife, and the protis, 

cruing and ariſing from that voyage; and upon that diſcourſe, 

1 was then and there agreed between them, tha: the ſaid William The agrees 
lugt ſhould ſell and convey to the ſaid William Keech all his ment. 
mereſt in the ſaid ſhip, and ſhould aſſign to the ſaid William Keeck 

a] his profits aceruing from that voyage; and tha: ſuch ſale and 

alignment ſhould be reduced into writing ; and that the ſaid 

Vilion Keech ſhould pay to the ſaid William Knight 600). for 

ul the faid intereſt of the ſaid Wilkam Knight ; and for all his 

Qz prof 
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profits accruing from the ſaid voyage, if is ſaid intereſt, in right 

of his ſaid wife ſhould amount to one full moiety of the ſaid ſhip, 

and if not, then according to the rate aforeſaid, for all the intereſt 

of the ſaid William Knight in the ſaid ſhip, whether the ſame 

ſhould be more or leſs than the ſaid moiety ; and that the aid 

William Keeck ſhould pay to the ſaid William Knight 231. 10s. 

part of the ſaid money, and the remainder thereof at the time of 

the execution of the ſaid writings : And thereupon, in conſiderati- 
Mutual on that the ſaid William Keech had then and there in hand paid 
promiſes, to the ſaid William Knig/t, the ſaid ſum of 231, 10s, and then 
| and there undertook, and faithfully promiſed the ſaid Willien 
Knight to fulfil every particular on his part to be performed, he 

the ſaid William Knig/t undertook, and then and there faithfully 

promiſed the ſaid Wilkam Keech, that he the ſaid William Knight 

P *187. would well and truly perform and fulfil the ſaid agreement in every 
Averment particular * on his part to be performed: And alu afterward; 
of the per (that is to ſay) on the firfl day of Auguſt, in the ſaid year of our Lord 
formance 1689, at London aforeſaid, in the faid pariſh and ward, he the ſaid 
3 8 part William Keech cauſed the ſaid agreement to be reduced into writing, 
plaintiff, and then and there ſhewed the ſame to the ſaid William Knight, and 
requeſted him to execute the ſame. Nevertheleſs the ſaid Willian 

The breach, K1ig/t having no regard to his ſaid promiſe and undertaking made 
in the manner as above, but contriving, and fraudulently intend- 

ing to deceive and defraud the ſaid William Keech in this particu- 

lar, then and there refuſed to execute the ſaid writing, and hath 

not performed his ſaid agreement in delivering to the ſaid Wi- 

liam Keech all his intereſt which he had in right of his. wife in 

the ſaid ſhip, and the profit accruing by the ſaid voyage, altho' 

the ſaid William Knight, afterwards (that is to ſay) on the 10th 

day of March, in the ſaid 2d year, and often afterwards at Lan- 

don aforeſaid, in the ſaid pariſh and ward, was by the ſaid Wil- 

liam Keech thereto required; but the ſaid William Knight hitherto 

hath, and ftill doth altogether refuſe to perform the faid agree 

ment, to the damage of the ſaid William Keech 6001. and there- 

fore he brings this ſuit, and ſo forth. | 

In the precedent from which this was taken, there is likewiſe an- 

other count for 231. 10s. had and received by the defendant plead- 

ed as to the ſecond promiſe non aſſumpfit ; and to the firſt, that 

the agreement was never reduced into writing, nor executed by 

the defendant, to which there was a demurrer and a joinder 1n 

demurrer , and the reporter ſays, that there was a verdict for the 

plaintiff, and an objection taken to the declaration, in arreſt 0 


judgment, that the breach there was laid too general ; which way 
only, that the plaintiff had not performed his agreement, or paid 


the ſaid 231. 10s. and ſo they would have had it, that the plain 
tiff ought to have ſhewn ſome particular inftance of the non - per 
formance by the defendant ; as to ſay the plaintiff tendered to bi 
a writing which he had refuſed. to ſign, and that the * 
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court ſeemed clearly of opinion, that the def; 


court that this bein upon a mutual 


ud aſſigned, eſpecially after a verdi@ ; but I leave it to the Judicious, 
en vhether the above averment in ſh 
am 


ewing the above particulars is 
may be perceived I have altered the declara- 


he objections, which 
r in this manner, if the nature of the caſe will 
ph bear it, 


5 * Crnarr againſt Bore, P *188 


Trinity 20, 21 of King Charles the Second, Roll goz. 


London, Be it remembered that heretofore, (to wit) in the term 
ide. Michael laſt paſt, Foſzph BY a cler 

nd his attorney, came before our 10 
mer, and brought here into h 
guſt Toſep/ Boite, being in th 


2 Keb, 496- 
man, by Daniel Mar- Raym. 2. 


verei rd the King at Weſt- x Vent. 22, 
is ſaid Majeſty's court his bill! Saund, 


pledges for 241, 242, 
» (that is to ſay) John Doe, and Richard R i 

ld bill fol! I 

"*3yman, complains of Foſeph Boite, bein 
wrſhal of 


ore ken of 
* King himſelf, for this cauſe, (to wit) that whereas the ſaid — tr 
d- hie Caſt is a good, true, pious and honeſt ſubject, and liege 
bat don of our ſovereign Lord the ing, and hat 


is nativity hitherto carried, behaved, and governed him- 
ih as ſuch 


» 2 good, true, pious, faithful and honeſt ſubject, of 
Mr ſaid ſovereign Lord the King, and of his late Majeſty King 
Gtr the firſt, and hath been al] his life-time hitherto held, re- 


Med, and eſteemed of a good name, character, condition, conver- 
hum and reputation, as well b 


y 4 great many worthy perſons as 

"ers, great and faithful ſubjeQs of our ſaid ſovereign Lord the 
ur with whom the ſaid Joſeph Craft bath been acquainted ; 
Wreover hath” hitherto remained and continued as ſuch, a 


faithful 
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fairhful,-and honeſt ſubject of his prefent Majeſty, uncharged, un- 
touched, and unſuſpected of any kind of theft, felony, fraud, de- 

ceit or the guilt, or ſufpicion of any ſuch enormous erimes, or 
either of them, b means of which name, eharacter eondition, 
converſation and reputation ; and by reafon of his learning in the 

| ſtudy of divinity at the univerſity of O:for for four years and up- 
Wards, had gained the fa vour and good will of ſeveral peers, and 
noblemen of this kingdom of England; and the ſaid Foſeph Craft, 

for the ſpace of three years laſt paſt hath been, and now is a miniſter 

of the goſpel, in the holy and eftabliſhed church of this k 'ngdom 

of England, and hath raken upon himfelf the holy orders of the 

ſame ; and during the whole time laſt above-mentioned, remained 

in that function, with the higheſt praiſe and commendation for 

his exemplary zeal for piety, innocency and integrity, ſo that he 

had thereby gained and obtained, not only the love and good- 

will of all his neighbours, and other faithful ſubjects of our ſaid 
ſovereign Lord the King, and of the ſaid ſeveral peers and no- 
blemen, but alſo had daily reaped and received ſeveral great gains, 

The Grava- profis and advantages, for the more ample and better = and 
_ livelihood of the ſaid Joſe7/ Craft, and whereby his wealth had 
been greatly increaſed, Nevertheleſs the ſaid Jeſeph Bo te well 
knowing the premiſſes, but contriving, and malicioufly intending 

to deprive the ſaid Joſeph Craft of his good name, character, 

credit, eſteem and reputation which he had before been 

5 endued with, and to bring the ſaid Joſeph Craft into an 
| 89. * approbrious ſcandal, and the diſpleaſure of a1 perſons, as well thoſe 
of worth, as others good and faithful ſubject of our ſaid ſovereign 
Lord the King, and «ſpecially ot his neighbours and friends, and to 
cauſe the ſaid I /eph Craft to be puniſhed according to the ſtatutes 

and laws of this kingdom of Eng/and, made and provided for thoſe 

who ſhould commit any fort of theft or felony, on the 2oth day of 
Oaober, in the 20th year of the reign of his preſcnt majeſty at Lu- 

don, to wit) at the pariſh of St. Mary Bot, io the ward of Cheqp, in 

the preſence and hearing of ſeveral of his Majeſty's faithful ſubych, 

then and there being preſent, and hearing the ſame falls and mali- 

ciouſly ſpoke, aſſerted, publithed and prociaimed with a loud voice 

theſe following falſe, fQirious, ſcandalous and opprobrious Eg 

Th: words, words of the ſaid Jeſe Craft, (that is to ſay) look, there is ay 
thizviſh Rogue, (meaning and pointing with his finger to the {aid 

Joſeph Craft, the now plaintiff) did ever ſee ſuch a thieviſh Rut. 
he (again meaning the ſaid Fo/eph Craft) has flolen 2001. worth of 

Plate out of Wadham College, (meaning Wadham Caliege, in ihe 
Univerſity of Oxford ;) and the ſaid 'Joſeph Boite continuing bis un. 

lice againſt the taid ' Joſeph Craft, afrerwards (to wit) on the 270 

day of Odober, in the ſaid 20th year of the reign of his preſent Ma- 

jeſty, at Landon aforeſaid, in the ſaid pariſh and ward, falſely and 
maliciouſly ſpoke, aſſerted, and with a loud voice, publiſhed and 

| | proclaimed 


— FF» Mw .* . .. . . OE IT 


F rtxacUbhs 


Actions on the Cafe. 
pockimed thefe other following, falſe, fiQtious, ſcandalous, and 


ſepk Crafts neighbours and friends then and there hearing the ſame, 
(u wit) didft ever fee fuch a thieviſh Rogue, (meaning, and point- 
ing his finger at the ſaid Foſep/: Craft the now plainuff) he (again 
meaning the ſaid Joſeph Craft) flole 2001. worth of Plate out of 
Wadham College, (meaning Wadham College, in the univerſity of 
Oxford) whereas, in truth the ſaid Joſep Craft never was guilty of, 
or committed the ſaid felonies, or either of them, or any ſuch like 
crime; by means of which ſpeaking, proclaiming, and publiſhing 
the ſaid ſeveral falſe, hQitious, — ous, and opprobrious Engliſũ 


; words, the ſaid Joſeph Craft is not only injured and hurt in his good 

e name, RET and eſteem, but alſo ſeveral of his Ma 

- jeſty's fubjc&s on that occaſion, every day more and more withdraw 

d themſelves from the acquaintance of the faid Joſeph Craft ; and the 

- laid Joſeph Craft hath been obliged and compelled to expend great 

„ ſums of money and to undergo a great deal of bodily pains and la- 

d bour to make manifeſt his innocency in the premiſſes, to the damage 

ad of the ſaid Joſeph 200}. and thereof he brings this ſuit, and ſuffici- 

ell ent proof of the premiſes. | 

ng And now at this day, (that is to ſay) on Saturday next after the The plea, 
er, Ofaves of St. Hillary, (to which day the ſaid Foſep/ Boite had leave | 


to imparl, and then to anfwer to the ſaid bill, and ſo forth ;) as well 
the ſaid Joſeph Craft by his faid attorney, as the ſaid Foſeph Boite 
by Andrew Lader his attorney, came our fovereign Lord the 


eign King at Weftminfter ; and the faid Fo/eph Boite defends the force and 

d u mury, and ſo forth, and ſaith, that the ſaid FoſepA Craft ought not 

utes to have or maintain his ſaid action againſt him thereof, becauſe he P *190, 
hoſe faith, that long before the ſaid ſeveral times, * when the faid words Juſtifics 

1 of ſpecified in the ſaid declaration were ſuppoſed to be ſpoken by the the words. 
Ln ſaid Foſeph, (that is to ſay) on the firſt day of June, in the 20th year 

op, in of the reign of his preſent majeſty, the ſaid Joſeph Craft feloniouſiy, 

*, ind as a felon ſtole, took and carried away three ounces of ſilver 

mali- plate, of the goods and chattels of the wardens, fellows and ſcholars 

voice of Wadham College, in the univerſity and city of Oxford, in the 

18 0 county of the ſame city, by which the ſaid Foſep/ Boite, afterwards 

young (is wit) on the ſame 2oth day of October, in the ſaid 2oth year of 

e (aid the reign of his preſent Majeſty, in the prefence and hearing of ſeve- 

Rogue, nl of his Majeſty's faithful ſubjeQs, being then and there preſent, 

h nd bearing the ſame ſpoke, afſerted, and with a loud voice, pub- 

in he ſhed and proclaimed to and of the faid Foſeph Craft, the Engii/h 

1s un, vords ſpecified in the faid declaration, (/ere reciting the firſt words) 

ie 21k ud afterwards (to wit) on the 21ſt day of Ofober, in the ſaid 20th 

n — jar at London aforeſaid, in the ſaid pariſh and ward, he the ſaid 
ely a 


c Boite likewiſe ſpoke, aſſerted, and with a loud voice, pub- 
and proclaimed to and of the faid the Foſep/ Craft the other 


words 


ious Engliſh words, of the faid Foſep/ Craft, in the preſence other 
2 of ſeveral of his majeſty's ſubjects, and of the faid Jo- words, 
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words ſpecified in the ſaid declaration, (to wit) did ever, &c! 

(here reciting the other Words in the declaration, concluding thus) as 

it was lawful for him to do for the reaſons atore ; and this he is rea- 

dy to verify; whereupon he prays judgment, whether the ſaid Je- 

ſeph Craft ought to maintain his ſaid action thereof againſt him, and 

Replication ſo fort. 

that the And the ſaid Joſeph Craft ſaith, that he, notwithſtanding any 

prom: thing above alledged by the ſaid Jeſeph Boite, in his ſaid plex, 

en ought not to be precluded from having his ſaid action thereof againſt 

his own the ſaid Joſeph Boite, becauſe he faith, that the ſaid Foſep/ Boite of 

wrong, his own wrong, and without any ſuch cauſe, as is above alledged 

and with- by the ſaid Foſep/ Boite, in his ſaid plea, on the ſame 2oth day of 

5 . Offober, in the ſaid 20th year of the reign of his preſent majeſty at 

2s the de. London aforeſaid, in the ſaid pariſh and ward, ſpoke, aſſerted, and 

fendart had with a loud voice proclaimed and publiſhed of the ſaid Joſep/ Craft, 

alledged in the ſaid Engl ſſi words firſt above ſpecified in the faid declaration, 

his plea, (te vit) lool there's a young thieviſh Rogue, (here reciting the Words 

fr above-mentioned in the ſaid Declaration ;) and alfo afterwards, 

(to wit, on the ſaid 21ſt day of Odober, in the ſaid 2oth year, the 

ſaid Joſeph Poite ſpoke, aſſerted, and with a loud voice proclaimed 

and publiſhed of the ſaid Foſeph Craft the laſt other Engliſi words 

. above-mentioned in the ſaid declaration, (to ait didft ever ſee ſuch 

The ifſue. 4 ;hiewi/h Rogue, here reciting the ſaid other Words concluding thus) 

in ſuch manner and form as the ſaid Joſeph Craft has above thereon 

| declared againſt him ; and this he prays may be enquired of by the 
The caſe. country; and the ſaid Jo/ep/: Boite prays likewiſe he ſame. 

x Saund. Aſier a Verdict, Saunders moved in Arreſt of Judgment, alledg- 

Nu ing that in this caſe there was a Miſ-trial ; for the ſpeaking the words 

at London, as confeſt by the Defendant in his Juſtification ; and the 

Point of the Iſſue was, whether the Plaintiff committed the Felony al- 

ledged by the Defendant in his Fuftification or no; which was a matter 

2 *x QI triable, and ought to have been tried at Oxford, and cited * the Caſe 

of Ford and Brook, in Crook Eliz. 261. where an Action for Slander 

of Perjury was brought againſt the Defendant at Dale in Eſſex ; the 

Defendant juſtified, that he was perjured at Weſtminſter, and the 

Venue as awarded from the County of Middleſex ; and ſo is the Caſe 

ef Boyer and Jenkins in Moor s Reports, 410. and it was clearly ſo at 

Common Law ; but the Queſtion was upon the new Statute of the 16 

& 17 Car. 2. cap. 8. by which it is EnaQted, that no Judgment 

ſhall be arreſted or reverſed, for that there was no right Venue, ſo 

as the cauſe was tried by the Jury of the proper county where the 

action was laid; and Saunders urged, that it ought to be interpreted, 

that the Cauſe ſhall be tried in the proper County where the Iſſue ariſes, 

and here it ariſes in Oxfordſhire ; for if a literal Conflrudtion be put 

upon that Statute, it will ouft all the Trials by the proper County where 

a local Tuftification is pleaded, which ariſe out of the County where the 


Adion is laid, as where it is for a falſe Impriſonment at London; ge 
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the Defendant juſtifies at Oxford as Sheriff of Oxfordſhire, and tra- 
verſes being guilty at London; now if the Iſſue ſhould be join d upon 
the Cauſe of Impriſonment, it ought to be tried in Oxfordſhire, but by 
this Conſt "Aion it might be tried at London; ſo that in this Caſe 
Saunders argued, that a wrong County was not aided or intended to be 
aided by that Statute ; and Twiſden wwas flrongly of that Opinion; but 
Keeling, * Juſtice Rainsford and Morton, were of the contrary 
Opinion ; Judgment was given for the Plaintiff ; but Quere 
whether this be Law, for 2 Mod. 24. is to the Contrary. And ſee 
further the following Caſes relating thereto. 1 Mod. 37, 199. 2 Mod 
24. 1 Lev. 207, 208. 1 Sid. 326. 1 Vent. 22, 10, 263, 272 
2 Lev. 122, 164, 165, 2 Jo. 92. Ray, 392, 398. 3 Keb. 
350, 371, 509. 6 Mod. 82. 2 Saund. 258. 3 Mod. 124. 
5 Mod. 223. 2 Salk. 668. ' | 


= 


Ros1Ns againſt RoBiNs. 


Cornwall. Stephen Robins, Gent. complains of Jon Robins, 


25 on the 28th day of May, in the fifth year of the reign of our ſaid 


_O_ OT RE 


to ſaid Jon Robins in the ſum of ten pounds and no more, for 


on any other account whatſoever, ſo as the ſaid Stephen ought to 
have been arreſted, put in priſon and detained, until the ſaid Ste- 


but contriving, and maliciouſly intending, unjuſtly to bring into 
trouble, oppreſs, damnify, and detract the ſaid Stephen in his cre- 
dit and reputation, he the ſaid John on the 28th day of May, in 
the ſixth year of the reign of our ſaid ſovereign Lord the King at 
bilmin in the ſaid county, upon his corporal Oath, depoſed * before 
|. M. lawfully authorized to adminifler ſuck Oath, that the 
ſaid Stephen Robins at the Time of the ſaid John Robins's taking 
ſuck Oath was y indebted to him the ſaid John, in the Sum of 
firty Pounds _ upwards, for Goods fold and delivered by the ſaid 
John to the ſaid Stephen; and the ſaid John afterwards, (that is to 
ſg) on the ſixth day of June, in the ſaid ſixth year of the reign of 
bs aid preſent Majeſty, cauſed the ſaid Stephen to be arreſted, under 
i pretence and colour of a proceſs at law, for the ſum of forty pounds, 


altho' 


2 Balk. 727 
Gent. being in the cuſtody of the marſhal of the Har alſea of our - 


ſorereign Lord the King, before the King himelf ; for that where- — 


declara- 


holding to 


ſovereign Lord the King, he the ſaid Stephen Robins was indebted 3 N 
when the 
Gus fold and delivered by the ſaid Stephen, to him the ſaid John, unt but 
and the ſaid Stephen was not at that Time indebted to the ſaid John rol. 

in any other greater Sum on any other Account whatſoever ; nor had Salk. 15. 
the ſaid Jom any legal cauſe of action againſt him the ſaid Stephen, *2 Mod. 


273. 


1 L. Ray. 
0 


phen could find ſufficient ſureties to anſwer to the ſaid Jon in ſuch | vg Ent. 
ation, Nevertheleſs the ſaid 7% well knowing the Premiſſes, 446. 
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alcho' the ſaid Silben was always ready to have appear d to any 
$ for the ſaid ſum of ten pounds that was really, and in 
truth due from him the ſaid Stephen to the ſaid Fon, and to anfw 
to the ſaid Jo according to the tenor of ſuck proceſs. N 
Paxding which he the ſaid Jam, the ſame day and year laſt above- 
mentioned, ma liciouſly cauſed and procured the ſaid Stephen to be 
arreſted and impriſoned at Bodmin aforeſaid, and to be there in pri- 
ſan detain'd for no other cauſe, but that the ſaid Stephen was not 
able to find ſufficient ſureties to anſwer to the ſaid Jon, according 
to the tenor of the ſaid proceſs fued out as above for the ſaid ſum of 
forty pounds, whereby the ſaid Stephen was compelled to lay out and 
expend ſeveral large ſums of money for his fupport in the ſaid pri- 
ſon z and during the time he continued there on that occaſion, his 
neceſſary affairs remained undone ; and beſides, the ſaid Stephen was 
thereby greatly injured in the means of getting his livelihood for 
himſelf and family ; and it was a manifeſt vexation and trouble to 
his mind, as well as tended to a great diſcredit and diſgrace of him 
the ſaid Stephen ; whereupon the ſaid Stephen declares, that he is 
injured and endamaged to the value of one hundred and fifty pounds, 
and thereof he brings this ſuit, and ſufficient proof, when the court 
will conſider thereof. | 
It may be perceived in 1 Salk. 1 f. that the Precedent from whence 
this was taken was held ill, becauſe the Plaintiff ought to have ſhrwn, 
that he was indebted to the defendant in ſa much money, and that 
the defendant took out ſuch a writ for ſo much more, on purpoſe to 
hold him to bail; how elſe, ſays the Court, can it appear to us, whe- 
ther, and how far, he might be held to bail in that action; therefore | 
have altered the Declaration as 1 apprehend it ſhould be, and have 
here inſerted, that the Defendant made an Afſidavit purſuant to the 
late Ad of Parliament for ſo much Maney, when in truth there was m 
more due than the ſum of ten Pounds ; whether that is abſolutely nece/- 
ſary I will not determine; but certainly tis a greater aggravation 
few it; and ſuch Affidavit muſt now be fled before the Plaintiff can 
have his Writ, therefore it is egſily to be had in Evidence, and Nate, 
in 1 Saunders 228. 'tis ſaid this Action lies nat till the Original Adio 
is determined, | 
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. rinity Term, the Fourth of King William andP *193. 
Queen Mary, C. B. Roll 306. | 


Middleſex. inian 1/ham, late of Lampert, in the eounty of Nor- 
— . was attached to anſwerto Dorothy Panton, Wi- 1 
dow, in an action, that whereas according to the law and cuſtom A declars- 
of thi: Kingdom of England, of our fovereign Lord and Lady the tion for 
King and Queen, hitherto uſed and approved of, every man and at tee 
woman of this Kingdom of England is bound ſafely and ſecurely to mag ne SHS 
keep their fire by day and night, ſo that no damage may in any by the 

wiſe happen to any perſon of this Kingdom by fire, for want of due Plaintiff's 
care thereof z wherefore the ſaid Juſtinian kept his fire at the pariſh fables, &c. 
S:. Martin in the Fields, in the ſaid county, in fo negligent and care on durae 
leſs a manner, that by the defect of taking due care of ſuch fire, The tit. 
certain houſes, edifices and buildings of g- 3 ſaid Dorothy, of the Salk. 19. 
price of 10001. were there burnt and deſtroyed, to the great damage 

of the faid Dorothy, and contrary io the law and cuſtom, and ſo forth. 1 
Abd whereupon the ſaid Dorothy, by Thomas Goodall her attorney 

complains, that whereas according to the law and cuſtom of this The decla- 
their ſaid Majeſties kingdom of England, hitherto uſed and appro- tation, 

ved of therein, every man and woman of this Kingdom of England ſetting 

bs bound, ſafely and ſecurely to keep, and take care of their fire forth che 
by day and night, fo that for want of ſuch due care of their ſaid r — 
fire, no damage may in any wiſe happen to any perſon of the ſaid * © 
Kingdom. Nevertheleſs the ſaid Fuftinian on the ſixth day of May, 

in the firſt year of the reign of their ſaid preſent Majeſties, kept his The breach. 
fire at the pariſh of St. Martin in the Fields, in ſo negligent and 

careleſs manner, that for want of due care thereof, certain houſes, 

edifices and ſtructures, (that is to ſay) ſix ſtables, fix haylofts, and 

three lodgiug-rooms of the ſaid Dorothy, of the price, and ſo forth, 

were there burnt down and deſtroyed, to the great damage, and 

fo forth, and againſt the peace and ſo forth. Whereupon the ſaid 

Derothy ſays ſhe is injured and endamaged to the value of one thou- 

land pounds; and thereof ſhe brings this ſuit, and bath good and 

_— proof of the premiſſes, when the court will conſider there- 


And the faid Juftinian, by Charles Draper his attorney, comes 
and defends the force and injury, when, and /o forth; and ſays, 
that be is in no wiſe guilty of the premiſſes aboye charged upon him, 
u the ſaid Dorothy above complains againſt him; and thereof puts 
bimſelf upon the country, and the ſaid Dorothy does likewiſe the 
lame ; therefore the ſheriff is commanded, that he cauſe to come 
hither on the Ofave of the Holy Trinity, twelve, and ſo forth, by 
whom, and Jo forth, and who neither, and ſo forth, to * 


The plea of 
not guilty. 


The poſtea. 


P *194 
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verdict, 
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and ſo forth, becauſe as well, and ſo forth. Afterwards on the day, 
and at the place within contained, the within named Dorothy Panton, 
widow, comes hither by her attorney within mentioned, and the 
within written Sir Fuftinian 1/ham, baronet, tho' ſolemnly requir- 
ed comes not, but makes default ; therefore let the jury within 
mentioned be accepted of againſt him thro? his default, and the jurors 
of that jury having bi 

elected, tried and ſworn, to declare the truths of the within con- 
tents, ſay upon their oaths, that before the ſaid time, when the 
within mentioned fix ſtables, fix hay lofts, and three chambers of the 
ſaid Dorothy Panton, are ſuppoſed in the within written declaration 
to have been burnt down, and deſtroyed, (that is to ſay) on the firſt 
day of April, in the within written firſt year of the reign of their 
preſent majeſties, ſhe the ſaid Dorothy Panton was ſeized in her de- 
meſne, as of a fee, of and in the ſame fix ſtables, ſix haylofts, and 
three chambers, with the appurtenances, ſituate and being in the 


within written. pariſh of St. Martin in the Fields, in the county of 


Middleſex ; and being ſo ſeized thereof, aſterwards, and before the 
ſaid time when, and ſo forth, (to wit) on the firſt day of April, in 
the ſaid firſt year, the the ſaid Dorothy demiſed to the ſaid Sir 
Juſtinian I/ham, bart. the now defendant, one ſtable, and one hay 
loft, with the appurtenances, for him the ſaid Sir Juſtinian 1/ham, 
and his aſſigns, to have and hold the ſame from the ſaid firſt day of 


Abril, in the ſaid firſt year, for one week then next following, and 


ſo from one week to another, ſo long as the ſaid Dorothy and Jufti- 
nian ſhould think fit, for the rent of 8s. of lawful money of England 
for every week, ſo long as the ſaid Juſtinian ſhould have and hold 
the ſaid ſtable and hayloft, with the appurtenances, by virtue of 
the ſaid demiſe. And on the ſame firſt day of April, in the ſaid 
firſt year, ſhe the ſaid Dorothy demiſed five ſtables, five haylofts, 
and three chambers, with the appurtenances, the reſidue of the ſaid 
tenements and premiſſes to five other perſons, for divers terms and 
times then to come; and on the ſame firſt day of April, in the ſaid 
firſt year, the ſaid Juſlini an Iſham entered into the ſaid before men- 
tioned demiſed ſtable and hayloft, with the appurtenances, and wa 
poſſeſſed thereof; and on the ſame firſt day of April, the ſaid fire 
other perſons entered into their five ſtables, five haylofts, and three 
chambers, with the appurtenances, demiſed to them as aforeſaid, 


and were reſpectiyely poſſeſſed thereof. And the ſaid Juſtinian 


being poſſeſſed as aforeſaid of one ſtable, and one hay loft, with the 
appurtenances, as tenant to the ſaid Dorothy, by virtue of the ſaid 
demiſe, and they the ſaid five other perſons being poſſeſſed, as 
aforeſaid, of the reſidue of the ſaid tenements, with the appurte- 
nances, by virtue of the ſaid demiſe made to them as aforeſaid, a5 
renants alſo to the ſaid Dorothy, (the reverſion of all and ſingular the 
premiſſes, with the appurtenances belonging to the ſaid Dorot/y) 2 
fire through the negligence of the ſaid Juſtinian, happened 10 be gin 

is 


ummoned, are come hither, who being 


= = * A -& 8. %. # © OOO —» ½—½ß½ . oY PE RO ECTS 


= 


Actions on the Caſe. 


in the ſaid ſtable, demiſed aforeſaid to the ſaid Juſtinian, and being in 
his poſſeſſion by virtuz thereof. And on the ſame ſixth day of May, 
in the ſaid firſt year, it burnt down and totally deſtroyed, as well the 
faid ſtable and hayloft, with the appurtenances demiſed to, and in 
the poſſeſſion of the ſaid Juſtinian, as alſo the faid other five ſtables, 
five haylofts, and three chambers with the appurtenances demiſed as 
aforeſaid to the ſaid five other perſons, and then being likewife in 
their reſpective poſſeſſions ; but whether upon the whole matter 
aforeſaid found by the ſaid jury in the manner aforeſaid, the ſaid 
Tuftinian is guilty of the premiſſes within charged upon him, the 
ſaid jury are altogether ignorant, and therefore they pray the ad- 
vice of their Majeſties Juſtices at Weſtminſter ; and if upon the ſaid 
whole matter found by the ſaid Jury in the manner aforeſaid, it „ 
ſhall appear *to their Majeſties Juſtices at We/minfer, that the ſaid P *195- 
Juſtinian is guilty of the premiſſes within charged upon him; then 
the ſaid jury upon their oaths ſay, that the ſaid J7uſtinian is guilty of 
the premiſſes charged upon him in ſuch manner and form as the ſaid 
Dorothy within complains againſt him; and in that caſe do aſſeſs the 
damages of the ſaid Dorothy, occaſioned by the burning down, and 
deſtroying of the ſaid one ſtable, and one hayloft, demiſed as afore- 
faid tothe ſaid Juſtinian, beſides her expences and coſts laid out by 
her about her ſuit in this cauſe to 1 5]. and do aſſeſs the damages of 
the ſaid Dorothy, occafioned by the burning down and deſtroying of 
the reſidue of the ſaid meſſuages and premiſſes, with the appurte- 
nances, beſides her ſaid expences and coſts to 851. and for her ex- 
pences and coſts to 40s. but if upon the faid whole matter found by 
the jury in the manner aforeſaid, it ſhall appear to their ſaid Ma- 
jeſties ſuſtices at Weſtminſter, that the ſaid Juſtinian is in no wiſe 
pile of the premiſſes within charged upon him; then the ſaid jury 

y upon their ſaid oaths, that the ſaid Juſtiman is in no wiſe guilty 
of the premiſſes within charged upon him, as the ſaid Sir Juſſinian 
iam, baronet, hath within alledged in his defence; but becauſe 
the court, Cc. | 

The chief queſlion upon this Special Verdict was, whe! her the 3 Lev. 359. 
ation would lie by the Leſſor againſt her Leſſee or Tenant at Will; 
and as to that it was reſolved it would not, as to the Stable demiſed to 
him ; but that the act ion would well lie as to the Stables demiſed to the 
ther perſons ; and although the writ was, that no damage might 
happen to any perſon whatſoever, and not to the owners of the neigh- 
bouring Houſes, yet the court, as to that, held the writ was main- 
lainable, This Caſe is likewiſe reported in Salkeld 19. 
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Michaelmas the Thirty. fifth of King Charles the 
Second. C. B. Roll 459. 


eee Lt OP Sang > I Kenſey, late of I ondon, Vintner, Robert Ferwick, 


| = — 4 late of London, Vintner, Jom Howard, late of London, Carpenter, 


tion for and John Fitch, late of London, Bricklayer, were attached to anſwer 
digging in to Henry Barewell, Eſq; in an action of Treſpaſs upon the Caſe, and 
dev whereupon the ſaid Henry, by Samuel Moor his attorney complains, 
near the that whereas the ſaid Henry on the 24th day of April, in the 34th 
Plaintiff's year of the reign of his preſent Majeſty Charles the ſecond, King of 
houſe that England, and ſo forth, dwelled and long before had dwelt with his ſa- 
rg rr mily at London, (to wit) in the pariſh of St. Dunſtan in the Weſt, in 
e aire the ward of Farringdon without, in a meſſuage firuate, and lying in 
to remove the ſaid pariſh and ward, and then carried on, and exerciſed the 
to another art and myſtery, or trade of a Sadler, in the ſaid meſſuage, and ina 
babitation, ſhop, parcel of the ſame, and had prepared and intended to have 
5 wasnot uſed, exerciſed, and continued his dwelling and imploy ment in his 
5 on hie ſaid art and myſtery of a ſadler, in the ſame meſſuage and ſhop, for 
trade of a the ſpace of a year then to come; he the ſaid Henry Bar well, then 
Sadler having a legal right and title to continue and dwell in the ſaid 


therein, meſſuage and ſhop, and there to uſe and exerciſe his ſaid art and 


P *196. myſtery for * ſo long time) for the better ſupport and maintenance. 


of himſelf and family. Nevertheleſs the ſaid Thomas Kenſey, Robert 
Fenwick, John Howard, and John Fitch, well knowing the premiſ- 
ſes, but contriving, and maliciouſly intending to hinder and deprive 
him of dwelling with his family in his ſaid meſſuage, and alſo of the 
exerciſe of his {aid trade in the ſaid meſſuage and ſhop, on the 24th 
day of April, in the year aforeſaid, at London aforeſaid, in the ſaid 
pariſh and ward, they pulled down, and laid to the ground, the 
foundation of a certain houſe next adjoining to the ſaid meſſuage of 
the ſaid Henry Barwell, and dug the ſoil and ground, there contigi- 
' ouſly adjoining to the ſaid meſſuage of the fad Henry Barwell in 
ſuch manner, and ſo near the foundation of the ſaid meſſuage ofthe 
ſaid Henry Barwell, and caſt forth ſo great a quantity of earth com- 
ing from thence, that by digging of the ſaid ſoil and ground, and 
caſting forth the earth proceeding from thence, a great part of the 
ſaid meſſuage of the ſaid Henry Barawell, then and there fell to the 
ground, and the remainder of the ſaid meſſuage became totally 
disjoined, waſted and ſpoiled ; by e., he the ſaid Hen 
Barwell was obliged and compelled with himſelf and family, to de- 
part from their ſaid habitation, and continue to live out of the ſame, 
for the ſpace of eleven months then next following ; and during all 
that time, was compelled and obliged to lay out great ſums of _ 
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2s well in and about procuring, and providing another habitation 
for himſelf and family, and for the removing himſelf, his family, 
goods and and merchandizes to ſuch other habitation ; as alſo by 
reaſon of his payment of rent for his ſaid meſſuage (ſo as aforeſaid 
pulled down) for the ſpace of eleven months, and alſo he the faid 
Henry Baraell at London aforeſaid, in the ſaid pariſh and ward, 
during all that time totally Joſt, and was deprived of all the uſe and 
exerciſe of his ſaid art and myſtery in the ſaid ſhop, (that ſhop be- 
ing well known and accuſtomed, and to which ſeveral noblemen, 
and others, ſubjects of our ſaid ſovereign Lord the King, uſed to 
repair to buy faddles, and ſuch other goods and merchandizes, as 
belonged to the ſaid art and myſtery of the ſaid Henry Barzwell :) 
Whereupon the ſaid Henry Barwell ſaith, he is injured and enda- 
maged to the value of 3ool. and therefore he brings this ſuit, and 


hath good and ſufficient proof of the premiſſes, when the court will 
conſider thereof. 


Thomas Pargiter their attorney, come and defend the force and in- * OY 
jury, when, and ſo forth, and ſay that the ſaid Henry 7 5 not to in © former 


iff 
ard, and Juin Fitch, and one John Stephens now deceaſed, in his ind or 


and one 


„ them, and 
— —1 ]. 8. 


| ach of our fo: de- 
an action of Treſpaſs, in which action they the ſaid Henry, ceaſed. 


Lord the Ring, againft R. B. and them the ſaid T. K R. F. J. H. 
J. F. and the ſaid 7 S. complained by the ſaid Samuel Moor, their 
morney, that they the ſaid Robert Bird, T. K. R. F. J. H. and 
J. S. on the 24th day of April, in the 34th year of the reign of his 
ſaid 3 Majeſty, with force and arms, and ſo forth, dug in 
the foil of them the ſaid Henry and Suſannah, under the foundati- 
on of their houſe, ſituate in the pariſh of St. Dunſtan in the Weſt, 
in the ward of Farringdon without, London, and caſt forth the earth 
proceeding from thence ; by which digging of the ſoil, and under 
the foundation of the ſaid houſe, and caftin 


| Ives the earth proceed- 
ing from thence, a great part of the houſe, of them the ſaid 


Henry and Suſannah fell to the ground, and the remainder of the 
laid houſe became totally disjoined, waſted and ſpoiled ; and by 
reaſon thereof, they the ſaid Henry and Suſannah, not ouly loft, 

and 
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and were deprived of all the profit and benefit of their ſaid houſe 

for a long time, (7/9 wit) from the ſaid 24th day of April, in the 

ſaid year, until the day of the ſuing out of che original writ of them 
the ſaid Henry and Suſannah, but alſo ſeveral goods and chattels of 

them the ſaid Henry and Suſannah, (to wit) one hundred and fifty 

ſaddles, to the value of 150l. twenty bridles, to the value of 15]. 

ten dozen of halters, to the value of 51. five dozen of bits, to the 
value of 3os. five dozen of ſtirrops, to the value of 41. (and ſeveral 

other goods there recited) by the fall of the ſaid houſe, were totally 

© broken, ſpoiled and deſtroyed, and became of no value to the ſaid 

Henry and Suſannah, and did them other wrongs, and ſo forth, to 

the great damage, and ſo forth, and againſt the peace, and ſo forth. 
Whereupon they the ſaid H. and S. declared, that they were 
endamaged to the value of 5ool. and thereof they brought their 

ſuit, and ſo forth. And the ſaid R. B. in his own perſon, and the 

ſaid T. K. and R. F. by Theodore Walpole their attorney, and the 

ſaid J. F. J. H. and J. S. by the ſaid P. T. their attorney, then 
The defen. came and defended the force and injury, when, and ſo forth, and 
dants plea. pleaded, that they were in no wiſe guilty of the ſaid treſpaſs, as the 
The iſſue. ſaid H. and S. had declared N them; and thereof they put 
agg bmg themſelves upon their country, and the ſaid H. and S. did likewiſe 
— feng the ſame; therefore the ſheriff was commanded that he ſhould 
wee eg cauſe to come hither in fifteen days of St. Mart in, twelve, and ſo 
ances. forth, by whom, and ſo forth, and who neither, and ſo forth, to re- 
cognize, and ſo forth, and becauſe as well, and fo forth, at which 
day came hither the ſaid parties, and ſo forth, and the ſheriff made 
no return of the writ ; therefore the ſheriff was as before command- 
ed, that he ſhould cauſe to come hither, on the ofave of St. Hilla- 
ry, twelve, and ſo forth, to recognize in the manner aforeſaid ; at 
which day the jury were reſpited in the ſaid action between the 
ſaid parties, until the ofave of the purification of the Bleſſed 
Virgin Mary, then next following, unleſs Sir Francis Pemberton his 
ſaid Majeſty's chief juſtice of the common bench aſſigned by force 
of the ſtatute, and ſo forth, had come before on Saturday the third 
day of February, then next following at Guildhall, London; and on 
the ſaid ofave of the Purification of the Bleſſed Virgin Mary, the 
e + ſaid H. B. and §. B. by their ſaid attorney, sand the ſaid Robert 
eber _ Bird in his own perſon, * as alſo the ſaid 7. K. R. F. J. H. and 
of the en. J. S. by their attorney within contained came. And the faid 
try, but I Chief juſtice before whom, and ſo forth, then returned hither hs 
apprehend record in theſe words: Afterwards the within named H. B. Eſq. 
Og and S. B ſpinſter ; as alſo the within written R. B. T. K. R. F. 
therefore J. F. J. H. and J. S. came by their ſaid attornies within menti- 
have inſert. Oned, on the day, and at the place within contained, before Sir. 
ed it. The Francis Pemberton, knight, his Majeſty's chief juſtice of the common 
poſtea. bench, and Adam Baynes, gent. (he being aſſociated to him by force 
of the ſtatute, and ſo forth) and the jurors of the jury whereof 
p ee mention 
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mention is within made, being ſummoned, ſome of them, (to wit) 

7.M. S. H. A.S. R. D T.Y K. E. R. C. and H. M. come, and 

are {worn upon that jury; and becauſe the reſt of the jurors of 

thar jury do not appear, therefore at the requeſt of the ſaid H. and 

g. and by the command of the ſaid chief juſtice, others of the 

anders by elected for that purpoſe, are by the within ſheriffs of 

Lmdon newly appointed, the names of whom are affiled in the 

within written panel, according to the form of the ſtatute in that 

caſe made and provided ; and the jurors ſonewly appointed, {to wit } 

J. J J. H. T. J. and J. V. being required are come, who 

being eſected tried, and ſworn together, with the ſaid other ju- 

rors before impanelled and ſworn to declare the truth of the within 

contents, ſay upon their oaths, that the faid 7. X. R. F. J. F. J. H. 

nd J. S. are guilty of the within written treſpaſs, in ſuch manner Verdict 

and form, as the ſaid H. B. and S. do within complain againſt eee 
them, and do aſſeſs the damages of the ſaie H. and S. on the occa- 3 
fon within writ: n, beſides their expences and coſts laid out by are guilty, 
them about their ſuit in this cauſe, at 1211, and for their expences That one is 
and coſts, at 5 3s. and 4d. and the ſaid jurors upon their faid oath not. 
further declare, that the ſaid R. B. is not guilty of the ſaid treſpaſs, 


q 
s the ſaid R. B. has within alledged in his defence; therefore it Th; 

, | . judg- 
| was ſo conſidered that the ſaĩd H. B. and S. recovered againſt the ment (or 
0 d T. K. R. F. J. F. J. H. and J. S. their ſaid damages aſſeſſed the plaintiff 
- by the ſaid jury in the manner aforeſaid ; and alſo 16]. 6s, 8d. as to the 
h zearded by this court, by way of increaſe to the ſaid H. and S. at defendants 
e 


their requeſt, for their ſaid expence and coſts, which ſaid da- e guil- 
mages in the whole amount to 4ol. and that the ſaid T. K. R. F. por the de- 


1 J. F. J. H. and J. $. ſhould be taken for their fine, and ſo forth ; ſendant 
at and that the ſaid Henry and Suſannah ſhould be amerced for their that was 
he fie claim againſt the ſaid R. B. for that the ſaid R. B. was above **4vitted. 
ed quitted by the ſaid jury of the treſpaſs aforeſaid. Afterwards, 
his (wit) on the 19th day of June, in the 35th year of the reign of 
ce us preſent Majeſty, the ſaid H. and S. came into this court by J. H. 
rd wnltiruted, their attorney by a ſpecial warrant made to him for that 

on pupole,. and acknowledged, that ſatisfaction is made to them for Satisfaction 
the de ſaid damages; therefore the ſaid 7. K. R. F. J. F. J. H. acknow- 
ert nd J. S. are acquitted and diſcharged of the ſaid damages, and lodged by 
and þfrth, as by the record and proceedings thereof remaining here warrant of 
aid record in this ſame court of his ſaid preſent Majeſty may plainly ** + y+ 
hi ppear. And the ſaid T. X. J. F. J. H. and 7. S. further plead, ,, aver- 
Ma lut the ſaid houſe mentioned in the record of the ſaid recovery, ment of the 
. F. o de the houſe of the ſaid H. and S. and the meſſuage above ſpeci- identity of 
anti- ed in the declaration, of the ſaid H. are one and the ſame, and not tbe houſes 
dir. t meſſunges and houſes: and tha: the *digging in the ſoil xu. 
mon Wder the foundation of the houſe of the ſaid Henry and Suſannah, P 199. 
force ad caſting forth the earth proceeding from thence. by which on. 
ereof * 188 the ſaid ſoil and earth under the ſoundat en of _ 
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faid houſe, and caſting forth the earth proceeding from thenee, & 

great part of the ſaid houſe fell to the ground, and the remaining 

part of the ſaid houſe became totally disjoined, waſted, and ſpoil- 

ed mentioned in the record of the ſaid recovery, and the pulling 

down, and laying to the ground the foundation of the ſaid meſſuage 

next adjoining to the ſaid Henry, and the digging of the foil and 

ground there contiguouſly adjoining to the meſſuage of the ſaid 

Henry into ſo much of, and ſo near the foundation of the ſaid meſ- 

fuage of the ſaid Henry, and caſting out the earth proceeding from 

thence in ſuch manner, that by digging the ſaid foil and ground, 

and caſting out the earth proceeding from thence, a great part of 

the ſaid meſſuage of the faid Henry fell to the ground, and the re- 

maining part of the ſame became totally disjoined, waſted and 

ſpoiled, whereof the ſaid Henry above complains againſt them, are 

the ſame digging, and cafting out of the earth, and not ſeveral or 

different treſpaſſes, matters and things; and that the ſaid falling 

| dovn to the ground of a great part of the houſe,” and the torally 
ny 2. disjoining, waſting and ſpoiling of the remaining part of the ſaid 
Lane of houſe, mentioned in the ſaid record of the faid recovery, and the 
the falling ſaid falling down to the ground of a great part of the meſſuage, 
down of the and totally disjoining, wafting and ſpoiling, the remaining part of 
hoaſe, the ſame, whereof the faid Henry above complains againſt them, 
are the ſame falling down, disjoining, waſting and ſpoiling, and 

not ſeveral or different; and that the ſaid Henry Baræwell, named 
An aver- in the record of the ſaid recovery, and the ſaid Henry Barwe!! 
_—_— = likewiſe named now in the ſaid writ and declaration thereon, are 
a 3 one and the ſame, and not different perſons ; and the ſaid T. X. 
of the R. F. J. F. and F. H. named in the record of the ſaid recovery, 
plaintiff, and the ſaid 7 K. R. F. J. F. and J. H. now named in the faid 
chere 6 writ and declaration of the ſaid Henry, are one and the ſame, and 
an not different perſons; and that the ſaid damages before aſſeſſed 
Tha: the In the ſaid former action were aſſeſſed and recovered in full fatis- 
damages re- faction of all the damages ſuftained by the ſaid Henry Barwell, on 
covered in the occaſion mentioned in the ſaid declaration in the ſaid former 
CR action, (to wit) at Lendon aforeſaid, in the ſaid pariſh and ward; 
zn fal ſatis. and this they are ready to verify; whereupon they pray judgment 
tation. whether the ſaid Henry ought to have his ſaid action thereof agaiuſt 
them, and ſo forth. | 

To which there was a demurrer, and ſpecial cauſes aſſigned in 

this manner, (io wit) for that the ſaid plea doth not directly, but 

evaſively anſwer to the ſeveral matters above charged upon the ſaid 
T.R. J. H. and J. F. and that it is defective in form, and ſo forth ; 

to which there was a joinder in demurrer. | 

3 Lev. 179. Upon the argument of this caſe the queſtion was, whether the 
recovery pleaded above ſhould be a good bar; and chief juſtice 
Jones held, that it ſhould not, 1ſt, Becauſe the zreſpaſs in the for- 


mer action, and that ſet forth in this declaration, are not the _ 
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and then the averment of their identity is repugnant and void; for 
in the former action the digging is laid to be in the plaintiffs ſoil 


»Þ * 
and under the foundation of their meſſuage; but in this action it is P oo. 


laid to be only ſo near the foundation of the plaintiffs meſſuage. 
2dly, The former action is brought by two plaintiffs, for throwing 
down their meſſuage, and ſpoiling their goods; and this action is 
brought by one of them only, and for the loſs of his trade for ele- 
ven months; and in the other action all the time extends only to 
fix or ſeven months at fartheſt ; and therefore the eaverment, that 
the damages in the firſt action were given in full ſatisfaction is 
repugnant and void. But Windham, Charleton, and Levinx, were 
of the contrary opinion, and judgment was therefore given for the 
defendant. And the reaſons for their judgment were, 1ſt, That 
in this action it is not only ſaid ſo near, but that he dug into ſo 
much of, and ſo near the foundation, and therefore that was of 
the ſame ſignification, as to ſay he dug the foundation itſelf ; for 
the meſſuage did not fall until the foundation itſelf was dug ; for if 
it had ſunk by only digging near the foundation, then there was not 
any time for digging the foundation itſelf; and therefore in dig- 
ging the foundation, and digging ſo much of, and ſo near the foun- 
dation, are only ſeveral ways of expreſſing the ſame thing. And 
as to the 2d point they ſaid, that in the former action, the plaintiffs 
called the meſſuage their meſſuage, and the goods their goods, and 
therefore it ought to be intended that they were joint tenants in the 
meſſuage, and partners in the goods. And as to the 3d point they 
laid, that the averment as to the damages was not repugnant 
for the words that mention that they loſt all the profit and benefit 
of the meſſuage, include the trade in the meſſuage ; for by the 
tumbling down of the meſſuage there could be no trade uſed 
therein, and then of neceſſity they muſt provide another meſſuage 
for their habitation and trade, and ſo it is within the words of 
having loſt all the profit and advantage of the ſaid meſſuage; and 
in the other action the jury might, and ought to have given dama- 
pes for all that is laid in that action, (to wit) for want of habitation, 
loſs in the trade in the meſſuage, as neceſſary conſequents of the 
falling down of the ſame ; as in an action for battery, the jury 
always give damages for the cure, pain, and loſs of time, as neceſ- 
ary conſequents of the battery without any ſpecial damages laid 
u the declaration; but ſuppoſe the jury ought not to have given 
Umages for the loſs of trade in the meſſuage, yer after they have 
done lo, and it is ſo averred, and judgment is thereupon given, it 
va bar in that action until it be — by attaint ; as in Palmer 
nd Lawſon's caſe in B. R. in an aſſumpſit againſt an executor, and 
le pleads a Judgment in debt againſt him on ſimple contract, al- 
R 2 though 


3 Lev, 180, the defendant 3 but I don't find any odjection was taken to the 
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 terwards to afterwards, (to auit) on the firſt day of April, in the year of our 
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though debt did kl lie in that caſe, yet the 1 was held 
to be a good bar to an aſſumpſit until it be reverſed ; for which 
reaſon, and to avoid multiplicity of ſuits, judgment was given for 


131, . declaration. 


Second. Roll 2045. 


Yorkſhire. William Jefferſon, late of Shidby, in the faid county, 
3 Lev. 128, yeoman, was attached ro anſwer to Samuel Fefferſon, in an action 
3 treſpaſs on the caſe, and ſo forth; and whereupon the ſaid Samuel, 
on in caſe . : k - 
in the na- by Thomas Robinſon his attorney, complains, that whereas one Vil. 
ture of an [iam Cocke now deceaſed, had been in his life-time, (that is 10 
aQtion for ſay) on the zoth day of Fanuary, in the year of our Lord 1658, at 
_— Skidby, ſeized in his demeſne as of a fee, of and in a meſſuage, 
ee rer with the appurtenances, ſituate and being in Skidby aforeſaid, held 
for life of the manor of Skidby in the ſaid county, - Ae copy of the court- 
againſt the rolls of the ſaid manor, at the will of the Lord, according to the 
leſſee for cuſtom of that manor ; and being ſo ſeized thereof, the ſaid il. 
A peg C. liam Cocke; afterwards, (that is to ſay) on the fame oth day of 
DG ſeifed January, in the faid year, out of the court of the manor aforeſaid, 
in fee of according to the cuſtom of the ſaid manor, ſurrendered the faid 
copyhold meſſuage with the appurtenances, by the name of the graſi-place, 
lands of huilt adjoining upon the eaſt end of a field in Shidby aforeſaid, 
place, &c. (amongſt other things) into the hands of the Lord of the ſaid manor, 
: by the hands and acceptance of Thomas Thompſon and Fohn Avis, 
And ſur- two'of the cuſtomary tenants of the ſaid manor, to the uſe of the 
renderer to ſaid Jane then his wife, for the term of her life, and after her 
the ue of geceaſe to the uſe of the faid Samuel Jefferſon his heirs and aſſigns; 
8 on and the ſaid William Cocke being fo ſeized of the faid meſſuage, 
Ife, and af- with the appurtenances in the manor aforeſaid, the ſaid Milian, 


th: uſe of Lord 1658, at Ski4by aforeſaid, died ſeized of ſuch his eſtate, after 
eee fe whoſe death, (io init) at a court baron of William Wrench, gent. then 
en hg Lord of the ſaid manor of Skidby, held for the ſaid manor at Skid- 
atßgus. Ey aforeſaid, on the fifth day of April, in the year of our Lord 1659 
before Robert Bethel, gent. then fteward of the faid manor, the 
3 ſaid ſurrender made as aforeſaid, was duly preſented and inrolled; 
I hit Joe and the ſaid Jane was then and there rightfully and lawfully ad- 
was admit. , : 0 "4 ihe 
tedtenaut, mitted a tenant (amongſt other things) to the ſaid meſſuage, a 
appurtenances for the term of her life, the remainder — 


longing to the ſaid Samuel, his heirs and aſſigns in manner as afore- 
ſaid, by virtue of which ſaid ſurrender and admittance, the faid 
ane entered into the ſaid meſſuage, with the appurtenances, and 
was ſeiſed thereof in her demeſne as of a freehold, for the term of 
her life, at the will of the Lord, according to the cuſtom of the ſaid 
manor, the remainder thereof belonging as aforeſaid to the faid 
Jamuel, his heirs and aſſigns) and ſhe the ſaid Fane being ſo ſeiſed 
thereof, married the faid William Fefferſon at Skidby aforeſaid ; 


whereby the ſaid William Fefferſon, and Fane, became ſiſed of the And 2 


ried 


ſaid meſſuage, with the appurtenances in their demeſne, as of a Jefferſon. 


freehold, in right of the ſaid Fane, for the term of her life, at the 
will of the lord, according to the cuſtom of the ſaid manor. And 
the ſaid William and Fane being ſo ſeiſed thereof, (the remainder 
thereof, after the deceaſe of the ſaid Jane, belonging to the ſaid 
Samuel, his heirs and aſſigns, in the manner aforeſaid.) Neverthe- 
leſs the faid William Fefferſon well knowing the premiſſes, but 
contriving, and fraudulently · intending totally to deprive, and diſ- 
inherit the ſaid Samuel of the ſaid meſſuage, with the appurtenan- 
ces, and alſo greatly to injure, diminiſh, and render of ſwall value, 
the eſtate and intereſt of the ſaid Samuel, of and in the ſaid meſ- 
ſuage, with the appurtenances ; the ſaid William on the firſt day 
of February in the 34th year of the reign of his ſaid preſent Ma-, . 
jeſty, at Skidby aforeſaid, with force and arms, pulled down, and © > az 
laid ro the ground a barn, part of the ſaid meſſuage, to the value 
of 5ol. and then and there took, carried away, and fold the wood, 
ſtones, roofs, and other materials of the ſaid barn, and converted, 
and diſpoſed of the money ariſing therefrom to his own uſe ; where- 
by the ſaid Samuel is not only greatly hurt and injured in his eſtate 
and intereſt, of and in the ſaid meſſuage, with the appurtenances, 
but alſo the ſaid Samuel is torally Aifinderited and deprived of the 
above mentioned part of the ſaid meſſuage, with the appurtenances ; 
and thereof he brings this ſuir, and hath ſuſficient proof of the pre- 
miſſes, when the court will conſider thereof. To which there 
was a Demurrer, and a joinder thereto. 1 
And upon the argument two object ions were made againſt . 
action. Firft, That no ſuch action lies, for that the lord chief 
juſtice Coke, upon the ſtatute of Gloucefter, relating io waſte, ſaid, 
that at the common law, he in reverhon had not any remedy for . 
waſte committed by him poſfeſſed of the term, becauſe it was the 
folly of him ſeiſed of the reyerſion, that he had not taken ſecurity 
againſt that by a covenant. Secondly, That the jury could not know 
what damages to give, for that it was uncertain how long the te- 
nant for life might live, and the meſſuage may be repaired by her 
in her life-time ; and it ſeems that Windham and Charlton were 
ſtrongly of that opinion; but Femberton chief juſtice, and Levins, 
were of the contrary opinion; and it appears by the report, thut 
no judgment was delivered thereon ; but guære, whether the * 
ons 
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ſons for the latter opinion are not beſt, (70 ait) that Coke is to be 
underſtood according to the ſubje& matter of which he is ſpeaking, 
i. e. he hath not any remedy by an action for waſte ; and Pemberton 


| 
ſaid, that a efſor at that day might, without doubt, relinquiſh his 
remedy by an action of waſte, and take his action upon the caſe 
againſt the leſſor for the waſte, K 12. a copyholder may ; 
maintain an action upon the caſe againſt a ſtranger who cut the K 
trees, and the Lord may have another action of the treſpaſs done : 
ro the inheritance. 19 H. 6. 45. 3 Cro, 461. Feremy againſt 
 Lowther. Huſband ſeiſed in fee, in right of his wife, makes a a 
leaſe for years, and the leſſee burns the houſe, the huſband may n 
bring an aQion, and by two judges then in court this action will b 
lie ; notwithſtanding the object ion, that an action of waſte lay not at P 
common law, and yet there the leſſor might have ſecured himſelf f 
by a covenant; and in the caſe here the plaintiff is not a /eſſor, but by 
a tenant in remainder, by a copy of the court-rolls, with whom no J 
covenant could be made; and if he can have no remedy by this b 
way, he can have none at all; and ſure it would be unreaſonable þ 
for him to be compelled to tarry until the death of the wife, to ſee a 
if the defendant would repair it in the mean time; for perhaps in d 
the mean time, the plaintiff, or defendant might die, and then the i 
P * 20 3. action being a tort died with the perſon. And as to the damaye: h 
not being able to be aſcertained, they may be ſo, as well as where 1 
a man purchaſes an eſtate with the covenant from the vendor, that l 
it is free from incumbrances, and an eftate for life is evicted, and 1 
obſerve in 3 Mod. 92, in the caſe of the mayer and commonality of P. 
Norawich againſt Johnſon, it is there held, that this action would lie o 


againſt an executor de ſon tort poſſeſſed of a term; and it was ſaid 
by the court, that it would be an infinite trouble for him in the 
| reverſion to ſeek for his remedy for the waſte, if the law obliged 0 
him to ſtay till there was a rightful adminiſtrator; and that this 


Natute of Gloucefler was a remedial, as well as a penal law, and * 

therefore ſhall have a favourable conſtruction. f 

be 

th 

of 

On 
4 Sir LVON EI. WALDEN againſt MITCHELL. i 
4p 

2 Vents. Hunting donſhire. Jun Mitchell, late of Huntingdon in the ſaid N 

263. for county, Malſter, was attached to anſwer to Sir Lyonel Walden, & 

words of a in an action of treſpaſs upon the caſe; and whereupon the ſaid my 


eee ee Lyonel, by Robert Clark his attorney, complains, that whereas tbe 00 
3 bun laid Lyonel now is a good, true, pious, faithful, and honeſt ſubjec, ch 
papiſt and and liege man, of our ſovereign Lord and Lady the King and Ge. ® 


. peultoner. 
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and hath from the time of his nativity hitherto carried, behaved and 

verned himſelf as ſuch a good, true, pious, faithful and honeſt. 
ubject, and a liege man of our faid ſovereign Lord and Lady the 
King and Queen and their predeceſſors, qught to do, and hath 
during all that time, been held, eſteemed, and reputed of a good 
name, character, converſation and behaviour, as well amongſt a 
great many worthy and faithful ſubjec̃ts of our ſaid ſovereign Lord 
and Lady the King and Queen, and their predeceſſors, as alſo _ 
among all his neighbours and acquaintance ; and during all that — 
time hath been, and now is a true profeſſor of the proteſtant and — * 
reſotmed religion, eſtabliſned by the laws of this kingdom, be a proteſ- 
profeſſing and exerciſing the ſame with great integrity, and always tant, 
frequenting and hearing divine ſervice in his own pari/t church, 
or in ſame other c/urch, chapel, or uſual place of common prayer, 
according to the practice of the church of England, and never was 
reconciled to the Nomi church, nor ever was a profeſſor of the and never a 
Remi ſn religion, or even went to maſs. And whereas the ſaid Ly- 8 
onel was a Burgeſs or Member of Parliament, for the town of Hunting- religion ; 
din, in the county of Huntingdon, in the parliament of Charles the that he hath 
ſecond, our late ſovereign Lord the King of England, begun and been a 
held at Weftminfler, in the county of Middleſex, on the 8th day of ea we of 
May, in the 13th year of his reign, and during the ſaid whole par- rp 
lament to the time of its af ion, juſtly and faithfully ſerved duty there- 
as ſuch Burgeſs or Member of Parliament, and during all that time, in juſtly. 
performed the duty of his truſt and office of a burgeſs or member 
of the ſame parliament ; and the ſaid Lyonel, in order to perform 
the truſt of his ſaid office of Burgeſs and Member of the ſame Par- 
liament, and to tranſact other affairs, made and performed ſeveral 
jurnies from the ſaid town of Huntingdon ta the cities of London and 
Weſtminſter. Nevertheleſs the ſaid Jon in no wiſe ignorant of the pre- 
miſſes, but contriving, and maliciouſly intending, not only greatly to 
ure and *detra& the ſaid Lyonel in, and deprive him of his faid good Po 4. 
name, character, and reputation, but alſo to cauſe the ſaid Lyone/ to 
be brought under the pains and penalties, publiſhed and provided by 
the ſtatures of this Kingdom of England, againſt papiſts and ſubjects 
of this kingdom, who frequent and hear maſs ; he the ſaid John 
on the 8th day of December, in the year of our Lord 1668, at 
Huntingdon aforeſaid, in the faid county, in the open and publick 
marker at that time held there, having a diſcourſe with one Tho- 
nas Waddington, (then a ſervant to the ſaid Lyonel) of and concern- That a dis- 
ing the ſaid Lyonet and his religion, and of his having been a Bur- courſe was 
geſs or Member of the ſaid Parliament, for the ſaid town of Hunting- — 

, In the preſence and hearing of a great many perſons, then religion, 
met together in the faid public market; and being there preſent, and of his 
filly and malieiouſſy, openly, and publickly ſpoke, repeated, pro- beine a 
Claimed, and with a loud voice publiſhed and pronounced, to the ee Wn 
lad Thomas Waddington, (then and there being a ſervant to ther? Rs 


ſaid 


The words. 


Of the de- 
tendant's 


lice. 


He ſpoke 
other 
words. 
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farther ma. diſcourſe, then and there had with the ſaid Thomas Waddingten, 
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ſaid Lymmel) theſe following falſe and ſcandalous Engli/h words of 
the ſaid Lyonel, (to vit) your maſier (meaning the ſaid Lyonel) is 4 
papiſt; when he (meaning the ſaid Lyonel) is at home, he (meaning 
the ſaid Lyonel) goes to church ; but when he (again meaning the ſaid 
Lyonel) is at London he (again meaning the ſaid Lyonel) goes to maſ;, 
(meaning the maſs performed in the Romiſſi Church) Sir John 
Cotton, meaning one Sir 77% Cotton of Stratton, in the county of 
Bedford, baronet, another burgeſs, or member of the ſaid parlia- 
ment for the ſaid town of Huntingdon, and he (again meaning the 
ſaid Lyonel) were both penſioners, (meaning that the ſaid Sir John 
Cotton, and the ſaid Lyonel had received penſions from his ſazd lae 
Majeity King Charles the ſecond, to conſent to, aud give their 
votes for the paſſing of laws and ſtatutes, to the oppreſiion of his 
ſaid late Majeſty's ſubjects) all the time of the long parliamem, 
(meaning the ſaid parliament wherein the ſaid Lyonel, and the 
ſaid John had been burgeſſes or members, as aforefaid.) And the 
ſaid Jo/an of his further malice, afterwards, (zo wit) on the ſame 
day and year laſt mentioned at Huntirgdon aſoreſaid, upon another 


- 


(being then and there a ſervant to the ſaid Lyonel) of and con- 
cerning the ſaid Lyonel and his religion, and of his having been a 
burgeſs or member of parliament for the ſaid town of Huntingdin, 
in the preſence and hearing of a great many other perſons being 
there aſſembled together in the publick and open market, he rhe 
ſaid 7% Mitchell for the purpoſe aforeſaid, falſly and maliciouly, 
openly and publickly ſpoke, repeated, aſſerted, and with a loud 
voice, publiſhed and pronounced theſe other falſe, feigned, and 
ſcandalous Engliſi words following of the ſaid Hanel, he the 
ſaid Thomas Waddingdoin, then and there being a ſervant to the 
ſaid Lyonel,-as aforeſaid) ; (to wit) your maſter (meaning the ſaid 
Lyonel, whoſe ſervant the ſaid Thomas then was, as aforeſaid) is 4 
papiſt ; when he (meaning the ſaid Lyonel) is in the country, le 
(again —_— the ſaid Lyone/) goes to church ; but when he (again 
meaning the ſaid Lyonel) is at London, he (again meaning the ſaid 
Lyonel, goes to maſs, (meaning the ſaid Lyonel to have gone to hear 
maſs performed in the Rom: Church) Sir John Cotton (again 
meaning the ſaid Sir John Cotton, and he (again meaning the ſaid 
Lyonel) were both penſioners all the time of the long parliament ; 
by means of ſpeaking and publithing of which falſe, teigned, ſcar- 
dalous and malicious words, he the fie Lyonel, is not only greatly 
injured and prejudiced in his good name, reputation and characler, 
but hath alſo been obliged and compelled to expend ſeveral gre! 
ſums of money, and undergone a great deal of fatigue and bodily 
labour, to falſiſy the ſaid rumours ſpread of him che ſaid Heel, 
to the damage of the ſaid Lyonel, z200l. and thereon he brings this 
ſuit, and good proof of the premiſſes, when the court will con- 
ſider thereof. 


pon 


oth to be taken by him, as one of the church-wardens of the ſaid one into 
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Upon not guilty pleaded, and a verdict for the plaintiff, he had n Oy 
his judgment, , 5" 


Middleſex. S. G. complains of 7 W. Vicar General in Spiritual 
Matters to the reverend father in God, on, by divine providence, _ 2090s 
lord biſhop of Chefter, (being in the cuſtody of the marſhal of the 5 2 — 
Mar /halſea of our ſovereign Lord the King, ) for this cauſe, (to wit) 1 alan 
whereas he the ſaid S. (uch a Day and Year" at the pariſh of St. the biſhop's 
Peter's Chefler, in the city of Cheſſer, was duly elected to the place chancellor, 
and office of one of the Church-wwarders of the parith of St. Peter = not 
sforeſaid, and then and there offered himſelf to the ſaid F. who pong. 
then was, and ever ſince hath been, the Vicar General in Spiritual church. 
Matters, and lawfully conſtituted principal official to the reverend wardens 
fuber in God, John, by divine providence lord biſhop of Chefler, choſen by 
and requeſted the faid J. to adminiſter to the ſaid S. the uſual the parith- 


his office, 

church; and the ſaid J. /to whom the adminiſtration of ſuch oath 
to be given to the ſaid S. as one of the church-wardens of the ſaid 
church, of right belonged,) well knowing the premiſſes, but con- 
iving and maliciouſly intending unjuſtly to oppreſs the ſaid S. in 
this particular, and altogether to deprive him of his ſaid office, then 
and there did, and eyer fiace hath unlawfully and maliciouſly re- 
fuſed to adminiſter ſuch oath to the ſaid S. of whick injury com- 
mitted, as aforeſaid, againſt the ſaid S. he the ſaid S. afterwards, 
(to wit) ſuck @ Term, in ſuch a year, in the court of our ſaid ſove- 
reign Lord the King, before the King himſelf, then being at Weft- 
minfler, in the county of Middleſex, humbly beſeeching the aſſiſt - 
ance and juſtice of the ſame court, prayed relief, and his ſaid ma- 
jeſty's writ of Mandamus to be directed to the faid J. and thereby 
o command him, that he ſhould adminiſter to, and receive from 
tne ſaid S. the uſual oath of one of the church-wardens of the ſaid 
church, and admit him to the ſaid place and office of one of the 
church-wardens of the ſaid pariſh church ; and ir was then and 
there granted to him. Whereupon afterwards, (that is to ſay) 
ſuck a Day and Year, there iſſued out of the ſaid court, at the pro- 
ſecution of the ſaid & his ſaid Majeſty's writ of Mandamus direQed 
to the ſaid J. his official or ſurro te, or to any other judge what- 
loever competent in that particu ar; by which ſaid writ, his ſaid 
Majeſty reciting, that whereas the faid S. had been duly elected | 
and choſen to the place and office of one of the church wardens of | 
the ſaid church of St. Peter, within the ſaid city of Chefter, accord- 
ug to the euſtom of the ſaid pariſh o of St. Peter, within the ſaid P *206, 
dh, and although the ſaid S. had preſented himſelf to the ſaid T7. 
ind offered to take his oath for the well-behaving himſelf in the 

Place and office of one of the church-wardens of the ſaid pariſh 


church 
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church before the faid F. V. Nevertheleſs the ſaid J. V. (io 
whom it of right belonged to adminiſter the oath of church wardens 
of the ſaid pariſh church,) declined receiving ſuch oath from the 
ſaid S. or at leaft unjuſtly deferred the ſame, to the great damage 
and injury of the ſaid S. G. and to the manifeſt prejudice of his 
condition, as his faid Majeſty had received information by the 
complaint of the ſaid S. wherefore the ſaid S. beſought his Majeſty 
to order him proper relief in this particular; and our ſaid ſovereign 
Lord the King, being deſirous to provide for the ſaid S. due and 
ſpeedy juſtice in this particular, according to the rules of juſtice, 
commanded the ſaid J. as he had before commanded him, that he 
ſhould adminiſter to, and receive from the ſaid S. the oath which a 
church warden of the faid pariſh, within the ſaid city of Chefer, 
had themofore uſed to take, and which the ſaid S. ought to have 
taken before him; and that he ſhould without delay, under the 
penalty of 8ol. for the neglect thereof, admit the ſaid S. to the 
place and office of one of the ſaid church wardens of the ſaid pariſh 
church, or ſhould ſignify to his ſaid Majeſly a reaſon to the contra- 
Ty, leſt on his default therein there ſhould happen to be a repeated 
complaint made to his ſaid Majeſty ; and in what manner his faid 
Majeſty's command ſhould be executed, he ſhould make appear to 
this court, an Tueſday next after the Morrow of All-Souls, returning 
his ſaid Majeſty's writ ; which ſaid writ afterwards, and before the 
return of the ſame, (to wit) ſuch a Day and Tear, was delivered to 
the ſaid J. (then, and yet vicar general in ſpiritual affairs, and 
Jawfully conſtituted principal official to the ſaid biſhop,) to be ex- 
ecuted in due form of law, And the ſaid S. then and there offered 
himſelf, and prayed the ſaid S. to receive him, and to adminiſter 
to him the uſual oath of one of the church wardens of the pariſh 
church of St. Peter, and to admit and inſtitute the ſaid S. into the 
place and office of one of the church wardens of the ſaid church, 
according to the command of the ſaid writ, which the ſaid J. then 
and there refuſe and ever fince hath refuſed to do; and inſtead there- 
of, he the ſaid J. then being vicar general, and principal official as 
aforeſaid, to the prejudice of the ſaid S. made a falſe return on the 
ſaid writ, into the court of aur ſaid ſovereign lord the King, before 
the King himſelf, (to wit) at Weſtminſter aforeſaid, in the manner 
following, (that is to ſay) that the ſaid S. had not been elected and 
choſen to the place and office of one of the church wardens of the 
ſaid pariſh church, and for that reaſon he did not, neither could be 
adminiſter the oath, which had been uſually taken by the church- 
wardens of the ſaid pariſh church, or admit the ſaid S into the 
place and office of one of the church wardens of the ſaid pariſh 
church, as by the ſaid writ, and the return thereof remaining 
affiled on record, in the court of our ſaid ſovereign Lord the King, 
before the King himſelf at Weſtminſter, more fully may appear; 
by means whereof the ſaid S. is totally deprived of aud from the 

enjoymen' 
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enjoyment of the ſaid place and office, and was obliged to lay out 


his money therein to no * manner of purpoſe, 7 e of wp 
uit, and ſufficient proof of 


faid . 100l, and thereof he brings his 
the premiſſes, when the court will conſider thereof. 


| This declaration is ſaid in Lytwych 1013. to haye been draw 


by Pollexfen and Holt, 


Middleſex. Henry earl of $. one of the peers 
this kingdom of Great Britain, by Fotherl 
vell for our ſovereign Lord 
T. G. Gent. one of the attornies of his Majeſty's court of common 
pleas, preſent here in this court in his own perſon, in an action of 
Treſpaſs upon the Caſe, for this cauſe, {to wit) that quhereas in a 
ſtatute of our late ſovereign Lord Richard the ſecond, late King of 
England, in the ſecond year of his reign, amongſt other things, 
* It is ordained, and ſtrictly prohibited under great pain, that 
none be ſo bold to deviſe, ſpeak, or relate of prelates, dukes, 
* earl:, barons, and other nobles and great men af his ſaid Ma- 
* jeſty's kingdom of England, nor of the chancellor, treaſurer, or 
© Clerk of the privy ſeal, ſteward of his Majeſty s houthold, the 
* Juſtices of the one bench, or of the other, nor of any great offi- 
* cers of the ſaid kingdom, any falſe news, lies, or any ſuch like 
* lalſchoods, whereby debates and diſcords might ariſe between 
* the lords and the commons, and whereof great peril and miſ- 
- Chief might come to the realm; and whomfoever ſhould ſo do, 
* ſhould have and incur the puniſhment lately ordained for that 
© purpoſe, by the ſtatute of Weſtminſter the firſt, as in the ſaid 
ſtatute, it is more fully contained“ Nevertheleſs the ſaid T, 
Paying no regard ta the ſaid ſtatute, nor in any wiſe fearing the 
puniſhment ordained thereby, but contriving to injure and preju- 
lice the good name, condition, credit, dignity and honour of the 
kad earl, and to bring the ſaid earl into great diſpleaſure with his 
aid Majeſty, and with che noblemen and great officers of that part 
this kingdom of Great Britain called England, and alſo with ſe- 
ral other worthy men, ſubjects of our ſaid preſent Majeſty, on 
tte 10th day of November, in the fifth year of his ſaid Vajeſty's 
gn at Weſtmin/ter, in the ſaid county of Middleſex, in the pre- 

and hearing of ſeveral liege people, of that part of this king- 
tom of Great Britain called England, with an intent to defame and 
ſeandalize the ſaid earl, falſly and malicioufly deviſed, ſpoke, re- 
rated, publiſhed and proclaimed divers falſe news, and horrid 
les of the ſaid H. being then and now earl of S. and one of the 
ev and noblemen of that part of this kingdom of Great Britain 
alled England, in theſe Engliſh words following, (to wit) my 
ind of, (meaning the ſaid H. then and now earl of 8.) is playing 
1 


and noblemen of A declara- 
ly Baker his attorney, as — in 2 
. . 3 Action for 
the King, as for himſelf, complains ee 3 
Magnatum 
brought by 


a peer, 
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the Fool at Coventry, and I (meaning the ſaid T.) hope he will bs 
hanged, for he (meaning the ſaid earl) deſerved it long ago, and ny 
Lord 1 ſaid earl) is a baſe and unworthy Man; by means 


whereof the ſaid earl is greatly prejudiced and ſcandalized in his 

reputation, honour and dignity, and the ſaid earl bath thereby loſt 

the favour, honour, and good effeem of our ſaid ſovereign Lord the 

p *,03 King, and of other noblemen of “ that part of this kingdom of 

208. Great Britain called England, which they before had and entertain- 

ed for the ſaid earl ; and on that occaſion, ſeveral rumours and 

ſcandals are ariſen and ſpread abroad amongſt a great many peer, 

and noblemen, and other ſubjects of our ſaid ſovereign Lord the 

King, within that part of this kingdom of Great Britain called 

England; and by reaſon of the premiſſes much infamy and diſcord 

aroſe, and is daily more and more likely to ariſe between the ſaid 

earl, and ſeveral noblemen and others, ſubjects of this kingdom, 

to the great diſturbance of the peace, and tranquillity of this king- 

dom, and in contempr of the laws thereof, and to the great ſcandal 

and injury of the ſaid earl, and to the damage of the ſaid ear! 

1000], and contrary to the form of the ſaid ſtatute ; and therein 

he prays relief, and hath good proof of the premiſſes, when the 
court will conſider thereof. | 


The pledges for Foto Doe, 
proſecuting are ichard Roe. 


How againſt Perzv. 


Winford. Mich. the eleventh of King William the Third. 


Ghoucefter ſhire. Thomas Perry, late of Yate, in the ſaid county, 

Lut. 72. Grocer, was attached to anſwer to Fo/hn How, Eſq; one of the 
0 privy council to her preſent Majeſty our ſovereign Lady the Queen, 
© words in an action of Treſpaſs upon the Caſe ; aud whereupon the {aid 
ſpoken of J. by B. H. his attorney, complains, that whereas he the ſaid 
Candidate John hath always been « good, true, faithful, honeſt, and ſincere 
for member liege man, and ſubjeR, as well to his late Majeſty William the 
eee e third, late King of England, from the time of his happy acceſſion to 
his electi- the throne and government of this kingdom of England, as alſo to 
on, her preſent Majeſty, and hath always been of a good name, cha- 
racter, converſation and condition, and hath been fo accounted, 

' known, and reputed, not only by his neighbours, and other fab, 

ful ſubjecds of this kingdom of England, but alſo by the peers a0 

noblemen of the ſame, and even by the late King himſelf ; and the 

ſaid J. thereby gained to himſelf, and acquired ſo great a reputt - 

tion, credit, and eſteem with all his late Majeſty's faithful — 
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jects, but more efpecially with the erf of great honour, and 

freeholders of the ſaid county of Glouceſter, electors of the knights 

of the ſaid ſhire, members of parliament for the ſaid county ; fo 

that of their own free-will and choice, he had been made and a 

pointed one of the knights of the ſhire for that county, and at ſe- 

veral parliaments of the ſaid late King, was one of the members 

of the houſe of commons, and ſerved in the fame truly, faithfully, 

and honeſtly, with great reputation and credit, pay continually - 

endeavoured with all his might to ſerve the faid late King, and 
| his people, for the publick good of this kingdom, and had done, 
| performed and tranſaQted ſeveral important affairs, and always 
employed his endeavours for the true ſervice and intereft, as well 
, of his ſaid late Majeſty, as of all his faithful ſubjeQs, more eſpecially 
d * oppoſing Lervis the French Bog. and all others whatſoever enemies P 209 
to his ſaid late Majeſty King William the Third, their favourers, and 
adherents, and in every thing as much as in him lay, always took 
al care of, preferred and laboured for the publick good, as a true and 
ſincere friend to his country, and the laws and liberties of this 
26 kingdom of England, and was always as much as in him lay, an ad- 
4 to and ſtrenuous oppoſer of the exorbitant, and grown 
ſtrength and power of the ſaid French King, And whereas his 
ſaid late Majeſty King William the Third, before the ſpeaking and 
publiſhing the falſe and ſcandalous words herein after ſpecified, 
io wit) on the 1 3th day of November, in the 1 3th your of his reign, 
ordained his parliament to be held at his city of Weſtninſier, on 
the 13th day of December then next following; and on the ſame 
13th day of December, a writ of his ſaid late Majeſty iſſued out of 
his chancery, directed to the ſheriff of Gloucefler, for the electing 
two knights of the ſhire to ſerve at the then approaching parliament, 
« members for the ſaid county; and the faid J. at that election 
ended to ſtand a competitor or candidate, for the place of one of 
the ſaid knights of the ſaid ſhire, for the ſaid parliament, and in 
and through the ſaid county there was a common talk, and publick 
report, that he ſhould then ſtand, and be choſen a candidate, to be, 
u he before had been, one of the knights in parliament for the 
ſaid county. Nevertheleſs the ſaid T. well knowing the premiſſes, 
but contriving, deſigning, and maliciouſly intending, unjuſtly to 
diſquiet the ſaid J. and in an extraordinary and grievous manner, 
to hurt and injure him in his good name, character, reputation and 
tleem, and to deprive the ſaid J. of the favour, love, and good 
opinion, not only of the gentlemen and freeholders of the ſaid 
county, but alſo of all others, faithful ſubjects to his ſaid late Ma- 
klty, towards the ſaid J. with a malicious intent, that the ſaid F, 
night never be choſen one of the knights, or members of parlia- 
ment for the ſaid county, or for any other place whatſoever, late- 
ly and before the ſaid election came on in the ſaid county, (to wit) 
u the third day of December, in the 1 3th year of his ſaid late 


Majeſty, 


\ 
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Majeſty, the faid Thomas, in the preſence and hearing of ſever: 
freeholders of that county, and of ſeveral other liege people of our 
ſaid ſovereign Lord the King, openly and publickly, falſely and 
maliciouſly Poke ordclalmed and publiſhed certain falſe, ſcanda- 
lous, and opprobrious words of the faid J. in the following Engliſh 
words, {to wit) Jack How (meaning Fo/n, the now plaintiff) is an 
enemy to the King and kingdom, (meaning the ſaid late King in this 
Kingdom of England,) and is in the French intereft,) and in theſe 
following Engliſi words, (to wit) Mr. Hew (meaning the ſaid 
Fohn,) is an enemy to the King and kingdom, (meaning the ſaid late 
King and this kingdom of England,) and is in the intereſt of the 
French King; moreover in the following Engliſi words, (to wit) 
How (meaning the ſaid 7%, is in the French intereſt of France, 
and alſo in theſe Engli/h words, (to wit) Fack How (meaning the 
ſaid Fohn,) is in the French intereft ; and further in theſe Engliſh 
words following, Mr. How (again meaning the ſaid Jo/n, ) is in the 
intereſt of the French King; by means of Tpeaking, proclaiming and 
publiſhing of which falſe and ſcandalous words, the ſaid Jo/n is not 
only grievouſly injured in his ſaid good name, character, reputation 
P10. credit and eſteem, ande fallen into great ſcandal and ignominy, with 
* ſeveral faithful ſubjeQs of his ſaid late Majeſty, and of her preſent 
Majeſty, and eſpecially with the gentlemen and freeholders of the 
ſaid county of Gloucefler, ſo that they would not, but altogether 
refuſed at the ſaid election, to chooſe him one of the knights of par. 
liament, for that county; but alſo the ſaid F. is thereby greatly 
obſtructed in tranſacting ſeveral of his honeſt and lawful affairs, 
to the damage of the ſaid J. 1000l. and therefore he brings his ſur, 
and good proof of the premiſſes, when the court will conſider 

thereof. 
For reſeu- Glouceſterſhire, Edward Goodman, late of Stawerton, in the fail 
ing a if county, yeoman, was attached to anſwer to Dorothy Burnham, wi 
= fora dow, in an action; that whereas the ſaid Dorothy, by R C. her 
: ſervant, had cauſed a cow to be taken at Stawerton in the ſaid coun- 
ty, fora rent due to her in fee, and there impounded the ſaid cow, 
according to the law and cuſtom of this kingdom of England ; 
wherefore the ſaid Edward, with force and arms broke the ſaid 
pound, and took and carried away the ſaid cow from thence, and 
did her other wrongs, to the great damage of the ſaid Dorothy, and 
againſt the peace of our ſovereign Lord the King; and whereupon 
the ſaid Dorothy, by J. B. her attorney, complains, that wheres 
certain tenements, ( wit) one meſſuage, and one rood of land, 
with the appurtenances, were holden by one 7 M. of one V. B. at 
the yearly rent of 3s. payable on the feaſt of St. Michael the Arch- 
angel every year, of which ſaid rent the ſaid V. B. was ſeiſed by 
the hands of the ſaid T. M. as by the hands of his very tenant ; and 
being ſo ſeiſed thereof, the ſaid V. made his laſt will and teſtament 


at Stawerton aforeſaid, and thereby (among ft other things,) EN * 
eviſ⸗ 


Eren a—_ __ 3 IN 4 
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deviſed the ſaid rent to the ſaid Dorothy, for her the ſaid Dorothy 
to have and hold the ſame for her life; and afterwards the ſaid . 
died at Staverton, ſeiſed as aforeſaid of the ſaid rent, after whoſe 
death ſhe the ſaid Dorothy was ſeiſed of the ſaid rent in her de- 
meſne, as of a freehold, for the-term of her life, by virtue of the 
ſaid deviſe ; and being ſo ſeized thereof, ſhe the ſaid Dorothy 
afterwards, (to wit) on the 27th day of October, in the year of our 
Lord 1698, by R. G. her ſervant, cauſed the faid cow to be taken 
and there impounded, according to the law and cuſtom of this 
kingdom of England, in two rods of land, parcel of the ſaid meſ- 
ſuage, and one rood of land at Staverton aforeſaid, for the ſaid 
yearly rent for four years being in arrear, on the feaſt of St. Mi- 
chael the Archangel then laſt paſt, and unpaid to the ſaid Dorothy ; 
and the ſaid E. afterwards, (that is to ſay) on the ſame 27th day 
of Odaber, in the ſaid year of our Lord 1698, at Staverton afore- 
ſaid, wich force and arms, broke into the ſaid pound, and from 
thence took and carried away the ſaid cow, and did him other 
wrongs, and ſo forth, to the great damage, and ſo forth, and againſt 
the peace, and ſo forth ; whereupon ſhe declares that ſhe is injured 
and endamaged to the value of 2ol. and thereof ſhe brings her ſuir, 


- good proof of the premiſſes, when the court will conſider 
ereof. 


*ALWAYES againſt BROOM and others. P 211. 


Tiny the Seventh of King Willian the Third. 


Suffolk, Thomas Broome, late of Snape, in the ſaid county, inn- Lut, 1259, 
bolder, and Robert Davis, late, of Tunſtall, in the ſaid county, yeo- The Writ, 
nan, was attached to anſwer to William Alwayes, in an action; 

Whereas the ſaid WW. A, would have taken ſome cattle doing him 
Gama e, (o wit) five hogs of the ſaid Thomas Broome, at Snape 

relaid, and would have impounded them according to the law 
ud cuſtorns of this kingdom of England, and had impounded only 
me thereof; wherefore the ſaid Thomas and Robert, together with 
me William Bankes, late of Snape aforeſaid, huſbandman, with 

and arms reſcued the ſaid four hogs ſo as aforeſaid, not im- 
punded at Snape aforeſaid, and with force and arms broke the 
vid pound, and took and carried away the ſaid hog that was im- 
Funded, as aforeſaid, and did him other wrongs, to the great da- 


mage 
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. F i eace of our ſovereign Lord 
mage of the ſaid . A. and agua. ig) late Queen of England; 
| the King, and our * of 5 W. B. his attorney, complains, 
The decle- and whereupon the ſaid A. would have taken ſome cattle 2 * 
ration rhe "hat whereas the Taj. JF” d at Snape aforeſaid, (io wit) five hogs 
the plaintiff damage, in five acres of land a Id have impounded them, ac- 
would Sore eee Broome, and vs . 
diſtrained rding to the law and cuſtoms of t „ 
five hogs, coramg one of them only at Tunſtall ; whe os of 
d had impounded d fo forth, on the 28th day 
— 75 Thomas and Robert, together with, an nd ſo ferth with force and 
apr une, in the year of our Lord 1694, 1 id four hogs lo as aforeſaid 
E kr Gag ts ya pan 5 impound: 
had im- impounded, and took and ca rongs, and ſo forth, to the 
pounded not f. id, and did him other w 86, * orth ; 
Th 6 gre dang, nd fr, doin the, pre, nd fot 
cefencant 0 reupon he declares that he is inju his ſuit, and good proof of 
with others e al = ol. and thereupon he SONS. eee 
reſcued the the premiſſes, when the court will conſi n Dawſon their attorney, 
Dien _— the ſaid T homas and Robert, by Jo = and ſo forth ; and the 
. y voad yrw ee eee premifles, where- 
— and gie Robert pleads that he is in no wiſe of y fhe puts himſelf upon 
from thence of the a. ee 9 likewiſe the ſame ; and K 
took the ry, and the ſaid V. A. do nd breaking the 
hog that the count Fs s to coming with force and arms, a 1 Bl 
Pounded, 810 _— hos ſuppoſed to 1 e county; 
3 a . hereof, and thereo e p ſcuing the 
— deſen- A x 17. A. doth likewiſe the ſame ; e ee Jed 
dant Davies an d four hogs, and taking and carrying 3 ſaid A. by his decla- 
pleads noe fa: 8 ſu poſed to be done, whereof the g e 2s fad 
— — bool 3 the ſaicl Thomas pleac 1 him, becauſe be 
P. 1 WA * ought not to have his ſaid action . a urtenances, in 
1 5 ſaid five acres of land, with the PP he Cid four 
on, The ſays, that the ſaid Thimas (to uit) d ; id 
. pleats which the ſaid five 2 x _ by the ſaid . A. in the . 
N. pleads 5 d one hog above-men , d at the time 
woes, wood esd, to — been taken as r zan the appurtenances, 
IG 26 king, were the hive acres of land, w 
er he ſaid time, when and 
d at the ſai , 1 
d iff ; urtenances are an ; whereup0 
295mg mags WER 8 and freehold of the ſaid Thomas 3 
ſo forth, were .. hen the {aid reſcue w he 
— as Sy the ſaid Thomas at the ſaid _ whe the ſaid five hogs, out 5 = 
taking 1 ay | ich 1a! 
3 k, and carried away - whi 
wore 7 — —_— 975 . A. as it 8 wage. ugh = ba 2 manner an 
. id five ho 
—— taking and carrying wid red + is CO reſcue of the — 
ede orm, and for the reaſon a In the ſaid one 
wes" wg four | hogs - and taking and carrying e this he is ready 9 
rar 8 3 the ſaid /. 4, above 2 rale the ſaid . . 
ſreehold, iy; wherefore he prays judgment, wh. forth, 
whereos = to hon his ſaid action thereof againſt him, and /o for An! 
be took the 
1 "SIT © 2 4 . treſ 3, &c, 
— of the cuſtody of the plaintiff, which is the ſame treſpaſ 


f 
. * . fl e acres 0 
the pound, called the Home-Mar/h, in Snape aforeſaid, which ſaid fi 
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And the ſaid William replies, that he onght not to be precluded Replication 
from having his ſaid aQion, by reaſon of any thing above ls 6 that he was 
becauſe he ſays, that at the ſaid time when, and ſo forth, he the ſaid 8 

V. was ſeiſed of a cloſe of land, with the appurtenances, called the prone * 
Lift, in Snape aforeſaid, in his demeſne as of a fee, being the ſaid the Lin, 

five acres of land, with the appurtenances above-mentioned in the being the 
ſaid declaration, and that the ſaid William had taken the ſaid hogs ſaid five 
doing him damage, (to wit) in his cloſe called the Lif, and would aun the 


. 8 d .* 
have impounded them according to the law and cuſtom of this peg ang 


kingdom of England, and had impounded one of them at Tunſtall cites that 
aforeſaid ; and that the ſaid Thomas and Robert, together with, and part of the 
+ forth, on the 28th day of June, in the year of our Lord 1694, declaration, 


with force and arms, at Snape aforeſaid, reſcued the ſaid hogs fo — 8 


; as aſoreſaid not impounded, and with force and arms broke the ſaid they were 

e pound, and took and carried away the ſaid hog that was impound- taken in 

of ed as aforeſaid, as the ſaid William above thereof complains againſt the home 
him, without that, That thoſe hogs were taken in the ſaid five marſh, 

Ys eres of land, with the appurtenances called the Home Mar/h, as 

he the ſaid Tomas and Robert above in pleading thereto have alledged ; 

e- 


and this he is ready to veriſy: Whereupon in as much as the ſaid 


on Thomas and Robert do above acknowledge the breaking the ſaid 

he pound, and the taking and carrying away the ſaid one hog, and the 

the reſcuing the reſidue thereof, the ſaid William prays judgment, and 

ho that his damages on that occaſion may be awarded to him, and 

'y 3 þ farth, | 2822 
the And the ſaid Thomas as to the ſaid reſcuing of the ſaid four of 3 
ded the five hogs, above ſuppoſed by the ſaid V. A. in his replication of the four 
cla- o have been taken by the ſaid William, doing him damage in the Hogs, by 
faid ud place now aſſigned, called the Lift, in Snape aforeſaid ; and the repliea- 
e be to the taking and carrying away the ſaid one hog above ſuppo- 104 1 e 
* ſed by the ſaid William in his replication to have been by him im- 1 
by wunded for the ſaid damage, above ſuppoſed to be done by the P *21 

{al p ad one hog, in the * ſaid new aſſigned place called the Lift, in zu the * 
ne 0 inape aforeſaid, he ſays, that the ſaid /. A. ought not to have his new afign- 
oy id action thereof againſt him, becauſe he pleads by way of rejoin- ed; and as 
es 4 ler, that after the fai VA. had taken the ſaid hogs doing da- 10 the ta- 

n an unge in the ſaid new aſſigned place, and before that the ſaid Thomas _-_ _ 
e ad taken and carried away the ſaid hogs out of the cuſtody of the 3 
aq" ld /. 4. (to avit) on the 28th day of June, in the ſaid year of faid one 
a nr Lord 1694, at Snape aforeſaid, he the ſaid Thomas offered to Hog, that 


My the ſaid /. A. 10s. of lawful money of England, for the ſaid ibe Plaintiff 


r mage done as aforeſaid by the ſaid hogs, in the ſaid new aſſigned NOT OY 

2 . = ; h 8 j 
e * Pace, which ſaid 10s. were ſufficient amends for the damage done od = 
2 1 


0 the ſaid V. A. in the ſaid new aſſigned place, which ſaid 10s, cauſe that 
4 de ſaid JJ. 4. then and there did, and ever ſince hath refuſed to at the time 
He, pr of, and would have then and there impounded the ſaid hogs ben the 


he ſaid damage done in the ſaid new aſſigned place; for which wee token 


. * ſaid Thomas, at the ſaid time when, and o forth, took the deſen. 
or, J. 8 


and 
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| Gant ten- and carried away the ſaid five hogs out of the cuſtody of the ſaid I/. 


dered - A. at Snape aforeſaid, as he might well do; which ſaid taking and ; 
amends. carrying away the faid five hogs in the manner and form, and for f 
the reaſons aforeſaid, is the ſame reſcue of the ſaid four hogs, and g 
the taking and carrying away the ſaid one hog, taken by the ſaid V/. 5 
A. as aforeſaid, doing damage in the new aſſigned place above , 


ſaid . A. above complains ; and this he is ready to verify; where- 


mentioned by the ſaid William in his replication, and whereof the of 
fore he prays judgment, whether the ſaid VJ. A. ought to have his l 


ſaid action thereof againſt him, and ſo forth. 
To which there was a Demurrer, and a Joinder in Demurrer ; and 5 
the chief exception that vas taken was, that the Defendant in his Bar K 
. pleads that the place æuſiere the Catile was taken was his Freehold, and * 
t by his rejoinder pleads Tender of Amends, and ſo the Plaintiff's Coun- , 
fel would have had it that it vas therefore a Departure; but as U 1 


/ that the Court held, that the pleading the Tender of Amends was 
not any Departure, b-cauſe it was pleaded to a Treſpaſs in the new y 
aſſigned Place; and the Bar by that new aſſignment was gone. 6 

Another exception was taken, that the Plaintiff had declared, 


that one of the hogs was impounded, and the defendant had ſaid they "y 
avere all in the poſſeſſion of the plaintiſf, and that then he tendered him . 5 


Amends, but had not traverſed that one of them was impounded ; fr W, 
if one of them was impounded, the Tender as to that came 150 late ; 


and alths he had pleaded Not-guilty to the Pound-Breach, yet that ” 
| ewould not mend the matter; for it might be that he did not break the "Hl 
Pound, becaufe the Door of the Pound might be open, and then it — 


was mn Pound-Breach to take the hog out of it, yet the Tender of Wl . 
Amends as to that came too late ; and of that opinion it ſeems was the 10 


; whole court, for ſaying all the hogs were in the poſſeſſion of the plaint f an 
Lut. 1262. when he tendered Amends, was but argumentative, and not ary he 
direct anſwer, that one of the hogs was not impounded before. a 
P“ 214 Another exception was taken to the writ, that it wvas in part d = 
writ of Reſcue, and in another part, a writ of Pound-Þreacl, 3 5 
which are tuo diſtin writs in the regiſter, but at another day % n la 
plaintiff had Judgment by the opinion of the whole court. went 
p A declara- Hellum (ic 2vit) Robert Startup complains againſt John Dodderidy % N 
| Gon in cale cſergyman, in an action of 7 reſpaſs upon the Caſe, and there arc Hin @ 
by the Oc- = -.? / Une, ( 


* pledges for the proſecution. (o wit) John Doe and Richard Rv ; 47 
acainſt the and whereupon the ſaid Robert, by G. E. his attorney, complains, a“ 
Refror, ſur that whereas the ſaid John, on the 23d day of June, in the third he fa 
nut taking year of the reign: of his preſent Majeſty, was, and long before had, Þ bei 


- and ever fince hath been, and now is, rector of the pariſh church; 

ut aa! Of Whatlingion, in the county of Sufſex, and within the juriſdictio Mil 

divided. Of this court; and euhereas alſo the tithes of graſs, corn and ha. Si 
from time to time growing, renewing and ariſing within the om 0 

pariſh, are, and for ſo long a time as there is no remembrance 9 oe 
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any man to the contrary, have been payable to the rector of the ſaid 
church for the time being; and the proprietors of any graſs, corn, 
or hay growing, rene wing and inereaſing in the ſaid pariſh, during 
all that time have uſed, accuſtomed, and ought, to divide, ſer out, 
and leave the riches of graſs, corn and hay, divided from. nine parts 
thereof, for the uſe of the rector for the time being; and the rector 
of the ſaid church for the time being, at his own coſts and charges, 
within a convenient time after the dividing, ſeparating, ſetting out, 
and leaving the ſaid tithes, and notice thereof given to him, hath 
uſed, and ought to carry away from off the lands whereon ſuch - 
tithes have grown, been renewing and ariſing, the ſaid tithes, fo as 
aforeſaid divided, ſeparated, ſet out and leſt ; and whereas the ſaid 
Robert, on the 24th day of June, in the third year of the reign of 
her ſaid preſent Majeſty, was, and long before had, and ever ſince 
hath been, and now is, a poſſeſſor and occupier of a cloſe of land, 
with the appurtenances called the Kings-Hill, otherwiſe King /land- 
Meadow, in Whatlington aforeſaid, and within the ſaid juriſdiction, 
containing by eſtimation eighteen acres ; and being ſo poſleſſed 
thereof, the ſaid Robert, afterwards, (that is to ſay) on the 28th 
tay of June, in the year aforeſaid, mow'd the hay growing, renew- 
ing, and encreaſing on the ſaid eighteen acres of land lying at 
Vhatlington aforeſaid, and within the juriſdiction of the ſaid court, 
and then and there made and ſet up the ſame in cocks, and after the 
making the ſaine into cocks, he the ſaid Robert then and there, in a 
due and proper manner, divided, ſeparated, and ſet the i oth part 
from the nine other parts thereof, and left the ſame for the ule of 
the ſaid Jon, then and now rector of the ſaid church, and alſo the 
ld Robert, afterwards, (to wit) on the 29th day of Tune in the 
laid year, at Whatlington aforeſaid, and within the juriſdiction of 
de ſaid court, gave notice thereof to the ſaid John, then and now 
rector of the ſaid church, Nevertheleſs the ſaid 7% well know - 
gehe premiſſes, but contriving and waliciouſly intending to deprive 
ud o:ſtruQ the ſaid Robert from having and receiving the profit of 
tis {aid cloſe, did nat carry away the ſaid tithes of hay, (to wit) 
wenty-five cocks of hay, divided, ſeparated, ſer out, and left for | 
de tithes of hay of the ſaid cloſe, but permitted the ſaid twenty P *21 5. 
ve cocks of hay to ſtand and remain upon the ſaid cloſe for a long 
ne, (io vit from the ſaid 29th day of June, until the 26th day of 
&guft next following, whereby the ſaid Robert, during all that 
une, totally loſt, and was deprived of the profit and advantage of 
de {aid cloſe, to the damage of the. ſaid Robert 101. and thereof 
brings his ſuit, and hath good proof of the premiſſes, when the 
dun will conſider thereof. 


ad Sir K. (. Ent. late ſheriff of the county of Middleſex, for this the ſheriff 
aſe (9 it) that whereas the ſaid John on the 1 gth day of Octo. of Middle- 
in the year of our Lord 1702. at the pariſh of St. Clement taking ſuff- 


2 Danes, cient pledg- 


Middleſex. fon Saunders, Eſq; complains of Sir S. G. bart. Caſe agaiaſt 


— — — — — 
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| es in re. Danes, in the ſaid county of Middleſex, was poſſeſſed of a Bedflead, 
one”: . Bolfter, a Pillow, fix Curtains, (then naming the reſt of the Goods) 
to the value of 200l. as of his own goods and chattles: And 
whereas the ſaid S. and N. the ſame Day and Tear, were, and Jong 
before had been ſheriff of the ſaid county of Middleſex, and the 
ſaid John being ſo poſſeſſed of the ſaid goods ind chattles, they the 
faid F. and R. being as aforeſaid the ſheriff of the ſaid county of 
Middleſex, having no regard to the duty of their ſaid office, but 
contriving, and fraudulently intending to deceive and defraud the 
faid John of his ſaid goods and chattles, the ſame Dny and Tear, in 
the ſaid patiſh of St. Clement Danes, in the ſaid county of Middle 
ſex, under a colour of their ſaid office, (finding the faid goods and 
chartles at the ſaid pariſh of Sr. Clement Danes) on a plaint levied 
hy one V. Preſgrave, who pretended the ſaid goods and chartles 
were his own goods and chattles, and that they of right belonged 
and appertained to him; and that the goods and chatthes had been 
taken, and unjuſtly derained againſt ſureties and pledges, cauſed 
the ſaid goods and chattles to be replevied from the poſſeſſion of the 
ſaid J. F. and to be delivered to the ſaid JF. P. without having or 
taking ſufficient ſureties or pledges, ot any ſufficient ſecurity what- 
ever, for his ſaid V. V. Weges. his ſaid plaint againſt the ſaid 

J. S. for the ſuppoſed taking and unjuſtly detaining the ſaid goods 
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and chattles, and for making a return of the faid goods and chartles 
ro the ſaid J. S. if a return of the ſame ſhould be awarded to him, 
as by the law and cuſtoms of this kingdom of England, and the duy 
of their laid office mw onzht to have done; which ſaid plaint after- 
wards by due proceſs of law was tranſmirted into this court of 
our ſaid ſovereign Lold the King. before the King himſelf, where- pt 
ſoever he ſhonld then be.in „7 and whereas alſo afterward, 1 
{to wit) in Eafter term, in the fixth year of the reign of his ſaid th 
preſent Majeſty, he the faid /n Saunders was thereupon ſum- * 
inoned into this court of our faid ſovereigu Lord the King, before __ 
the King himſelf at #efminfler, to anſwer to the faid V. P. in an by 
action wherefore he had taken the faid goods and chatrles ; ard rut 
thereupon ſuch proceedings were had. that it was adjudged by the da 
ſame court at Weſtminſter, on due conſideration, that the fand J. . anc 
ſhould have a return irreplegiable of the faid goods and chatt les tay 
detained ſrom him as aforeſaid, which ſaid judgment is, and now dot 
P *216, remains in “ its full force and virtue not reverſed or annulled ; 20 thre 
that the ſaid goods and chattles ſo as aforefaid, delivered to th layi 
ſaid V. P. by virtue of the ſaid replevin are eloigned and embe7 wen 
,led away to places unknown, and not to be found, whereby thi of p 
ſaid John cannot have the fame returned or delivered to him, a the 
the {aid 7% on that occaſion hath totally Joſt, and been deprive the ; 
of his ſaid goods and chattles, and is without any remedy there! cart], 
to the damage of the {aid Jon 2001. and thereon he brings h the + 


ſuit, and hath ſufficient proof of the premiſſes, when the coul 


Miliſhin 


will conſider thereof. 
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Wilt fire. Sir Anthony A/hly Cooper, bart. complains of Nick- Wl 
olas St, Fohn, Eſq; being in the cuſtody of the marſhal of the Mar- breaking 
/halſea of our ſovereign Lord the King, for this cauſe, (to wit) that do the 
whereas the ſaid A. on the third day of Auguſt, in the 18th year plaintiff's 
of the reign of his preſent Majeſty Char/es the ſecond, now King 4 rg 
of England, was, and now is ſeized in his demeſne, as of a fee, of 2 y 
and in a cloſe of paſture containing 1 24 acres, and of another cloſe of ſeyetal 
of paſture — 80 acres, ſituate below the ſaid cloſe, known perſons eſ- 
by the names of the Purlieus, otherwiſe R»ſſe!ls-Wood, lying in caped into 
Lydiard Millicent, in the ſaid county; which ſaid ſeveral cloſes wedge 
were on the third day of Auguſt, in the ſaid 18th year, and for FOND. + 


| now 


ſeveral years before had been, fenced and _ a bout by the 
ſaid A. 4. C. for the preſervation of the graſs reſpectively growing 
in the ſaid cloſes : And whereas the ſaid cloſe of paſture contain- 
ing 124 acres now is, and for ſo long a time, that there is no me- 

of any man to the contrary, hath been near adjoining to a 
common field called Purton Common, on the north eaſt, and north- 
weſt parts thereof to another common field known by the name of 
Webb's Purlieu, on the ſouth-weſt part thereof; and which ſaid 
common fields lying together, are not e e or divided by any 
hedges or fences: And whereas the grals reſpectively growing in 
the ſaid two cloſes of the ſaid A. A. C. hath yearly, for the ſpace 
of ſix years now laſt paſt, been yalued at 60l. of lawful money of 
England; Nevertheleſs the ſaid M. well knowing the premiſſes, 
but contriving, and ma liciouſiy intending totally to deprive the ſaid 
A. of the whole profit and advantage of his ſaid cloſes, on the third 
day of Auguſt in the ſaid 18th year at Lydiard Millicent aforeſaid, 
broke down, and laid to the ground the ſaid hedges, (to awit) ten 
perches of hedge of the ſaid cloſe, comaining as eforefaid 80 acres, 
and from the faid third day of Augu/t, in the ſaid 18th year, until 
the 13th day of October, in the 28th year of the reign of his pre- 
ſent Majeſty, continued and kept the ſaid hedges thus broken down, 
and laid to the ground, whereby ſeveral cattle, (to _ horſes, 
bulls, oxen, cows, ſheep, heifers and calves, of ſeveral perſons 
running and depaſturing in the ſaid common helds, on the ſaid third 
day of Auguſt, in the faid 18th year, and at {-veral other days 
and times, between the ſaid third day of Augu/t and the ſaid 23d 
day of October, entered out of the ſaid common belds into the faicl 
cloſe of paſture, containing as aforeſaid 124 acres of the ſaid A, 
through the gaps and open places made by the breaking down, and 
laying to the ground the ſaid hedges ; and the ſuid cattle likewiſe 
went and eſcaped out of that ® cloſe to and in the ſaid other cloſe 
of paſture, containing as aforeſaid 80 acres of the ſaid 4. through 
the gaps and open places made by breaking down, and laying to 


P ihe gronnd the hedges aforeſaid ; and during that time the ſaid 
r attle fed on, trod down, and conſumed the graſs of the ſaid A. to 
* tne value of zool. as aforeſaid, reſpectively growing in the ſaid 


cloſes, 


217. 
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cloſes, whereby the ſaid 4. during all that time totally loft, and wa; 
deprived of all the profit and advantage of the ſaid cloſes, to the 
damage of the ſa'd A. 5ool. and thereof he brings. his ſuit, and 
hath good proof of the premiſſes, when the court will conſider 

thereof. | 
Caſc againſt Middleſex. William Brown complains of John Davis, being in 
7 _ the cuſtody of the marſhal of the Mar/halſea of our ſovereign Lord 
for falling the King, before the King himſelf for t/ s Cauſe, (to wit) that 
foul of, and Whereas the ſaid V. on the ſixth day of March, in the fifth year of 
finking the the reign of bis preſent Majeſty at the pariſh of Chelſea, in the ſaid 
plaintiffs county, was legally poſſeſſed of a flit-bottomed boat, as his own 
boat, boat, then loaden with dung, and riding at anchor in the river of 
Thames, within the ſaid pariſh ; and the ſaid F. D was then and 
there maſter and governor of a barge then ſailing in the ſaid 
river Thames within the ſid pariſh, towards the ſaid city of Lan- 
don; and that the ſaid 7 D. then and there fo careleſſy, negli- 
gently, and unſkilfully managed and governed the ſaid barge, that 
the ſaid barge, for want of good and ſufficient management thereof, 
then and there violen'ly ran foul of, and ruſhed upon the ſaid 
William's boat, being loaden as aforeſaid, ſo that rhe ſaid barge 
broke and downed the ſaid boat; and the ſaid William by reaſon 
thereof, not only totally loſt the ſaid dung loaden as aforeſaid, on 
board the ſaid boar, bur allo loſt, and was deprived of all the uſe 
profit, and benefit of his ſaid boat, for the ſpace of fix days then 
next following, and was likewiſe obliged to lay out great ſum. of 
money in and about getting up, unloading and repairing his faid 
boat; whereupon the ſaid William declares that he is injured and 
endamaged to the value of zol. and therefore he brings his ſuit, 
and hath ſufficient proof of the premiſſes, when the court will con- 

ſider thereof. 

Caſe for Middleſex. George Hawwbank complains of Matthew Trim, be- 
not putting ing in the cuſtody of the marihal of the Mar/halſea of our ſovereign 
out a buoy Lord the King, beſore the King himſelf, for this cauſe (te wil) 
to the de- that whereas the ſaid George on the 23d day of September, in the 
* year of our Lord 1697, in the parilh of Stebonheath, otherwiſe 
whereby Stepney, in the ſaid county was, and now is, the maſter of a ſhip 
the plain. or veſſel, called the Herring, being then and there in the ſail 
tif”s ſhip river of Thames, in the {aid pariſh and county; that river then 
OO. being a n:vigable river, and the King's common high- way, which 
3 0 ſaid ſhip or veſſel was then and there moor'4 a-ſhore in the ſaid 
W. 3. pariſh and county. And whereas the ſaid Matthew, the ſame day 
and year was, and long before had been, and now is, the maker 
of a ſhip or veſſel, called the Robert and Samuel, then and there 
being in the ſaid river, near to the ſaid ſhip or veſſel of the ſaid 
George; and the ſaid Matthew contriving, and malicioully intend- 
P *218. ing, greatly to hurt and “ injure the ſaid George, calt an Ancſur, 


with a rope the1e:o affixcd, out of the ſaid ſhip or veſſel 4 a5 
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Ribert and Samuel, and ſo continued the ſame for the ſpace of 
thirty-ſix hours then next following, and did not fix a Buy to the 
{aid Anchor, to ſhew where the ſaid Anchor was placed; by which 
the ſaid ſhip called the Herring, afterwards, (to wit) the ſame day 
and year, in the ſaĩd pariſh and county, at the ebbing of the tide, 
for want of a Buoy being fixed to the ſaid Anchor, fell foul of the 
ſame, in the ſaid river of Thames, in the ſaid pariſh and county, 
whereby the {aid ſhip, by falling foul of the ſaid Anchor, through 
the default of the ſaid Majthew, in not having affixed a Buoy to the 
ame, was rent and bruiſed in ſuch a manner, that the ſaid ſhip 
was then and there ſunk ; whereas according to the cuſtom of Eng- 
land, uſed and approved of for ſo long a time as there is no re- 
membrance of any man to the contrary, all maſters of ſhips, whoſe 
ſhips have been riding at Anchor in any navigable river within this 
kingdom of England have uſed, and during all that time have been 
accuſtomed, and ought to fix a Buoy to their Anc/ors, which hold 
their ſhips ; whereby other veſſels being in ſuch rivers, might by 
means of ſuch Buoy avoid ſuch Anchors, ſo that ſuch other veſſels 
might receive no damage thereby. And whereas the ſaid George 
afrerwards, {to wit) on the 23d day of September, in the ſaid year 


n laſt mentioned, at the ſaid pariſh of Stebonheath, otherwiſe Stepney, 
n in the ſaid county was, and now is the maſter of another veſſel 
le called the Herring, being in the ſaid river of Thames in the ſaid 
en pariſh and county, which ſaid ſhip was moored a {| ore in the ſaid 


pariſh and connty: And whereas the ſaid Matthew was likewiſe 
then and there the maſter of another ſhip called the Robert and Sa- 
mel, lying in the ſaid river of Thames, in the ſaid pariſh and 
it, county, near the ſaid laſt mentioned ſhip of the ſaid George: Ne- 
1ertheleſs the ſaid Matthew contriving and intending greatly to 
damage and injure the ſaid George, caſt an Anchor with a rope 
be- fred thereto out of the ſaid ſhip called the Robert and Samuel, into 
"gh the ſaid river, and there continued it for the ſpace of twenty hours 
hen next following, and had not fixed a Buay to the ſaid Anchor of 


che be laſt mentioned ſhip, to ſhew where the ſaid Anchor of the ſaid 
vile alt mentioned ſhip of the ſaid Matthew was placed, by means 
ſhip whereof the laſt mentioned ſhip of the ſaid George, afterwards, (9 
by ) on the ſame day and year, at the parith aforeſaid, at the eb- 


bing of the tide, for want of a Buoy's being fixed to the ſaid Anc/or, 
the ſaid laſt mentioned ſhip of the ſaid Martherv, then being in 
he ſaid river of Thames in the ſaid pariſh and county, fell upon 
tne ſaid Anchor of the ſaid Matthew laſt mentioned, place as afore- 
ud in the ſaid river of Thames, in the ſaid pariſh and county; 
whereby the ſaid laſt mentioned ſhip of the ſaid George, laden 


_ wh ca- coal, fallen upon the ſaid Anchor laſt mentioned of the ſaid 
— late exo, was, through the default of the ſaid Matthew, rent and 
6 p . ruled in ſuch a manner, that the ſaid laſt mentioned ſhip of the 


d George, was then and there ſunk ; whereupon the ſaid George 
declares 
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declares that he injured and endamaged to the value of 200]. and 


therefore he brings his ſuit, and ſufficient proof of the premiſſes, 


when the court will conſider thereof. 
P“ 219. * Middleſex. Anne Norton complains of Humphrey Paris, being 
Caſe by a in the cuſtody of the marihal of the Mar/halſea of our ſo ereign 
paſſenger Lord the King, before the King himſelf, / for this cauſe) (to wit) 
SOR. S that whereas the ſaid Humphrey, on the firſt day of July, in the 
| fifth year of the reign of our Lord George the ſecond, King of Great 


cairier for 
damages, Britain, and ſo forth, was and for ſeveral years before had and ever 


in over- fince hath been, and now is a common waggoner, (to wit) to carry 


turning bis goods, wares, and merchandizes in his waggon for his ſaid Majeſty's 
When, ſubjefts for hire, to and from the city of London, to the town of Ayles- 
"ris 3 bury, in the county of Bucks ; and whereas the ſaid H. on the ſaid 
bone was firſt day of July, in the year aforeſaid, did, and long before had, and 
broke, &c. ever ſince hath been uſed and accuſtomed, by him and his ſervants, 
to carry and convey ſeveral perſons, ſubje&s of our ſovereign Lord 
the King, for a reaſonable price to be paid him for that purpoſe, 
to and fro from the ſaid city of London, to the ſaid town of Ayleſbury, 
ina waggo of the ſaid Humphrey. And whereas ſhe the ſaid Amme, 
on the day and year aforeſaid, at London aforeſaid, (to wit) in the 
pariſh of St. Sepulehres, in the ward of Farringdon without, at the 
ſpecial inſtance and requeſt of the ſaid Humphrey, entered into the 
ſaid waggon, in order to be ſafely and ſecurely conveyed and car- 
Tied from the ſaid city of London, to the ſaid town of Ayleſbury, for 2 
reaſonable price to be paid by the ſaid Anne to the ſaid Humphrey for 
that purpoſe, And the ſaid Humphrey, the day and year laſt 
above mentioned at London aforeſaid, took and received the ſaid 
Anne into the ſaid waggon, in order to carry and convey her from 
the ſaid city of London, to the ſaid town of Alyeſbury. Nevertheleſ- 
the ſaid Humphrey contriving and intending to defraud and injure 
rhe ſaid Anne, did not carry, nor convey her from the ſaid city of 
London, to the ſaid town of Ayleſbury, but the ſame day and year at 
Kenſington in the county of - Middleſex, drove the ſaid waggon in ſo 
careleſs and negligent a manner, that the waggon was overturned, 
and there y the collar-bone of the ſaid Anne was broke, her ſhoulder- 
bone diſlocated, and her arm very much bruiſed and bent; where- 
upon ſhe declares ſhe is injured and damaged to the value of 100!. 
and therefore ſhe brings her ſuir, and ſufficient proof of the premilles, 
when the court will conſider thereof. 
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SLipPzn againſt Masox. 


Hillary the ſixth of King William the Third. Roll 1203. 


Norfolk. Richard Maſon, late of Nackton, in the ſaid county, Action for 
Eſq. was attached ro anſwer io Samuel Slipper, in an action of an eſcape 
Treſpaſs upon the caſe, and ſo forth; and whereupon the ſaid Samuel, 8 5 — 5 
by William Betts his attorney, complains, that whereas George tit mn 
Oxenden, doctor of laws, the principal official of the gracious excommu- 
court of Canterbury, of the arches of London, in a certain cauſe nication. 
| upon an appeal and complaint lately depending before him in * Tut. lar. 


judgment, and rightfully and lawfully proceeded on in the ſame P 2220. 


i court, (that is to ſay) at London, in the pariſh of St. Mary le Bow, 

> in the ward of Cheap, between S. Slipper, the party appellant, and 

- querelant, and one W. Dade, the Appellee and party complained 

1 againſt, in a certain eccleſiaſtical cauſe, and under the ſpiritual ju- 

"Bb n{diftion, (tat is to ſay) for ſubſtracting and not paying tithes, in a 

ſt juſt and lawful manner of proceeding againſt William Dade, by 

d reaſon of manifeſt contumacy and contempr in nor paying the ſum 

m of four pounds twelve ſhillings and two pence, of lawful money of 

{s England, the principal ſum for tithes, and the ſum of ſeventeen 

re pounds of like lawful money of England, for' expences and coſts of 

of ſuit, as well in the firſt as in the laſt inſtances, amounting in the 

at whole, to the ſum of twenty one pounds twelve ſhillings and two 

ſo pence, which the ſaid V. Lale taking no care to pay, either to the 

d, ſaid Samuel Slipper, or to his proctor within a competent time ap- g, RO TY 
er- pointed for that purpoſe, although the ſaid William Dade having a compe- 
” been then lately admoniſhed, and having been three times fore- tent time 
ol. 


warned, and for a long and ſufficient time expected, pronounced it appointed 
contumacy z and for the puniſhment of his contumacy, decreed er 
lim to be excommunicated, and in the face of the church, (the due tits 
order of law having been firſt obſerved in that particular) cauſed 

and commanded him openly and publickly to be pronounced 22 
excommunicated; which ſaid premiſſes, Thomas by divine provi- ns excom- 
duce archbiſliop of Canterbury, primate and metropolitan of all municated. 
England, afterwards, (that is to ſay) on the ſecond day of Ofober, in That the 
the year of our Lord 1697, under the ſeal of the ſame court, biſnop by 


bznified to our ſaid ſovereign Lord the King, in his high court of x71 ag 


ER 


ſignified 
anccry the ſame to 
che king. 


Vpon 
which a 
writ de ex- 
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Chancery at Weſtminſter, in the ſaid county of Mi daleſex, and ſuch 
proceedings were thereupon had, that afterwards, (Hat is to ſay) on 
the 26th day of October, in the ninth year of the reign of his preſent 
Majeſty, there iſſued out of the ſaid court of Chancery at Weſtminſter, 
againſt the ſaid V. his Majeſty's writ, to take the perſon therein 
ſpecified, to be excommunicated, directed to the then ſheriff of 
the ſaid county of Norfolk, by which ſaid writ, the ſaid then ſheriff 


communi- was commanded that he ſhould execute juſtice on the body of the 
cato &api- ſaid William Dade, according to the cuſtom of England, until the 
endo iſſued ſaid William Dade ſhould make ſatisfaction, as well for the con- 


out, 


That tlie 


tempt of the holy church, as for the injury committed againſt the 
ſaid S. Slipper, and in what manner the ſaid ſheriff ſhould execute 


the ſaid writ, he ſhould cauſe to be known to our ſaid ſovereign 


Lord the King, on the octave of St. Hillary then next following, 
wherever our ſaid ſovereign Lord the King ſhould be in England, 
that he might further cauſe to be done in the premiſes, that which 


of right, and according to the ſtatute in that caſe made and provided 


ought to be done, and in no wiſe to omit it; and that he ſhould 
have there that ſame writ, which ſaid writ afterwards, and before 
the faid ofawe of St. Hillary, (that is to ſay) in the term of St. Mi- 
chael in the ſaid year, was delivered to the ſaid Richard (he then 
being ſheriff of the ſaid county of Norfolk) to be executed in due 
form of law, by virtue of which ſaid writ, he the ſaid Richard 
Ma ſon, afterwards, and before the return thereof, (thiat is to ſay) on 


meriff took the firſt day of December, in the ſaid ninth year, took and arreſted 


him by 
virtue of 
that writ, 


P 221 


and then 
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caps. 


the ſaid William by his body, at Catton in the ſaid county of Mor- 
folk, and had and detained him there in his cuſtody until the ſaid Ri- 
chard Maſon contriving and maliciouly intending to deprive the ſaid 
Samuel of his remedy, for the obtaining the ſaid ſums of money af- 
terwards, (that is toſay) on the firſt day of January, in the faid 
ninth year, permitted the ſaid William to eſcape and go at large 
where he pleaſed at Caiton aforeſaid, without any authority what- 
ſoever, and without the leave of any biſhop or archbiſhop, and 
without the leave, and againſt the will of the ſaid Samuel, or with- 
out any ſecurity whatſoever given, to obey the commands of the 
church in due form of law; (the ſaid Samuel then, or yet not 


having had any ſatisfaction for the ſaid ſums of money, or any part 


thereof) and the ſaid William hath ever ſince withdrawn himſelf 


to places unknown to the ſaid Samuel; and by reaſon of the pre- 


miſſes, he the ſaid Samuel is defrauded from all manner of relief in 
obtaining the ſaid ſums of money, to the damage of the ſaid Samuel 
gol. and therefore he brings his ſuit, and fo . 

This action after ſeveral exceptions in arreſt of judgment was held 
<vauld lie; and for maintenance thereof the following caſes were cited. 
F. N. B. 47 b. Hob. 317. 3 Cro. 838. 1 Lev. 192. | Ke 
947. 1 Cro, 291, 1 Rolls Abr. 110. 5 Co. Williams's coſe. 
2 Jones 132. Moor 648. 3 Cro, 652, & 877. 2 Bulſt. 236. 
Moor. 334. 

PALGRAVE, 
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PALGRAVE, Bart. againſt WindHan, Eſq. 


Norfolk. Francis Windham, late of Cromer in the ſaid county, Caſe on the 
Eſq. was attached to anſwer to Sir Richard Falgrave, bart. admi- _— of 
piſtrator of all the goods and chattels which were the lady Arne | wa of 
Palgrave's, his deceaſed mother, who died inteſtate, in an action of Anne, for 
treſpaſs upon the caſe, and ſo forth : And whereupon the ſaid Richard better ſecu- 
by Thomas Hare his attorney, complains, that whereas by a ſta- rity of 
tute publiſhed in the parliament of our late fovereign Lady Anne, ae 
late Queen of Great Britain, and fo forth, held at Weſtminſter, in the r, by 
county of Midaleſex, on the i 8th day oi Tuly, in the eighth year of tenants, 
ber reign, (amongſt other things) it was enaQted by the authority 
of the {aid parliament, ** that from and after the firſt day of May, 

«* which ſhould be in the year of our Lord 1710, no goods or chat- 

tels, wharſoever lying, or being in or upon any meſſuage, lands „. 

or tenements, which were, 5 thould be demifed for term of O—_ 
* life, of years, at will, or otherwiſe, ſhould be liable to be taken 
aby virtue of any execution, or extent, or upon any pretence 


* whatſoever, unleſs the party at whoſe ſuit the ſaid execution 


* ſhould be proſecuted before the removal of ſuch goods from off 
the ſaid premiſſes, by virtue of which execution or extent, ſhould 
pay tothe landlord of ſuch premiſſes, or his bailiff, all ſuch ſum 
or ſums of money, which were, or ſhould be due for rent of the 
* ſaid premiſſes, at the time of taking ſuch goods and chartels, by 
virtue of ſuch execution, provided that the arrears of rent did 
not exceed upwards of a years rent and in caſe the arrears 
* ſhould exceed a years rent, then the ſaid party, * at whoſe ſuit 
« ſuch execution ſhould be proſecuted, paying to the ſaid landlord, 
* or his bailiff a years rent, ſhould proceed to the execution of the 
* ſaid judgment, as he might have done before the making of the 
„ ſaid act. And the ſheriff and other officer by the ſaid act 
was to have power, and was required to levy and pay to the plain- 
uf, as well the ſaid money fo as aforeſaid paid for rent, as alſo 
the money in the ſaid execution, as by the ſaid ſtatute in hat caſe 
made and provided, may (amongſt other things) more fully and at 
large appear. And whereas the ſaid Lady Anne Palgrave, after 
the making the ſaid act, (to 4vit) on the 16th day of June 1712, That the 

demiſed, and to farm letten, to one David Cook, two meſſuages, —— - 
ad 120 acres of land, with the appurtenances ſituate, lying and be- ill, 
ug in Norwood Birmingham, Town Birmingham, and Bodham, in 

| | | the 
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the ſaid county of Norfolk, for him the ſaid David, and his aſſign, 

to hold, &c, to have and occupy from the feaſt of St, Michael, then laſt paſt, to 
the full end and term of one whole year from thence next enſuing, 

paying, &c, and fully to be compleat and ended; and ſo from year to year as 
long as both parties ſhould pleaſe, paying for the ſame yearly, as 

long as the ſaid David ſhould occupy the ſaid two meſſuages and 

_ 120 acres of land, with the appurtenances, to the ſaid Lady Ame 

Entry of the Palgrave, her heirs and aſſigns, the rent or ſum of ſeventy pounds of 
tenant, Jawful money of Great Britain, to be paid at the feaſts of the annun- 
. ciation of the bleſſed Virgin Mary, and St. Michael the archangel 
hong ' by equal portions ; by virtue of which demiſe, the ſaid David en- 
years, and tered into the ſaid two meſſuages, and 120 acres of land, with the 
70}, for one appurtenances, and was poſſeſſed thereof, and occupied the fame 
year's rent for the ſpace of two years, and 70). of the ſaid rent was due in ar- 
was in ar- rear and unpaid to the ſaid Lady Anne, for one whole year, ending 
88 at the feaſt of St. Michael the archangel, in the year of our Lord 
1713. And whereas afterwards, (to wit) on the ſixth day of Os 

ber, in the 12th year of the reign of her ſaid late Majeſty, at Mor- 

That the od Birmingham aforeſaid, (he the ſaid Francis then, and now being 
defendant, Chief bailiff of the dutchy of Lancaſter, in the ſaid county) by vir- 
by virtue of tue and means of a writ of fieri facias, on the lands and chattels of 
a writ of the ſaid Dawid, proſecuted our of her ſaid late Majeſty's court of 
FieriFaeias, common pleas, (the ſame court then being at Weſtminfler, in the 
county of Middleſex) at the ſuit of Eraſmus Buck, againſt the ſaid 

David Cok, upon a judgment before had and obtained againſt him 

in the ſaid court of common pleas, and directed to the then ſheriff 

and a war- of the county of Norfolk ; and by virtue of a warrant in writing from 
rant from the ſaid ſheriff, ſealed with his ſeal, directed to the ſaid Franc 
the ſherif, Iindham, he the ſaid Francis within the ſaid liberty, (to wit) at 
Norwood Birmingham aforeſaid, took the goods and chattels of the 

— 4 faid David Cook, that then were in and upon the ſaid meſſuages and 
rung lands, with the appurtenances, to the value of 2001, And the fail 
Richard further 4 that after the taking, and before the removal 
That the in- of the ſaid goads and chattels, by means of the ſaid warrant, (i 
teſtate gave wit) the ſame day, year, and place laſt abovementioned, ſhe the 
CO ſaid Lady Anne Palgrave, in her life-time, gave notice to the faic 
of the len. Francis of the ſaid rent due to her as aforeſaid ; and the ſaid Lady 
Anne, then and there demanded the ſaid rent of the ſaid Franc, 

Pp 22 3. *which he the ſaid Francis then and there refuſed to pay out of the 
The breach, {aid goods and chattels. And ſo it was that the ſaid Francis mo 
conſidering the ſaid ſtatute, or in any wiſe fearing the puniſhment 

therein contained, but contriving, and fraudulently intending, Cr? 

tily and ſubrilly to deceive and defraud the ſaid Anne in her li 

time, and the ſaid Richard, after the deceaſe of the ſaid Am" 

this particular, although oſten requeſted, hath not paid to the ſat 

Arne, or to the ſaid Richard after her deceaſe, the ſaid Jol. bel 

in arrear and unpaid to the ſaid Arne as aforeſaid, for the ſaid - 
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for one whole year, ending at the feaſt of St. Michael the archangel, 
in the year of our 1713, nor made any ſatisfaction for the 
ſame z but the ſaid Francis afterwards, (to wit) on the ſixth day of 
Ofober, in the ſaid 1 2th year of the ſaid late Queen, took, cart ied 
away, and removed off and from the ſaid tenements the ſaid goods 
and chattels taken by means of the ſaid warrant, and hath hitherto 
refuſed to pay the ſaid rent, or make any ſatisfaction for the ſame, 
either tothe ſaid Anne in her life time, or after her deceaſe to the 
ſaid Richard (to whom adminiſtration of all and fingular the 
goods and chattles, which were the ſaid Lady Anne's at the time of 
her death, by Thomas Tanner doctor of divinity, lawfully conſtituted 
principal official to Charles lord biſhop of Norwich, was on the 
11th day of June, in the year of our Lord 1716, at Norwood Bir- 
ning ham, aforeſaid, granted in due form of law) and the ſaid Francis 
ſtil] doth refuſe to pay to the ſaid Richard the ſaid 70l. or to make 
him any ſatisfaction for the ſame, to the damage of the ſaid Richard 
100], and thereof he brings his ſuic, and hath good proof of the 
premiſſet, when the court will conſider thereof; and he brings here 
into court the ſaid letters adminiſtratorial, which teſtify the ſaid 


commiſhon of adminiſtration to the ſaid Richard, in the manner as 
above ſet forth, and ſo forth, | 


Goram againſt SwzETINo. 


Mickablmas the Twenty Second of Kiag Charles the Secand. 
| | Roll 367. 


London. Francis Goram complains of Jem Seweeting, being inthe 
cuſtody of the marſhal of i our ſovereign — the In. 
King, before the King himſelf, for this cauſe, (s is 40 .) That A declarat. 
vhereas the ſaid Francis, on the goth day of April, in the year on upon a 
of our Lord 1669, at London aforeſaid, ia the pariſh- of St. policy of 
+ Bow, in the ward of Cheap, according to the ulage and cuſtom mee. 
of merchants, cauſed to be made and written a policy of inſurance, 
in which written policy it is mentioned, that the ſaid Francis Goram Reciting 
_ an afſurance, and cauſed himſelf to be aſſured, loſt or not the policy. 


d from London to any ports, and places out of the ſtreights of 
Gibraltar, at, 


to and again, up and down from port to port, and 


place to place, in trade, and at and from thence to London, 

pon the tackle, furniture, ordnance, artillery, boat, and other 
furniturz, of and in the good ſhip called the Margaret of * London, 
150P *224. 


wo 
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150 ton or thereabonts, whoſe maſter, under God, for that voyage, 
was Hemy Fairweather, or whoſoever ſhould go for maſter in the 
faid ſhip, or by whatſoever name or names the ſaid ſhip or maſter 
ſhould be named or called, beginning the adventure upon the ſaid 
ſhip, and ſo forth, from and immediately following the date of the 
ſaid writing, and ſhould ſo continue and endure, until the ſaid ſhip 
ſhould be arrived to any port or place whatſoever, out of the ſtreights 
of Gibraltar; and during the ſaid time of her abode, and ſtay there, 
ar, to and again, up and down, from port to port in trade, from 
place to place, upon the ſaid ſhip, and ſo forth; and further until 
the ſaid ſhip, together with all her ſaid tackle, ordnance, and o 
forth, ſhould be landed at London, and there moored at anchor 
twenty four hours in good ſafety; and by the ſaid writing it was 
agreed, that the ſaid thip, and ſo forth, for ſo much as concerns the 
inſured was, and ſhould be at all times during the ſaid voyage, 
rated and valued at the full ſum of zool. ſterling, without rendering 
any further account for the ſame, for the adventures and perils 
which the ſaid aſſurers were content to undergo, and had under- 
taken the ſaid voyage, were they of men of war, fire, enemies, 
pirates, rovers, jettizons, letters of mart and counter-mart, captions 
and ſeizures upon the ſea, arreſts, reſtrictions or detentions of all 
Kings and people, of whatſoever names, condition, or quality, bar- 
retry of maſter and mariners, and of all other dangers, damages and or 
misfortunes, which had and ſhould happen to the hurt, detriment but 
or damage of the ſaid ſhip, rackle, and ſo forth, or of any part 
thereof ; and in caſe of any misfortune, it ſhould be lawful for the 
aſſured, their factors, ſervants, and aſſigns, to ſue for, labour, and 
travel, in and about the defence, ſafety and recovery of the ſaid 
ſhip, and ſo forth, or of any part thereof, without prejudice to the 
ſaid aſſurance ;z to the coſt of which, the ſaid inſurers would each 
of them contribute, - according to the rate and quantity of his ſum 
in the ſaid aſſurance; and in this manner the ſaid aſſurers were 
content, and by the ſaid writing, promiſed and obliged themſelves, 
each for his own part, their heirs and executors, and their goods, 
to the aſſurers, their executors, adminiſtrators and aſſigns, tor the 
true performance of the premiſſes, confeſſing themſelves to be paid 
the conſideration due to them for the aſſurance by the ſaid Francis 
Goram, according to the rate of 3]. 1 28. per cent. for fix months, 


and according to that rate monthly; afterwards, and to the end rel 

of the ſaid voyage, until intimation ſhould be given for diſcharging ub 

the ſaid adventure. And the ſaid Francis Goram faith, that alter din 

W the writing, and making of the ſaid policy, (o wit) on the 18th Peet 
3 day of November, in the year of our Lord 1669, at Londen aforeſaid cri. 
| promi'es. in the ſaid pariſh and ward, the ſaid Jon Sweeting had notice of ene: 
the ſaid policy ; and thereupon the ſaid J. S. on the ſaid 18th Cay diere 

of November, in the ſaid year laſt above mentioned, at London afore- Wt, a 

ſaid, in the ſaid pariſh and ward, in conſideration, that the ſaid "7 pa 


Francis 
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Francis Goram, then and there agreed with the ſaid J. S. to pay 
to the ſaid J. S. according to the rate of zl. 1 28. per cent. for fre 
months, beginning the ſaid ad venture from the 2 iſt day of Auguf, 
the ſaid year, and to perform all and fingular the other matters 
and things contained in the ſaid policy, on the part of the *affured, p 22 

to be performed for the inſurance of ou to be made by the ſaid * 
7. & according to the tenor of the ſaid policy; he the ſaid J. 8. 

then and there agreed and was content with the faid policy of aſſu- 

rance, beginning the ſaid adventure from the ſaid 21ſt day of Au- 


| 

| guſl, in the year laſt above mentioned, (the ſhip then being in good 

i afety) according to the tenor and good intent of the ſaid policy; and 

the ſaid J. S. in conſid eration of the premiſſes, then and there un- 

5 dertook, and faĩthfully promiſed the faid Francis, that he the ſa id 

. 7. S. for his part, would well and truly perform all the premiſſes 

e, contained in the ſaid policy, on the part of the aſſured to be per- 

8 formed, as to the fifty pounds, beginning the ſaid adventure, from 

Is the ſaid 21ſt day of Auguf, in the year laſt above mentioned, (the ere. | 
+ {id ſhip being then in good ſafety, : And the faid Francis in fact gn be in 
5, ſays, that the ſaid ſhip, on the 21ſt day of Auguſt, in the year laſt — ſafety 
Gi ibove mentioned, was in good ſafety, ( vit) at London aforeſaid, in at the time 
ll the faid pariſh and ward; but that che ſaid ſhip, tackle, ordnance, of the poli- 


nillery, boat, and other furniture, or any part thereof did not land, . 


on or arrive in good ſafety, from the faid voyage at London aforeſaid, _ 

ont bu afterwards, (to wit} on the 25th day of November, in the year — . 
art «& our Lord 1669 aforefaid, making her faid voyage beyond — | 
Fl ſa, towards Links aforeſaid, being upon the high ſeas, out of with all her 


the ſtreights of Gibraltar, the ſame were drowned and deſtroyed tackle, &c, 


ſaid rough the perils of the ſea, and by the violence of the wind and on the high 
the forms, (to 20itY at London aforeſaid, in the ſaid pariſh and ward "gr — 
each whereupon afterwards, on the 11th day of November, in the 21ſt of Gibs. 
ſum jar of the reign of his preſent Majeſty Charles the ſecond, King of tar. 
were England, and ſo forth, the ſaid Francis gave notice thereof to the That the 
les, lud John Sweeting, at London aforeſaid, in the ſaid pariſh and Plaintiff re- 
oods, wird, and then and there, according to the euſtom of merchants, ares all 
r the wounced to the faid Fo/n Sweeting, and the other aſſurers ſub- the (ig 
paid riding the ſaid policy, all his intereſt in the ſaid ſhip, and the ſhip, Ac. 
ais Wer premiſſes aſſured as aforeſaid ; and then and there requeſted 
ths, te faid John to pay to the ſaid Francis, the ſaid 501, aſſured as 
e end wreſaid by the ſaid John Seweeting, which he the ſaid John ought 
rging "ave paid to the ſaid Francis by reaſon of the premiſſes, and ac- 
alter dmg to the cuſtom of merchants. Nevertheleſs the ſaid Jom 
1 8 ih "ting having no regard to his ſaid promiſe and undertaking, but The breach, 
avg, and fraudulently intending, craftily and ſubtilly to de- 
| we and defraud the ſaid Francis Goram in this particular, did not 


®derg9 the adventure of the ſaid ſhip, tackle, ordnance, artillery, 
=, and other furniture, drowned and deſtroyed as aforeſaid, or 
c part thereof as to the ſaid 5ol. nor hath yet paid to the ſaid 


Francis 


. 
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Francis the ſaid gol. or any part thereof, or as yet in any wiſe 
made him ſatisfaction for the ſame, although the ſaid John Sweeting 
afterwards, (io wit) on the firſt day of March, in the 22d year of 
the reign of his ſaid preſent Majeſty, was by the ſaid Francis Goran 
often requeſted ſo to do at London aforeſaid, in the ſaid pariſh and 
ward ; whereupan the ſaid Francis declares, that he is injured 
and endamaged to the value of 1ool. and thereof he brings his 
ſuit, and hath good proof of the premiſſes, when the court will 
conſider thereof. 

P *226. And now at this day, (to wit) on Monday next aſter three weeks 
The impar- from St. Michael, this ſame term, (to which day the ſaid John 
lance. Sæveeting had leave to imparle to the ſaid bill, and then to anſwer, 
and ſo forth,) as well the ſaid Francis Goram, by his ſaid attorney, 
as the {aid Jo/n Swweeting by Bail Herne his attorney, are come 
before our ſovereign Lord the King at Weſtminſter ; and the ſaid 
Jom defends the force and injury, when, and ſo forth, and ſaith, 
that the ſaid Francis Goram ought not to have and maintain his faid 
That the action thereof againſt him; becauſe he faith, that the ſaid ſhip, 
ſhip, _ tackle, ordnance, artillery, boat, and other furniture aforeſaid, 
fafory ang after the making the ſaid policy, and before the day of exhibiting 
traverſe the ſaid bill, (0 wit) on the 2oth day of Fuly, in the 22d year cf 
that the the reign of his ſaid preſent Majeſty, landed and arrived at London, 
ſhip, tackle. (7, avit) in the pariſh of St. Mary le Bow, in the ward of Cheap, in 
— rr uot ſafety, from the ſaid voyage; and the ſaid ſhip with all her 
es, laid tackle, ordnance, and ſo forth, was there moored at anchor 
twenty four hours in good ſafety, 4vithout that, that the faid ſhip, 
tackle, ordnance, artillery, boat, and other furniture, was crown- 
ed and deſtroyed in the ſaid voyage, in ſuch manner and form as 
the ſaid Francis hath above alledged ; and this be is ready to 
verify; wherefore he prays judgment, whether the ſaid Francis 
2 to have and maintain his ſaid action againſt him, and / 
oth. 
And the ſaid Francis ſaith, that he ought not to be precludes 
ſrom having his action thereof againſt the ſaid Jon, by reaſon 0: 
any thing above alledged by the {aid Jom in his plea, becauſe he 
ſays, that the ſaid plea, in the manner and form, as the ſame “ 
above pleaded by the ſaid John, and the ſubſtance therein contaln- 
ed, are in Jaw inſufficient to preclude the ſaid ' Francis, from bi 
having the ſaid action thereof againſt the ſaid Fo/n, to which ple 
the ſaid Francis is under no neceſſity, or in any wiſe bound by the 
law of the land to make anſwer ; and this he is ready to verily ; 
- whereupon, for want of a ſufficient plea in this particular, the ſaid 
Francis prays judgment, and that his damages occaſioned by th. 
premiſes may be awarded to him, and ſo forth, and for cauſes 0 
demurrer in law to the ſaid plea, he the ſaid Francis, according 10 

the for of the ſtatute in that caſe made and provided, ſhews to, © 
lays before this court of our ſovereign Lord the King this 3 


Demurrer. 
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reaſon, (zo wit) for that the ſaid plea is argumentative, negative 
regnant, uncertain, and defeQtive in form. a 


the traverſe in the defendant's plea ; for as it was taken, if any of 
the things therein enumerated arrived in ſafety, as if the ſhip irſelf 
was ſafely landed, and all the goods and merchandizes, and all the 
nckle, ordnance, Ic. had been loſt, whereby, 3 the 
policy, the plaintiff ought to have had ſatisſa tion; yet if the iſſue 
had been taken upon the defendant's traverſe, it would have been 
zgainſt the plaintiff z and this action being only for damages, accord- 
ing to the loſs that the plaintit had ſuſtained, every part ought'to 
hare been put in iſſue ; but here unleſs the plaintiff proves that the 


and if the defendant proves, that a cable, or an anchor, arrived in 


aken iſſue on that traverſe. | 10 Un 

But it was argued. by the defendant's counſel, that in this policy 
there were two clauſes ; Firft, that if the ſhip, or tackle were 
(zmnitied, the plajnriff might labour to ſave them, and the defend- 
ut was to pay his proportion of the charges of it. Second/y,” that 
{the ſaid ſhip, goods, and ſo forth, ſhould be totally loſt, then 
the defendant was to pay the 5ol. and here the plaintiff hath averred 
i wal loſs of the ſhip and goods, for which he demands the gol; 
ad the plaintiff having averred in the copulative, that the ſaid ſhip, 
ack]e, ordnance, artillery, boat, and other furniture, were totall 
lot, he hath thereby given advantage to the defendant to traverſe it 
preciſely as he alledged, and that he ought not to recover damages 
«this breach; but notwithſtanding what was alledged by the de- 
*adant's counſel, the court were of opinion for the plaintiff, and 
ud, the defendant might prove, that ſo much and no more were 
uſt, in mitigation of damages upon the <vrit of enquiry ; and the 
ales in the margin of the book are as fo lows, S. C. 2 Kb. 717, 
122. wide Molloy, Lib. 2. 7. 3 Lev. 320. 4 Mod 58. 1 Show. 
90. 2 Salk. 443. wide 2 Salk. 361, 629, 640. Yaug. 15,16, 
J. Ray 199. 1 Vent. 101, 1279. 1 Lev. 192. 2 Lev. 112. 
and. 307, 267, 312. 1 Mod. 72. 2 Show, Pal. 380, 381. 
is. 103. 2 Saund. 180, 181, 295. 1 Lev. 58. 2 Sho. caſe 
42, 2, V. Lut. 247. 10 0. 116, 117. 4 O. 3, 6, 7. 
ne 2, 6, 17. Poft 379. Poft 282. : 

Vol I. T 
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ſhip, and all the other things are loſt, he will recover for no part; 


fey, he would be acquitted of the whole, if the plaintiff had 


To which there was a joinder in demurrer, and judgment for , Saund. 
the plaintiff, 3 205. 
The object ion that was taken on behalf of the plaintiff, was to Cate. 


ory 
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 TozBervii againſt . STAMP. 2 Salk. 524. 


Cafe for not . Dorſet ſhire. Thomas Turbervil, Jun. Eſq. complains of John 
ere Stamp, gent. being in the cuſtody of the marſhal of the Mar/halſes 
dant's fre Of our ſovereign Lord the King, before the King himſelf, for this 
carefully, Cauſe, (to <vit ) that whereas according to the law and cuſtoms of 
whereby this kingdom of England, hitherto uſed and approved of, every 
the plain- man of this kingdom, by day and night, is bound to keep his fire 
gods ow fafely and ſecurely, left for want of due care of ſuch fire, any da- 
—_— 8 mage might any wiſe happen to any perſon of the ſame kingdom. 
ſtroyed. And whereas the ſaid Thomas on the ſixth day of April, in the 
ninth year of the reign of our ſovereign Lord, William the third, 
King of England, and ſo forth, was poſſeſſed of a cloſe of furie 
ground, lying and being in the parifh of Stoke, in the ſaid county; 
and whereas the faid John, on the day and year aboveſaid, was 
likewiſe poſſeſſed of another cloſe of furze next adjoining to the 
P“ 328. faid cloſe of the ſaid Thomas, in the ſaid pariſh and ward ; he the 
: ſaid Jo/m, the day, year and place above mentioned, ſo *negligently 
and careleſly kept his fire in the cloſe of furze of the ſaid Jon, 
that for want of due care of the faid fire, the ſaid furze of the ſaid 
Thomas then growing, and being in his ſa id cloſe was burnt down 
and conſumed, to the great damage of the ſaid Thomas, and con- 
trary to the ſaid cuſtom ; whereupon he declares he is injured and 
endamaged to the value of gol. and thereof he brings his ſuit, and 
hath good proof of the premiſſes, when the court will conſider 
thereof. | | rr 
After a verdict it was objected, that the cuſtody extends only to 
fire in his houſe or curtilage, which may be ſaid to be in his power; 
but it was anſwered by the court, that the fire in his field, i 
much his fire, as that in his houſe ; and as he made it, he muſt {tt 
it does no harm, or anſwer the damages if it does. 


5 S2 


*Readings and Obſervations on Actions upon theP *229. 


Caſe, together with an Abridgment of the Ca- 
ſes in the Reports. | | 


ACTIONS on the caſe are to be brought, for a ſatisfaction 
A in damages for injuries done to man, either with reſpect to 
bis own perſon, or the perſons of thoſe in whom he has an intereſt, 
and for injuries done to his property, or to the property wherewith 
he is intruſted by law for the benefit of others. | 

Actions on the caſe which relate to his own perſon, or the per- 
ſons of thoſe in whom he has an intereſt, and ſo relate to him by 
conſequence, are, firſt, for injuries that immediarely deprive him of 
his liberty wrongfully ; as for procuring him to be impriſoned 
without a cauſe, or which tend to deprive him of his life or liberty, 
or to bring him under ſome corpora] or pecuniary puniſhment, 
charging him with the breach of ſome poſitive or penal law. 

Secondly, By ſlandering him in his good name and reputation, 
whereby he may loſe the converſation and acquaintance of the ſo- 
ber part of mankind, or otherwiſe ſlandering him in his trade or 
profeſſion, tending to deprive him of the means of getting his liveli- 
hood, or in his office or dignity, or both; and that by words, or 
writing, the contents whereof are pernicious ſlander 

Thirdly, For beating or hurting his ſervant, thereby diſabling 
bim to do his work. Brownl. 205. Yelv. 89, 90. 

As if a man ſends his ſervant of an errand, and a perſon dig: a 
pit in his way, into which the ſervant fal's and hurts himſelf, the 
maſter may bring this action. 2 Bulſirode 334. 

Actions upon the caſe for injuries relating to a man's property 
may be thus conſidered ; I hat as a man is capable of aquiring pro- 
perty, ſo he hath by law a right to have it preſerved to him; and 
the law with regard to the preſervation of property, hath theſe 
bree following rules relating thereto. . 


Firſt, That no man is to deprive another of his property, or wil- 


fully to do a damage thereto, nor diſturb another in the en- 
joyment thereof. T 2 | | 
Cecondly, 


> 
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Secondly, Every man by the rules of law is bound to take due 
care and preſerve his own property, ſo as the neglect thereof 
may not tend to injure his neigh bour. 

Thirdly, Every man is ſo to uſe and enjoy his own property, that 
he does not, in the manner of his uſe and enjoyment thereof, 
do a damage to the property of his neighbour. 


Under the firſt of theſe fall aQione of trover, and for diſturbances 
and other wrongs, which work an injury by malefeazance, Under 
the ſecond' of theſe naturally follow actions for not repairing: a par- 
tition-wall, fences, and ſuch like. And under the laſt of theſe will 
follow ſuch as ariſe from a man's miſuſe of his property; as if a 
man builds a houſe upon his ground, he muſt not build it in fuch 
a manner as to deſtroy the ancient lights of his neighbour ; nor cen 
he make dams in *his own ground, whereby the water overflows the 
fields of another perſon ; or make a drain in his own ground, which 
carries filth or noifome foil into anothers yard; and there are a 
multitude of another injuries that arife from the- breach of this rule, 


for which this action may be brought. 


| miles. 


And as a man is capable of acquiring property, fo is he of mak- 
ing contracts relating thereto, and the law wills, that every man 
ſhould perform his word and contract with another, fo far, as it is 
to do and perform thar which is right and juſt, 

And every contract is defined to be quaſi actus contra adum, and 
1 in every contract there muſt be guid pro quo. 1 Co. laſt. 
47. 6. | n 

Which word quid ſignifies the conſideration or ground for the 


quo or the promiſe ; and the breach of that purpoſe made upon 2 


good conſideration, is the foundation of the party's complaint, and 
with reſpect to actions founded upon contracts, ſee more hereafter 
under the title ations upon the caſe for not performing of pro- 


And here it is to be obſerved, that as laws are the finews ef 
government, and the very hinges or cementsof ſociery, it is the dut 
of all thoſe that are in office, and have the execution of the laws, 
that they execute their offices duly and uprightly, and according 
to the tenor of thoſe laws, with the execution of which they are fo 
intruſted; and under this head will properly fall ſuch actions 2: 
lie againſt ſheriffs, and ſuch other officers, for wrangs and injuries 
ariſing from the undue execution of thoſe laws that they are entruſted 
to execute. \ 1 rl end; 51 
And as ſuch officers are duly and uprightly to execute ſuch 
laws ; ſo are they not to be moleſted or hindered therein; or any We! 
prevented from the due execution thereof by force or fraud, of 
any other manner howſoever ; if there are, the perſon fo offending 
is liable to render a ſatisfaction in damages for the ſame: under 


which head may be reckoned actions of reſcue, eſcape, Ec. or for 
. N 2 3 diſtur banc? 
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diſturbance of ſuch officers in the execution of their reſpective 
offices, and ſuch like in any manner howſoever. | 

Another ſpecies of this action, is that which ariſes from the duty 
and obligation incumbent upon all perſons of any trade or profeſſion 
whatſoever, to act therein according to the rules of juſtice. 

For as officers entruſted with the laws relating to the publick, 
are to carry themſelves juſtly and uprightly ; ſo every man, of 
what trade, art, myſtery or profeſſion ſoever, is to exerciſe ſuch 
trade, art, myſtery and profeſſion, with due care, diligence and 
induſtry, and without fraud or deceit ; ſo that he neither wilfully, 
negligently, or fraudulently exerciſe ſuch trade, art, myſtery or 
profeſſion, to the damage of any perſon whatſoever, who has en- 
truſted any thing to his care in his proſeſſiun, or deals with him in 
buying and ſelling ; and under this head will naturally follow 
actions againſt attornies, apothecaries, carriers, innkeepers, ſmiths, 
and all others of any trade, art, myſtery, or profeſſion, who fraudu- 
lently, wilfully, or negligently exerciſe their trade or employ ments, 
to the injury and damage of ſuch perſon ſo employing or trading 
with them. | | 

Another ſpecies of this action is for not performing of contracts, 
or doing injuries to another that do not immediately relate to his 


5 own property, but to the property with which he is entruſted for 
the benefit of others, at thoſe actions which may be brought by and 
0 againſt executors or adminiſtrators. 
b And having here laid down the manner, in which actions upon 
: the caſe are intended to be treated of, what is here ſaid before, is 
he only intended that the reader might have a clear perception of 
10 every particular ſubject that follows; and the caſes in the books 


are placed and diſtributed under the following heads. 


Firfl, Of actions ſor falſely and maliciouſly proſecuting the plaintiff 
without a cauſe, or cauſing him to be indicted for a crime ſup- 
poſed to have been done againſt ſome poſlivle or penal law. 

Secondly, Actions for ſlander, whether it be relating to his good 
name and reputation only, or to his trade or profeſſion, teuding 
to deprive him of the means of getting his livelihood ; to his 
office or dignity, or title to lands Vide page 239. 

Thirdly. Of actions upon the caſe for not performing of promiſes. 
p. 286, 

Fourthly, Of actions of deceit upon warranties, &c. 

Fif:hly, Oſtrover and converſion. p. 345. | 

dixthly, Of actions upon the caſe for wrongs by nuſances and an- 
royances. p. 398. By diſturbances p. 404. By negligence. 
p. 405, | 

Sveni, Of actions againſt officers for the undue execution of 

their reſpective offices. p. 409. 


Eighthly, 
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 Eighthly, For diſturbances of officers in the due execution of their 


offices, or for doing ſomewhat whereby they are prevented from 
the due execution of the laws. p. 41 3. 

Ninthly, Of actions againſt attornies, apothecaries, carriers, inn- 
keepers, ſmiths, and all other people of what art, trade, myſtery, 
or profeſſion whatſoever ; for the fraudulent, wilful, or negli- 


gent exerciſe of their profeſſion, trade, art or myſtery, to the 


injury and damage of another. p. 41 4. 


| Tenthly, For damages to be recovered by and againſt executors and 


adminiſtrators. p. 441. 

And firſt, For falſly and malicioufly indicting or proſecuting the 
plaintiff without a cauſe, or impoſing ſome crime upon a man, ſup- 
poſed to have been done or committed againſt ſome poſitive or penal 


law. 


1 The proper action for an impriſonment that is unlawful and 
cannot be warranted is an action of treſpaſs ; but if a man be im- 


priſoned for a large ſum when there is but a ſmall one due, on pur- 


poſe maliciouſly to prevent the party from procuring bail, then an 
action upon the caſe may be brought againſt the bailiff in the action 
who cauſed the party to be ſo maliciouſly detained. Robins v Ro- 
bins. 1 Salk. 15. 

2. The injury for which this action may be brought for charg- 
ing a perſon with crimes done againſt ſome poſitive or penal law, 
may be done by ſeveral, or by one perſon only ; if by ſeveral, and 
there are all the neceſſary requiſites to make it a conſpiracy, 
then the party injured may have a writ of conſpiracy, or this action, 
in the nature of a conſpiracy. 

3. And there is ſome difference between an action of conſpiracy 
and an action upon the caſe, in favour of the latter, that is moſt 
generally uſed, and moſt eligible where it may be had. For in 
an action of conſpiracy it is ſo far material, that there are more 

than one to participate of the offence ; that if the writ be brought 
apainſt ſeveral, and all but one are acquitted, there can be no judg- 
ment againſt the other, New Nat. Brew. 114, 116. Bro. Conſpiracy, 
21. Bend. 138. and if the aQion be brought againſt two, the 
acquittal of one is the acquittal of the other. Cro Elia. 701. 

4. And it cannot be brought againſt the huſband and wife, be- 

cauſe in the eye of the law, they are but one perſon to this and ſeve- 


ral other purpoſes. Palmer 25. New Nat. Brev. 265. 38E. 3. 


3-40 E. 3.19.6. 

5. And in that action, the party who brings it muſt be indiQed, 
arraigned and acquitted ; and it is part of the writ, itſelf, that he 
was legitimo modo acquietatus. ꝙ Co. 56, New Nat. Brew. 260. 

6. And it is expreſly ſaid, in 9 E. 4. 12. that the party muſt 
have been acquiited on a good indictment, or elſe he ſhall not have 
that action, and that it is a good bar to ſay that the indictment wi 


inſufficient, | 
7. Therefore 
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7. Therefore the action upon the caſe, (requiring none of theſe 
qualifications, if there are others ſufficient to ground the action) is 
generally choſen ; and I ſhall confine myſelt to the cafes on this 
head, and only take notice, that this action is alike to the ocher in 
theſe two inſtances, vig. | | 1 

That the proſecution, which is charged upon the defendant to be 
the ground of the plaintiffs action, mult be, e 


Firſt, Yoluntary. Secondly, Malicious. 


Firfl, As to its being voluntary, it is to be obſerved that this ac- 
tion hath been held not to lie againſt a witneſs who comes into a 
court, and gives evidence againſt the defendant, or by the command 
of the juſtices, or ſome of them, draws or procures to be drawn an 
inditment againſt any one; or if being bound to proſecute, or to 
give evidence, he does ſo, though his evidence is falſe. 27 Hen. 
6. 12. 35 Hen. 6.14. 27 Hen. 8. 8. 

But where it appears that a witneſs is officious, and brings an in- 
did ment ready drawn to the court, that is an evidence of its being 
voluntary and malicious. 1 Leon. 107. Cro, Eliz. 70, 134, 
Knight and Fermin, 


Secondly, As to its being malicious, it is here to be conſidered 
what are the marks whereby the malice may be known and diſtin- 
guiſned. Where a party prevails upon a juſtice not to hold a man 
to bail in a matter on which he had brought the plaintiff before him, 
and the juſtice thereupon commits the plaintiff to priſon, for a mat- 
ter that was bailable, and good bail was tendered, this is a ſufficient 
mark of malice in the ur av oy Muriel ver. Tracy, 6 Mod. 169. 

But where the father indicts a man for a rape upon his daughter 
who is an infant, and tells him the party proſecuted was the perſon, 
this ſhall be a ſufficient excuſe to the party proſecuting. Cox ver. 
Werrall, 2 Oo. 193. Telv. 103. 

And if there is a real felony committed, and there are circum- 
ſances happen to concur, which leave more room for a ſuſpicion of 
the perſon proſecuted, than of any other, that ſha]l be a ſufficient 
excuſe to the party proſecuting, Meale ver. Wells, 3 Bulft 284. as 
where the ſteers, which were ſtolen from the defendant, were found 
in the pla intiff's poſſeſſion. | 


licious ; but that does not hold in every caſe, though it has been ſaid 
io hold where the plaintiff was charged with treaſon or felony, or 
crimes of the like nature; yet in an indiQtment for an aſſault or treſ- 
paſs, where the proſecution was plainly malicious, it is not neceſſary 
lun the matter of the proſecution was abſolutely falſe. | 
But it may not be improper to take notice, that a civil action dif- 
very far from an udietment. For in that the defendant has * 
coſts, 


*It has been ſaid, that the accuſation muſt be falſe as well as ma- P 33. 
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colts, and at common law the plaintiff was amerced pro falſo clanure, 
for the eftreats of which amerciaments, warrants were conſtant 
deliyered to the coroners, who by a jury affeer'd them according to 
the malice or vexation of the plaintiff ; alfo in civil actions, the 
plaintiff aſſexts a right, or complains of an injury, and therefore to 
bring an action, tho' there be no good ground, is not actionable, 
becauſe *tis a claim of right, and the plaintiff in ſuch action has 
found pledges, and is amerciable pro fulſo clamore, and is liable to 
coſts ; but yet if one has a cauſe of action for a {mall ſum, and takes 
out a latitat gy a very great ſum, or has no cauſe of action at all, 
and yet maliciouſly ſues the plaintiff, to the intent to impriſon him 
for want of bail, or do him ſome ſpecial prejudice, an action of the 
caſe lies; but then tis not enough to declare generally, that he 
brought an action againſt him ex malitia & fine cauſa, per quod he 
put him to great charge, c. but he muſt ſhew the grievance ſpecially 
as in 1 Sid, 424. | 

So whereas the plaintiff owed the defendant 1oo/. he ſued him 
for 500l. and to hinder him from bail afirmed to the ſheriff 500/. 
was due, per quod he was impriſoned for want of bail, 1 Saund. 228. 
or for that the defendant inteuding to procure his impriſonment, 
where there was no cauſe of action, or without any cauſe of action 
ſued him in an action for 3ool. whereupon he was arreſted, impri- 
ſoned, &c. And yet if one that is not concerned, but a ſtranger, 
procures another to ſue me without a cauſe, I may maintain an 
action againſt him generally. Vide V. B. 98. 2 Inf. 544. 
3 Os. 371. 

2. If a man be ſalſly and maliciouſly indicted of any crime, that 
may prejudice his fame and reputation, he may bring his action, for 
he is falſly and ſcandalized by the malice of the proſecutor ; and 
this is a damage for which the law gives an action. Sid. 46. 
Fol. 1&8. Et; 133; | : 

So if a man be falfly and maliciouſly indiQed of a crime, that ſub- 
jects him to the peril of life or liberty, and for which he may be 
puniſhed, he may bring his action; for he is indangered in this 
reſpect, and receives a damage, for which the law gives an action. 
So if a man be falſly and maliciouſly indicted, though it neither 
touch his fame nor liberty; for it is injurious to his property in 
putting him to a needleſs expence, and a damage to one's property 
will maintain an action, as well as a damage to his fame or Perſon. 


Vide 3 Ed. 3. 19. 3 A/. i. 7 H. 4. 31. 11 H. 7. 25, 26. 


N. Br. 106. Slile 370. 


3. Where a man is falſly and ma liciouſly indicted of a crime 
which hurts his fame, and which is a ſcandal to him, though the 
indictment be inſufficient, or an ignoramus found, yet an action «ies 
for the flander, becauſe the miſchief of that is effected. So it i, it 
it indangered his liberty, and he was aQually impriſoned ; other- 


wiſe where it only concerns his property, for he cannot ſuffer tha! 
in either of thoſe caſes, * 


Bu: 
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But though the action does lie, yet it is ſaid it ought not to be 
favoured ; and therefore 1½, If the indictment be found by the 
Jury, the defendant ſhall not be obliged to ſhew a probable 
cauſe, but it ſhall lie on the plaintiff's fide to prove expreſs rancour 
and malice. .. 2dly, If ignoramus be returned where an indictment 
contains no ſcandal, or the party has not been impriſoned, no action 
lies; otherwiſe if it contains a ſcandal, or the party has been im- 
*priſoned, but then there muſt be evidence of expreſs rancour and 
malice ; for innocence is not ſufficient. 1 Salk. 15. 

Note ; It is ſaid in this very caſe, reported in 5 Mod. 394. that it 
muſt- be admitted, if the indictment be not good, the action will 
fail, becauſe the party is not Jegitimo modo acquietatus, and this upon 
the authority of 2 Inſt, 385. but it was reſolved by my lord chief 
juſtice Parker, as mention'd in the margin of the report in 1 Salk. 
15. and by the whole court, upon great conſideration, that there 
was no reaſon of this diverſity between a malicious proſecution upon 
a good indiQtment, aud upon a bad one; and that this action will 
le r damages, for expences, and ſcandal or impriſonment, though 
the indictment be inſufficient, Hill. 12 Anne, Janes againſt Gwyn, 
entred of Trin. 1 1. of the ſame Queen. Noll. 326. Cartherw. 41 6. 

$0 that the caſe of Agard and Wild, and others in Bridgman 132. 
ſeems not now to be Law, where it was ſaid, that if an indictment be 
inſufficient, although the party pleads not guilty, and is acquitted, * 
yet he ſhall not have a writ of conſpiracy, or an action upon the 
caſe, in the nature of a conſpiracy ; for by ſuch indictment he 
cannot be in any, danger, 9 Edw. 4. 12. 


P *234. 
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The Several Caſes under this particular Head are 
diſtributed in this Order. 


Firſt, Where the Action has been held to be Good, and where 


nor. 

Secondly, Where and when the Action muſt be brought. 

Thirdly, By and againſt whom. 

Fourthly, Of the Declaration. 

Fifthly, Of the Juſtification and other Pleadings. 

N Of che Judgment, Writ of Inquiry of Damages and the 
ution. 


Firſt, Where the Act ion has been held to be Good, and where not. 


1. Where the father proſecuted the plaintiff on ſuſpicion of a 
rape on his daughter, was held not to be malicious, and gave _ 
cauſe 


— . woe ret.” air nm 
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| cauſe of action, what would have made the action good, ſee Cox 
ver. Worral, 2 Cro. 193. f | 


„ Pletcher, 1 Bulft. 185. 
235. 8. Where it is ſaid the action would lie for maliciouſly indicting 


Co. Fac. 357. 
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2. Where a complaint to a juftice of peace, and his binding to 
proſecute, and the party acquitted was held to give 'no E of 
action. Mackinton ver. Allen, Winch 73. 5 
3. Where it was held, that if the indictment is preferred by the 
party agrieved, and he purſues it according to Law no aQion lies, 
yet if malice appears it will, Knight ver. Jermin, 1 Cro. 70, 134. 
4. Where it was held that an action would not lie againſt an at- 
torney for ſuing the plaintiff in an inferiour court. Anonymuc, 
1 Mod. 209. | | 

5. Where it was held that an action would lie for arreſting « 
man for 5001. and holding him to bail when there was but 2001. 
due; the ſame point in Stribber againſt Joſns and Waters, 1 Med. 
4. 2 Keb. 546, 547. Dowſe ver. Swain, 1 Lev. 275. : 

6. Where it was held, that the action would not lie for indiQ- 
ing for a reſcue, though one of the judges ſaid, that if the declara- 
tion had been laid, that the defendant knew it to be falſe, and it 
was done on purpoſe to draw the plaintiff into trouble, it would 
have lain. Raymond 1 35. Low. ver. Bodmore, 1 Lev. 169. 

7. Where the matter was not ſufficient to make it a conſpiracy, 
the defendant being only a witneſs to find the bill. Willing: ver. 
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the plaintiff, being a juſtice of peace, for delivering a vagrant outof 
cuſtody. 2 Keb, 416, 494 Henley v Burflall, Raymond 180. 
9. Where it was held that this action would lie for maliciouſly 
indicting the plaintiff of a treſpaſs. Norris v. Palmer, 2 Mod. 51 
10. Where it has been held, that cauſing a man to be indicted 
for treaſon was not actionable. 1 Roll. 209. Lovet v. Fawkner, 


11. Where the contrary was held, Radney v. Strode, and others. 
2 Shyw. 469. 8 

12. Where the defendant had proſecuted the plaintiff in a wrong 
court, and the action held to lie. Bradley v. Jones, 1 Brown 3. 

1 3. An action upon the caſe lies for cauſing a man to be arreſted 
for a cauſe in an inferior court, which aroſe out of their juriſdic- 
tion, but no action will lie againſt the officer, tho' the court had no 
juriſdiction of the cauſe. Hunſdon v. Cook, Skinner 301. 

14. Where it was held this action would lie for a malicious pro- 
ſecution in a court that had no juriſdiQion, and what was ſaid to be 
proper to be averred. Smith v. Drinkwater, 1 Keb. 627. | 

15. Where a action was ſaid to lie for maliciouſly preſenting 
the plaintiff before perſons that had no juriſdiction, by reaſon of the 
expences and vexation he was put to, Atwood v. Monger, Stile 375. 

16. Where the action was brought for a malicious proſecution 


ups an information, and held good. Moor v. Shutter,. 2 Show. 295: 
e 17. Where 
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17. Where the action was held to lie for informing the commiſ- 
fioners of the cuſtoms, that the plaintiff being an officer took bribes, 
whereby he loſt his office, Corbet v. Pearſon, 1 Lev. 154. 

18. In the caſe of Gray v. Dight, reported in 2 w. 144. and 
in T. Jones 1 32, by the name of Gray v. Degge ; and in Ray. 418. 
by the name of Gray v. Day. It was held, that the action did lie 
againſt the defendant, for proſecuting the plaintiff in the ſpiritual 
court, for refuſing to account as church-warden. V. 1 Jones 312. 
10. 63. Gs. Car. 291. Cro. Fac. 351. Cro Elix. 838. 

19. And in the caſe of Hocking v. Mathews, the action was 
brought for maliciouſly impleading, and cauſing the plaintiff to be 
excommunicated in the eccleſiaſtical court, whereby he was taken 
upon an extommunicato capiendo, and impriſoned ;z and the court 
gave judgment for the plaintiff, For though in an action between 
party and party in the eccleſiaſtical court where (if the matter 
for the defendant) he ſhall have his coſts, no aQtion will lie if the 
court had juriſd iction; yet where there is a. citation ex officio, and 
that is proſecuted maliciouſly without a foundation, the party will 
have his action; for in ſuch ſuit he can have no coſts according to 
the reſolution of Carlion and Mills 1 Cro. 291. and this ſhall be ſo 
intended after a verdict. This caſe of Hockin v. Mathews is reported 
in 1 Ventris 86. 1 Sid. 463. 1 Lev. 292. 

20, But where the party hath a proper remedy in the ſpiritual 


court, though the ſuit be without cauſe, yet the plaintiff ſhall not 


be puniſhed with an action upon the caſe. Cro. Eliz, 836. Bray v. 
Patrid, See Hob, 267. Ney 23, 39. 1 Rolls Abr. 102. el. 2. 

21. Bur if the matter be merely ſpiritual, yet if there ariſes out 
of it matter temporal an action will lie; as where the matter is for 
an excommunication which is ſpiritual, yet where the plaintiff 
charges that the defendant razed the writ, and put out the name 
Harris, and put in the plaintiff's, the action would well lie, Cyo. 
Eliz, 838. Kenton v. Wallinger. For other caſes as to this point, 
* Jenes 304. 3 Cro. 285. Kercheval v. Smith, Danv. Abr. 
78, 7, 80. 

22. Where upon a complaint to a juſtice, who bound the pla in- 
lf over to appear, and the bill of indictment was found ignoramus, 
jet it was held that the action would lie. 2 Roll 18. Palmer 45. 
Wiles 10. _ Dogget v. Lawrey, 2 Cre. 1 


*23. Where the action would lie, though no bill of inditment P 2 36. 


found. Wright v. Black, Winch 28, 5 | 
24. Where the actiou would lie for procuring the plai tiff to be 


outlawed, and what a proper county to bring the action in. Bul- 
Wer v. Smith, 4 Leon. 52. 


25. Where there was a diſpute, whether the action lay for the 
procuri g an appeal for murder. Archebold v. Borrell, 3 Leon. 193, 
26, Where the action was held to lie againſt the under-ſteward 

9 an inferior court who proceeded to judgment, and execution _ 
| 0 
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a habeas corpus cum cauſa delivered to him. Iplett v. Williams, 
3 Leon, 99. 8 

27. Where an action of conſpiracy was held to lie for che delay- 
ing the plaintiff of his ſuit, and not taking bail in a bailable action. 
Cockſal v. the mayor of Boulton, 1 Leon. 189. 

28. Where it is ſaid an action will lie for a malicious attachment 
for goods, and although he ſaid the plaintiff did not alledge the de- 
fendant knew the goods to be the plaintiff's. Saunders v. Powell, 
1 Lev. 129. g | 

29. That the entry of a noli proſegui upon an indiQtment was not 
ſufficient to conſtrue the plaintiff to be /egitimo modo acquietatus to 
maintain the action. Goddard v. Smith, 1 Salk. 21. | 

30. Where the defendant bad ſued out a fieri facias, and the 
ſheriff had returned the writ, that the goods levied remained in his 
hands for want of buyers, and the defendant well knowing this, 
ſued out another, upon which the money was levied ; and held 
that the action would well lie; for Hob. who delivered the judg - 
ment of the court ſaid, if a man ſued me in a proper court without 
ground of truth, and that certainly known to himſelf, I may have 
an action on the caſe againſt him, for the undue vexation and da- 
mage, though the ſuit itſelf be legal, and I cannot complain of it as 
a ſuit. So if a man charge me with a crime, in a court that is in 
no wiſe cognizable of the cauſe, I may have an action for it, and lay 
that very complaint to be the ſlander. Vide the caſe of Buckley and 
Weod, in 4 Coke 14. Water v. Freeman, Hob. 205, 206, 207. 

31. Where the action was held to lie for cauſing the defendant 
to be had before a juſtice, and there charging him with a matte: 
that founded in felony, Neve v. Croſs, Stile 350. 


Secondly, Where and when the Adt ion muſt be brought. 


1. Where the wenue in this action ſhall ariſe from whence the 
cauſe of action ariſes upon an inditment of felony, Hercote v. Han. 
derin and others. 2 Bull. 331. | 

2. Where it was held that this action would not lie in an inſe- 
riour court for a malicious proſecution, for an indictment and ac- 
quittal in the court of king's bench. The King v. Roberts, Mod. Caſe 
in Law and Equity, 307, 208. 

3. Where the court held this action tranſitory. 2 Show. 197. 
Lord Shafiſbury v. Graham, Skinner 4 3. 


Thirdly, By and againſt whom. 


1. Where the action was brought by huſband and wife, and 


there was no judgment, for that Berkley was of opinion that the 2 
coul 
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could not join; but Cro, was of opinion to the contrary. Vide I. 
Tones 440. Dalby v. Dorall & Ux. 3 Cro. 553. | 

2. Where an action upon the caſe in the nature of a conſpiracy 
was brought againſt three, and one only found guilty, and held 


conſpiracy only aggravation. - Pollard v. Evans, 2 Show. 50. S. P. 
adjudged Raymond 176. Skinner v. Gunter, 1 Vent. 12, 19. 


*P ourthly, of the Declaration. 


1. Where the record of the indiQment was not held to be variant 
from that ſer forth in the declaration, though the firſt ſers ſorth, 
1s that it was before juſtices. of the peace only, and the latter went 
8, further, Nec non ad diwerſus felonias, Ic. Audiend & Terminand' 
aſſgnat. Telu. 46. Barnes ver. Conflantine, 2 Cro. 32. 

2. Where the plaintiff ſet forth that he was indicted for felony, 
22 and had not ſaid he was lawfully acquitted thereof, or of the ſaid 
ave felony, but only lawfully acquitted, Ney 116. Bell ver. Fox and 


Gamball, Telv. 161. S. P. 3 Oo. 286, 315, 419. Markham ver. 
* Peſcoad. 2 Cro. 1 30. Bid 
i z. Where the declaration was inſufficient, becauſe the juſtices 
that ſat there to acquit the plaintiff had no ſuch power, and where 
and malice ſhall be intended, an where it muſt be proved.  Throgmer- 
ms caſe, 1 C. 564. © h 

4. Where the declaration was ill, in charging the defendant with 
conſpiracy, to indict him of perjury for ſwearing as a witneſs, but 
_ not before whom the oath was taken. Sherrington ver. Ward, 
05. 724. | 

5. Where the declaration charging the defendant with a fim! 
_ was held good, though the other not ſued, Mills ver. Mills, 
3 Cro, 239. 
e the 6. Where the conſpiracy laid in the declaration was not well ſet 
Han- forth to be purſued and executed, and where one partner may bring 

the action, and where not, without the other. Gore and others ver. 

 infe- Dawbney, 2 Leon. 75. | | 
id ac. 7. Where the plaintiff ſet forth that he was indicted, and does 
| nt in this declaration ſay what was done thereupon, yet the action 
neld to lie, Arundell ver. Triggono, Tel. 116. | 
197 3, Where it was held not to lie to accuſe a man of treaſon, and 
where it is ſaid, that /egitimo modo acguietatus is neceſſary to an action 
conſpiracy, but not to an action upon the caſe in the nature of a 
confpiracy. 2 Noll. 259. Palm. 315. Latch 79. V. Jones 93. 


good, becauſe it is but in its nature an action upon the caſe, and the 


FP *239. 


8 * 271. Smith ver. Craſhaw, Benl. 152. 3 Cro. 15. the ſame 
Cale, ; 


9. Where it was omitted in the declaration, that he falſo impoſed 
he crime of felony on the plaintiff, and ex maltia, held ſufficienc. 
could Maming © Us ver. Fitzherbert, 3 Cro. 271. 

A 10. Where 
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ro. Where the declaration was held good, though the indict- 
ment was laid by way of recital, and though he did not ſay he was 
in goal, whereby to have thewn, that 2 juſtices of the gaol- 
delivery had power to acquit him. Bagnall ver. Knigh, 3 Go. 553, 

11. Whether the plaintiff may join ſeveral conſpiracies in one 
the ſame declaration. Stroud ver. Roper, 1 Bulſt. 15. 

12. Where the plaintiff alledged, that the defendant maliciouſſy 
cauſed him to be indicted, & uod juratores dixerunt quod 1gmra- 
Bant, and it was held to be as good as if it had been ſaid, that the 
jury returned ignoramus. Pauling ver. Shaw, T. Jones 20. 

13. Where this action was held good, though the declaration ſet 
forth that the indictment was for felony, as acceſſary for ſuffering a 
priſoner to eſcape that was convicted of felony, though the matter 
charged was not felony, but a ſcandal lay upon the plaintiff for it; 
and therefore the defendant was to be puniſhed by this action. 
Gardiner ver. Jolly, Stile 157. þ 

14. The declaration ſets forth, the defendant cauſed the plaintiff 
to be indicted, and that upon preferring the bill to the grand Jury, 
they found an ignoramus, and ſo moved in arreſt of judgment that i 
was a repugnancy. Roll chief juſtice inclined to an opinion, that it | 
was not material whether the indictment was good or no, and that | 
it ſhall be conſtrued according to a common intendment that he was 
indicted, though the indictment was not found; but Hales moved 

0 
h 


| 
| 
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to amend his declaration, ſo they went to a new trial. Anonymous, 
Style 372. 885 
P *238+ 15. Where the word falſſy was omitted in the declaration; but 
Roll chief juſtice ſaid, that as it was alledged to be malitioſe, the 8 
word falfly was implied. Kitchinman!'s caſe, Stile 374. 

16. Where it was held that the place ought to be ſhown in the 
declaration, where the defendant procured the plaintiff to be in- N 
dicted Pencaauin ver. Trappin, Latch 262. | 

17. Where a declaration in this action was held naught, for 
ſay ing the defendant maliciouſly proſecuted him without a J cauſe, ſ 
whereas it ſhould have been without any cauſe, or without any ju ? 


before one Chamberlaine, a juſtice of peace, who by the perſuaſion d 
Tracy, refuſed to bail him, though good bail was tendered, and ea 
Chamberlaine committed him to priſon, where money was extorted 

from him; but in no part of the declaration was it ſaid to be with, 4 
out @ probable cauſe ; and Holt chief juſtice held the declaration to be 
ill for that reaſon. Muriel ver. Tracy & aP, 6 Med. 169. 


| : or probable cauſe. Box ver. Taylor, 2 Show. 1 54. th, 
| 18. Where this action was brought againſt Tracy and others, f 1 
| the nature of a conſpiracy, charging them that they, pretexin cu, bo 
| Juſdam warranti, cauſed the plaintiff- to be arreſted and ca dl; 
| 
; 
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Fiftly, Of the Fuſtification and other Pleadings.. 


1. How far a man may encourage the proſecution of an indict- 
ment, and accompany another therein, and juſtify ir. Stone ver. 
Bates, 1 Brownlow 9, e „„ 

2. Where a juſtification to an action of conſpiracy was held good, 
in as much as the defendant confeſſed the procurement of the indict- 
ment, and avoided the action by matter of law. Payne ver. Roche/- 
ter and Whitfield, 1 Cro. 871. | 

3. Where a juſtification for indicting for felony was held good, 
and the doing of it maliciouſly, held not to be traverſable. Cham- 
bers ver. Taylor, 1 Cro. 9oo, go1. | 

4. Where a juſtification was held ill, not ſhewing a ſufficient cauſe 
to _ the defendant with felony. Smith ver. Hodg ſkins, 3 Cro. 
, 276. | | 5 RS 
riff 5. Where a juſtification to this action was held not good. I ale 
17 ver. Hill, 1 Bulſf. 149. 


* 6. Where the defendant had juſtified for cauſing. the plaintiff to 
1 de indicted of felony for ſtealing of ſteers, and the defendant juſti- 

; hed that he was poſſeſſed of five ſteers which were ſtolen from him, 
a that he made freſh ſuit after them, that they were found in the poſ- 
3 ſeſſion of the p aintiff, that the defendant came ro him, and de- 
_ manded to have the ſight of them, which he refuſed to do, and gave 
but him very uncertain anſwers, by reaſon whereot he did ſuſpe& him, 


5 and ſo procured a warrant, and had him before Sir Thomas Bennett; 
who by reaſon of his uncertain anſwers upon his examination did 
alſo ſuſpect him, and committed him, binding him over to appear 
at the next ſeſſions to anſwer this matter; and did alſo then bind 
this defendant to proſecute againſt him, at which time he did ac- 
cordingly proſecute an indiQment againſt him, and then gave this 
matter in evidence to the jury againſt him, who did acquit him, and 
ſo juſtifies his proceedings. Weal ver. Wells, 5 Bulfl, 284. 

7. The plaintiff replied, and ſhews he was a butcher, and bought 
theſe ſteers in Market-Owert, and had tolled for them, and that he 
had killed three of them, and takes a traverſe, ab/que hoc, that he 


cu- 
Sl refuſed to ſhew them to him ; upon a demurrer the court was in- 
Gon of clined to be of opinion it was a good traverſe, and the caſe was 
d, ard retained, but the parties agreed. FM 
xrorted | Fig 

th | e 
Sod *Sixthly, Of the Judgment, Writ of Enquiry, Damages, and Execution. P 39. | 


1. Where an action for words, and procuring him to be indiQed, 
and ten ſhillings damages, was held to be out of the ſtatute of 21 
Jac. ca... 16. of limitations, Bilſard ver. Barnes, S. P. 307. Ad- 
leged Topſal yer. Edwards, 3 Cro. 163. 

2. Where 


: 
, 
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2. Where a judgment in an action for words, and a malicious 
indictment, was reverſed as to the words, and ſtood good as to the 
other. Jacob ver. Mills, 1 Roll 24. | | 

. Where it is ſaid, a man may have an action upon the caſe in 
the nature of a conſpiracy, though he be not acquitted ; but a writ 
of conſpiracy he can't, unleſs he be indifted and acquitted ; and 
where the bill was on an action upon the caſe, and the declaration, 
and the whole record in the nature of a conſpiracy, yet the plaintiff 
had judgment as in caſe, though they require different judgments, 
Cranbank's caſe, 2 Roll 49. 0 "ow; 

4. It is ſaid the jury might, in an inferior court, inquire in ag- 


gravation of damages of matters out of their juriſdiction. Corbets 


ver. Pearſon, i Lev. 154. | 

5. An action was brought for maliciouſly indicting the plaintiff for 
high treaſon, and judgment for the plaintiff, and the jury found ſe- 
veral damages, as to one of the defendants gol. and as to the other 
defendants 1000]. the counſel for the defendant would have it, the 
jury could not thus ſever the damages, becauſe it was laid to be a 
joint treſpaſs ; and Sir John Holt infiſted, that there is no caſe where 
a non proſs can be entered where the pleas are joint, and therefore 
that would not help it, but that it was a diſcharge as to both upon 
the reaſon of the caſe, in Hob. 70. Parker ver. Sir Jom Lawrence 


and others; where it was held, that a non proſs as to one, releaſes 


as to all before judgment; ſo in Sir Jo/n Haydon's caſe, 11 p 5 
where it is ſaid, the jury cannot ſever the damages in ſuch caſe. 
Radney ver. Strode, M al 2 Show. 469. | 

6. Upon an acquittal on an indiQment for a riot, and an action 
brought upon that acquittal, the plaintiff muſt prove the proſecution 
to be malicious. Carthew 416. 


Concerning Actions for Slander. 
In treating of this Action for Slander I ſhall conſider, 


Firſt, The Words. . 
Secondly, The Manner of Declaring. 
Thirdly, The Plea. 

Fourthly, The Trial and Damages. 
Fifthly, The Judgment and Execution. 


Firſt, 


Firſt, Of the Words. 


In Words of Slander, theſe Things are requiſite, 


Firſt, That the Words are either Expreſs and Affirmative, or at leaſt 
that they fo far flrongly imply an Affirmation, that the Hearers may 
intend that the Perſon is actually charged to have done the Fact, or 
ſubje4 to the Slander. | 


. 1. Where one ſays of another, bear witneſs, miſtreſs, he hath 
flolen my hair cloth, no action lies; for this is not a direct affirmative 
to charge him with the ſtealing thereof, but altogether depends 


N upon the teſtimony of another. Telv. 126. Bury ver. Wright. 

YL '2, Where the plaintiff declares, that whereas he had been in- 
% dicted and arraigned for robbing the defendant, and was acquitted, 
1 and the defendant ſaid of him; If A. and B. had done juſtice, he had 


been hanged for robbing me, held the action lies; for it is quaſi an 
affirmative, Cro. Eliz. 786. Royal ver. Peckham. 

3. If one ſays to another, I know myſelf, and I know you, 1 
never bupgered a mare, an action will lie; or otherwiſe by ſuch ſly 
ways 3 expreſſion any man might be flandered. 1 Vent. 276. 
Anonymous, | 

4. So if one ſays, I heard a bird fing, or I dreamt J. S. flole a 
farſe, an action lies. 1 Lev. 277. 1 Vent. 60. 1 Syd. 434. 
2 Lev. 150, 

5. If one man ſays to another, you B. you will lie with a cow 
again ; if you had your deſerts you deſerve to be hanged ; adjudged 
aQtionable. Potzwrite ver. Barrell, 1 Sid. 220. 

6. If A. ſays of B. tau art a baſe rogue, and I will make thee an 
example and precedent for a perjured rogue, an action lies for theſe 
* for they are affirmative with an afſeveration. 1 Noll. Abr. 
49. Pl. 4. 

7. So if A. ſays of B. and C. wwe will haue them fland in the pil- 
0, and have their ears for perjury and ſubornation of perjury, it has 
been adjudged actionable. 1 Rol Abr. fel. 49. Letter P. Pl. ti. 

8. So if one man ſays of another, he ſays I am perjured, but he is 
a ferjured knave as well as I, for he and T. ſeuore one for another, 
a action will lie though he charges him only by way of relation. 
Orton ver. Fuller, Raymond 51. 

9. But if a man ſays of another, he broke my houſe like a thief, no 
tion will lie, becauſe it is not a direct affirmation, only an alluſion, 
2 Vent, 172. Anonymous, 

10. And it hath been adjudged, that not only words that are 

we, and in the preſent- OS are actionable, but likewiſe words 
dat are in the preter-tenſe are likewiſe actionable; as for a man to 
ly of another, J am no traitor, I have ſeen you in the rebellion ; an 

Vor. I, U action 


Firſt, 
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action lies for theſe words, though they are ſpoken of a time paſt, 
and though perhaps there may have- been a general pardon fince he 
was in rebellion ; yet the court will not intend. it; but if there was, 
the defendant ought to ſhew it in pleading. Dalton ver. Sudde, 
1 Lev. 251. 

11. But this is only where the action affects the mind, whereby 
culpa erit in perennis, for where they are ſpoken concerning a diſeaſe, 
that he ſuppoſes, by the words ſpoken, the plaintiff has laboured 
under, whereby he loſt the familiarity of ſober people, or where 
they concern a man's circumſtances, there words of a man in the 

reter-tenſe are not actionable, becauſe a man may have been cured 
of ſuch a diſeaſe, and mighr become a man of good circumſtances, 
Ney 151. Cro. Car. 199. 1 Rolls Abr. 67. Hl. 24. 

12. As to ſay of a man, that he hath broke twice, theſe words are 
not aCtionable, becauſe he may now be a ſufficient man, Latch 114. 
Noy 77. 

oF Yet in 1 Jones 321. it is there held, where a man ſaid of 
another, thou cameſt a broken merchant from Hamburgh, after a 
verdict and ſpecial damages proved; ſo theſe words have been held 
actionable. 

14. I will prove he hath been a bankrupt, and hath agreed with 
his creditors for a noble in the pound, it hath been adjudged, that theſe 
words were actionable. Hill. 3 Fac. B. R. Edmunds ver. Whet- 
lone, New Dy. 72. 3. in the margin. 

15. But if a man ſays of another, thou art a baſe fellow, and haſt 
had the French pax; no action will lie for theſe words, becauſe he th 
may have been cured. V 151. Parſch. 6 Ja. Allen & Sith. 


Allen zo. an 
16. And not only words ſpoken to, or of a man affirmatively, but th 
words by way of interrogation have been adjudged actionable, and 1. 
P *241 very juſtly ; for otherwiſe it would be in the power of any man to 
| 41. Jo another an injury by the moſt malicious words that can poſlibly be ma 


ſpoken by putting them into an interrogating phraſe ; whereas the Th 

hearers have as clear an idea of their having been ſpoken in defi- has 
| mation of him for whom they were intended, as if they had beet La 
| ſpoken to a man, charging him expreſsly with the facts meant therev?. go, 
17. As if a man ſays to another, when wilt thou bring home the 

nine flolen ſheep which thou floleft from J. S. an action will lie for his 

theſe words, 37 £9 38 El. Hunt ver. Thimblethorpe, 1 Rolls Abr. 45. car 

Letter K. pl. In like manner for theſe words, have you broug/ ſug 

home the 40l. you flole, held actionable. May ver. Gibbons, Cr": 16 


* Fac. 568. 9. | 

| h 18. What other interrogating words have been aQionable, art 5 
in the following caſes, ; | her 

Oo. Fac. 422. Nelſon ver. Staffe, | Moor 418. pl. 573. Thin Wil bes 


March 58. thorpe's caſe. that 
Co. Eliz. a7 3. Jordan ver, Lifter. | Palmer 66. Gibbons ver. _ Cay 
Cro, Elix. 26. Griffith ver, Morriſon, | 2 Rolls Rep. 165. the _ : MA Bu 


on Addions on the Caſe, 

19. So conditional words have been held to be actionable, as if a 
man ſays, If J. S. might have his will he would kill the king, an ac- 
tion upon the caſe lies. Sydenham and Man, Cro. Fac. 407. 1 Rolls 
Rep. 427. 3 Bulſt. 260. Hob. 180. 1 Roll. 49. Letter O. pl. 1. 

20. But words in the disjunctive have been held not actionable; 
as if A. ſays of B. to C. his brother, Sirrah, thy brother B. was whipt 
about Taunton caſtle for flealing of ſheep, or elſe was burnt in the hand 
or ſhoulder, whereas he in truth never committed any ſuch felony ; 
theſe words are not actionable, becauſe a man could not have been 
burnt in the ſhoulder for ſtealing ſheep, ſo it makes the words un- 
certain, Cro. Car. 283. | | a 

21. Thou haſt flolen my mare, or conſenting to the ſtealing of her, 
has been held actionable. Cro. Eliz. 780. Griffith's caſe, Ney 172. 

22. Negative words have been held not to be actionable, as to 
fay, I never came home and poxed my wife. Clerk ver, Dyer, Trin. 
10 Geo, Mad. Caſes in Law and Equity. 290. 


Secondly, The matter charged muſt be ſuch as, if true, is againſt 
ſome poſitive law, and the party may be puniſhed for it; or elſe the 
perſon of whom they are ſpoken, muſt have received ſome ſpecial pre- 


ith judice by the words which he muſt aver. 
eſe | 
et- 1. 'Tis to be obſerved, that the words merely ſpiritual without 


any temporal boſs ; as calling a man whore-maſter, or a woman whore, 
buf are not actionable, 1 Rolls Abr. fol. 35. pl. Letter D. pl. 1. Mat- 
he thew v. Croxe. ; 

2. But for words of ſpiritual cognizance only with a temporal bs, 
an action will lie; as where a man ſaid of a woman, at J. S. had 
the uſe of her body, by which ſhe loſes her r are actionable. 
1 RolPs Abr. fol. 35. L. D. pl. 5. Morriſon v. Cade. 

3. And there is no difference where the words are ſpoken of a 
man or woman, if he loſes his marriage; where the words were, 
Thou art a whore maſter, for thou haſt lain with Borwm's wife, and 
ddt to do with her againſt a cheſt. 1 Roll's Abr. fol. 35. pl. 5. 
Lat, 218. 2 Roll's Rep. 273. Palm. 85. Cro. Ja. 323. 2 Bulſt. 89, 
90. 3 Bulſt. 48. 

4. $0 where the defendant ſaid, that the plaintiff had the uſe of 
his wife body by force, and by reaſon thereof, the plaintiff was 
cried before juſtices, and examined for a rape, and laid out ſeveral 

ums of money to get clear from that impuration ; theſe words are 
*iQionable in regard of the temporal I/. 1 Rolfs Abr. 35. L. D. pl. P *242. 
9. Harris v. Smith, Litt. 2337. ; 

5. But where the words are ſpoken in London, of a woman calling 
her lere, they are actionable without alledging any temporal loſs ; 
decauſe by the cuſtom of that place, ſhe is liable to a temporal boſs, 
that is, to be carted. 1 Rolls Abr. 36. L. D. pl. 13. Haſſell v. 
Gert ; tis ſaid in 1 Hd. 97. in the caſe of Roberts v. Herbert, that 
dere is the ſame cuſtom in Southwark, | 
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6. To pronounce a man excommunicated, without having any 
proper authority for ſo doing, is actionable. 1 RolPs Alr. 3). 
Barnabas v. Trauntor, pl. 15. but to ſay a man is excommunicated is 
not actionable. Skinner 1 24. 

7. If one calls a woman copyholder, while ſhe is ſole, a whore, 


tis actionable, by reaſon of the ſpecial damage which may aecrue 


to her. 1 Syd. 214. Boys v. Boys, 4 Co. 17. 

8. So to ſay of another that has lands by diſcent, that he is a baſ- 
tard, an action lies, becauſe theſe words tend to his diſinheritance, 
and diſturbance by ſuit. 1 RolPs Abr. 37. pl. 16. Co. Entr, 28. 
pl. 25. 

0 Di if a man be ſon and heir apparent only, and ſuch words are 
ſaid of him, no action lies. 1 Rolls Abr. fol. 37. pl. 18. 

10. Yet where. the plaintiff declared, that he was heir apparent 
to his father, and B. his brother, and that they had lands, Qc. and 
intended to have ſuffered theſe lands to have deſcended to him, and 
by reaſon of ſpeaking theſe words intended to diſinherjt him, it was 
held the action did lie. 1 RolPs Abr. fol. 38. pl. 21. Humfrys v. 
Slutfield, Cro, Car. 436. Godb. 327. 2 Rolls Rep. 249, 250. 
1 RolPs Rep. 244. 3 Bulſt. 75. Co. Eliz. 346. Dal. 63. Godb. 328, 

11. Words ſubjecting a man to puniſhment may not be actionable 
unleſs ſcandalous ; as where before the late ſtatute of the 5th of 
king G. cap. 15. ſeft.—for killing deer, the words were, Thou art 
one of thoſe that ſtole my Lord Shafiſbury's deer, was held not action- 
able; for though impriſonment, which was then the puniſhment 

will follow, yet *tis ſaid by Holt not to be a ſcandalous puniſhment, 
Salk. 696. Turner v. Ogden. | 

12. The calling a woman an /ermaphrodite was adjudged action- 
able, with ſpecial damages averred, ſetting forth ſhe was a ſchoo|- 
miſtreſs, and Joſt a great many ſcholars. 2 Show, 18. caſe 11. 
Whetherhead v. Brook. 

13. But where words are not actionable in themſelves, and the 
ſpecial damage averred to have been received, could not by any 
conſtruction be received, there though the ſpecial damage is averred, 
yet the words are not actionable with ſuch an averment; as where 
a man ſpoke theſe words of a butcher, on a colloquium of a cow, and 
the fleſh, that the cow died with calving ; per quod he bft cuſiv- 
mers, after a verdi& the judgment was arreſted ; otherwiſe would 
ir have been if the plaintiff had averred that he could not fell the 
reſt of his cow. Salk, 693. Taſſan v. Rogers. 


Of Words charging a Perſon with a Diſeaſe. 


I. In charging a man or woman with bavin the French pox, i 
15 neceſſary that the words carry a plain indication, that the defen- 
dant meant the French pox, otherwiſe no action lies for 9 

| em; 
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chem; as for example, no action lies for the ſeveral words fol- 
lowing, to ſay Thou art a pockey whore, go to John Hawkins the 
leach for the pox. Mich. 17 Ja. B. R. between and 
Farin, 1 Rolls Abr. 67. L. Z. pl. 23. and it was ſo held in Cu. Jac. 
499. in the caſe of Hunt and Jones. | 
2. So the words Thou art a thieving whore, a pockey whore, and 
I will prove you a pockey whore, were adjudged not aQtionable in the 
caſe of Culliford and Knig/t, in Cro. Fac. 514. becauſe it is ſaid 
there, that the laſt words cannot make an indictment of the French 


that to call a man thieving rogue was actionable, becauſe it implies 
an act done; if ſo, why would not theſe words be actionable? 
3. And obſerve in 1 Siderfin 50. in the caſe of Mar/hal and 
Chickhall, theſe words were adjudged actionable, your daughter is a 
t whore, and a pociy ars'd whore, becauſe the words, you have 
d had the pox, are coupled with the word whore, it is a plain indi- 
d cation that the defendant meant the French pox. 
15 4. To ſay a man has got the fox, and that he got it by a yellow 
U hair'd avench in Moor- fields, tho the latter words do not carry a 
0 violent intendment, that the ſpeaker meant the French Pox, yet 
8 becauſe the ſenſe leads more that way than any other, there the 
words have been adjudged actionable. 6 Mad. 24. 1 Lev. 280. 


of 1 Sid. 432. 1 Vent. 50. 1 Cro. 509, 510. 

art 5. The words, thou art infected of the pox, and thy wife was laid 
n- of them, an action upon the caſe lies, Cro. Eliz. 28. for it plainly 
ent 


appears that he meant the French Fux; and great ſtreſs was laid 
upon words that amount to the meaning of being laid of the pox, or 
eaten with the pox. Cro. Eliz, 878. Cro. Elis, 214. 2 Brownlow 
276. 

6. Soto ſay Thou art a rogue, and a fpocky rogue, and the pox 
haunts you twice à year, theſe words have been adjudged actionable 
words, 1 Roll Abr. 


Of wwords that are actionable, if ſpoken of a man to ſcandalize him in 
is office, 


1. If one ſays of a juſtice of peace, he hideth and covereth felonies, 
: Ca. 19. or that he is a ſmotherer and maintainer of felonies. Cro. 
ac, 268, 

2. So that he is a baſket juſtice, a partial juſtice, I will give him 
5l. every year for his gifts for juſtice matters, an action will lie for 
theſe words, Partial juſtice touch him in his office, and charge him 
Na corruption therein. Mich. 4 Jac. Kemp & Houſegoe, Cro. 

ac, go | 

3. So of a town clerk of D. and ſteward of the court, that the 
deſendant ſaid of him, he had taken 408. treble, is actionable, for 25 
m 


Pax ; yet Q. if this *laſt caſe be law ; for in 1 Hd. 373. it was held, P 243. 
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muſt neceſſarily be intended to be ſpoken of him in the due execy. 
tion of his office. Mich. 6. Ja. Nole and Swanſer, Telv. i, 2. 
Godb. 157, 

4. 80 7 one ſays of a juſtice of peace, that he is an half-ear'd juſtice, 
and can hear of but one fide. Trin. 7. Car. Sir William Marſha 
and Bridges, Cv. Car. 223. | | 

5. So of a lord chief baron, that he can hear but of one ear, if 
ſpoken on a diſcourſe at his adminiſtration of juſtice, Heth. 161, 

6. But if one ſays of a juſtice, he is not worth a groat, and is 
gone to the dogs, no action lies for theſe words, notwithſtanding 
the ſtatute of H. 6. requires, that a juſtice of peace ſhould have 40l. 
fer ann. 1 Ventris 258. | | 

7. It has been held, that if A. ſays to B. you would be + ſuffice of 
peace like Major F. a fool, an aſs, a coxcomb, a buffle- headed Juflice, 
F. can have no action; and adjudged by three judges againſt one, 
that to ſay of a juſtice of peace, he is a fool, aſs, and a bettle-headed 
juſtice, are words not actionable. 1 Lev. 52. 1 Danv. 121. and 
in the 4th Reg. 1 3. to call him rogue or varlet was not actionable; 
but in the caſe of A/Aton and Blagrave, Trin. 10 G. 1. to call a 
juſtice of peace a raſcal, villain, and a liar, with a Colloquium of his 
being a juſtice of peace, were held to be words actionable. 

8. Words for which an action may be brought that relate to a 
man's office, by charging him with a crime in the execution of it, 
muſt carry in themſelves a plain and direct meaning to charge him 
with a crime that is puniſhable, of their being ſpoken of his office, or 
otherwiſe no action will lie; as in the following words ſpoken 


P , 244. of a chancellor of the confiſtory court; There goes your rare c/hanceller, 


innuendb the plaintiff, to ſuborn witneſſes to ſavear againſt a parſm ; 
theſe words were held not to be actionable. Firſt to ſuborn per- 
ſons to ſwear is not a crime puniſhable ; ſo barely to ſay that an- 
other ſuborned a perſon to forſwear himſelf, without any thing 
more, is not actionable, without there was ſuch a communication 
that plainly demonſtrates that forſwearing to be in a cauſe, or before 
a magiſtrate in ſome matter, that his forſwearing himſelf was per- 
jury; and to name him chancellor, is only defignatio Perſone, and 
does not of itſelf make it ſufficiently evident, that ſuch words were 
ſpoken of him in execution of his office. Walmſley and Ruſſell, Trin. 
3 Anne B. R. 6 Mod. 200, 201, 202, 203, 204. 

9. In offices of profit, words that impute either defect of under- 
ſtanding, ability or integrity, are actionable; as to ſay of a juſtice 
of peace, that he is an aſs, and a beetle-headed juſtice is not actiona- 
ble, becauſe a man cannot help his want of ability, as he may bis 
want. of honeſty ; otherwiſe where words impute diſhoneſty or cor- 
ruption, as in caſe where the office is an office of credit, and the par- 
ty charged with inclinations and principles which ſhew him unfit 
and that he ought to be removed, which is a diſgrace. Salt. 695. 


of 


mmi _—- «cs mwwam-O&4 £ —_ 


Fan 


——_— . eee ww. m6 


on Actions on the Caſe. 


if randalms <orrds Ram of a man dinding to injure Bite in ki 
Of /c ge Fanart rag, 2 s 


1. Scandalous words that tend to injure a man in his trade or 
profeſſion, are (as I conceive) of all others as injurious, or rather 
more ſo, than thoſe which tend to deprive him of his life or liberty, 
or that ſubject him to a fine or corporal puniſhment, or to deprive 
him of the communication and familiarity of mankind ; becauſe, 
as to words which tend to deprive him of life or liberty, or which 
charge him with a crime which would ſubje& him to corpora] or 


pecuniary puniſhment, he muſt firſt be convicted by form of law | 


before he can loſe his life, or receive ſuch puniſhment. 
2. And in the caſe of words ſpoken of a man which tend to de- 


prive him of the familiarity and converſation of mankind, they can 


not be ſo injurious; and becauſe, if a man is a ſkilful] workman, 
or an honeſt dealer, a fair practitioner, or an ingenious man in his 
profeſſion, he will be ſolicited by ſome part of mankind, that per- 
haps at another time would not have a familiarity or converſation 
with him. 

3. But words ſpoken of a man as to his trade or buſineſs, which 
tend to deprive him of the means of getting his livelihood, may 
render life, liberty, and the converſation of mankind of little ſer- 
vice, when he cannot get his bread ; and beſides not only himſelf, 
but perhaps a wife, and ten children may be injured by the wounds 
a man receives in his reputation as to his trade or employment; 
and therefore ſtronger intendments ought to be made in ſuch words, 
than in any of the former, but not ſuch intendments as the hearers 
would not have made themſelves. 

4 Yet it is to be known that ſuch words are to be preciſel 
ſpoken of a man's trade———as to ſay of a common carrier, that 
is a common Barretor, no action lies. Hob. 140. | 

5. So it is ſaid, that if A. keeps a ſtable in London, and uſes to 
receive horſes or livery, and J. S. ſays thou buyeſt nothing but flink- 


ing rotten hay to poiſon mens horſes ; that no action lies, becauſe he 


uno inn-keeper, and ſo it is not any trade in law ; Paſch. 14 Car. 
B. Jenes and Jyce; 1 Roll's Abr. F. 60. pl. 7. but Q. whether that 
be law ; for a keeper of a livery ſtable is a trade mentioned in the 
charter of H, 8. and confirmed by King Charles 2. which incorpo- 
rated the innholders of the city of London, and well known now to 
be a trade diſtinct from that of an innholder. 

*6. To ſay a man is a knave, he has cozened me in falſe meaſure 
of my barley, theſe words are not actionable, unleſs you ſhew that 
the plaintiff lived by ſelling barley. Mich. 1 3 Jac. C. B. Bray and 
Hays, 1 Roll. Abr. F. 62. pl. 23. 1 Brownl. 4. Hob. 76. 

7. So if a man ſays of a ſmith, that ke cozened him of a noble in a 

pair 
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pair of wheels, theſe words are not actionable, becauſe he mi 
cozen him only in the price. Paſch. 16, Fac. Digner and Snelling, 
1 Rolls Abr. F. 62 pl. 24. | 

8. Words of a ſhoemaker, that it is no matter who hath him, 
for I warrant whoever hath him he'll cut him out of doors, with an 
averment, that where they were ſpoken, it amounted to as much as 
to ſay, he would ruin his maſter, were held actionable. Ellis and 
Hunt, March 1 Paſ. 15 Car. 2. B. R. 1 Roll's Abr. F. 60. pl.). 

9. If one ſays of a merchant, that he is a bankrupt, an action lies, 
Mich. 7. Ja. Long and Long, 1 Roll's Abr. F. 61. pl. 18. 

10 And it hath been ſaid, that it is otherwiſe if no merchant, 

11. But I apprehend, and ſo it appears in the books, that if the 
words are ſpoken of any perſon that is within the deſcription of 
perſons, that by the acts of parliament may be a bankrupt, they are 
actionable, as may be ſeen in the caſe of Cook and Tucker, Carthew 
330. where the caſe of Garrett and Shelſon is cited, where theſe 
words were ſpoken of a weaver, he is a pitiful idle raſcal, and nit 
worth a groat ; for when a man gets his living by a trade, that 
conſiſts of buying and ſelling, and which is to be ſupported by the 
opinion that mankind have of his credit and circumſtances ; words 
ſpoken in diminution of the credit of ſuch perſon, are equally as 
injurious, as if they had been ſpoken of a merchant. 1 Noll Abr, 
FLOG METE:. » 

12. If one ſays of a merchant, or of ſuch a perſon, I believe all 
is not well with him, there are many merchants have lately failed, 
and ] expe no otherwiſe of him an action lies for ſuch words, 
Mich. 22 Car. 2. the caſe of Vivian and Millet, Raymond 207. 

13, If one ſays of a merchant, you are a cheating fellow, and hee 
a falſe book, and I will prove it, no action lies without an averment 
that there was a colloguium of his trade, Todd and Haſtings. 
2 Saund. 307. 

14. So to ſay, he hath deceived me in a reckoning, and his debt- 
book which he keeps in his ſhop is a falſe debt-book, and I will make 
him aſhamed of his calling, are held to be words not actionable in 
4 cale, Brooks and Clarke, Mich. 21 Fac. 1 Noll's Abr. F. 62. 
2. 22. 

15. So to ſay, he is a falſe man, and I will prove it, and he keeps a 
falſe debt-book, i he charged me with a piece of three piled velvel 
awhich I never had, were held aQtionable. Brooks caſe, Moor 409. 

Hutton 14. Cro. Eliz. 403. Palmer 65. 

16. So theſe following words were held to be aQionable, /e is 4 
cheating knave, and keeps a falſe debt-book with which he cheats the 
country. 1 Vent. 263, but note there was a colloquium of his trade. 

17. Theſe words ſpoken of a fuller were likewiſe adjudged to be 
actionable, truſt him not, for he owes me lol. and is not worth a groal. 
Hutton 124. So he is not worth a groat, he is 1001. worſe than 


naught 
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naught, _ adjudged actionable words, ſpoken of a merchant, 
Ou. Car. 265. #5 

18. So theſe words, ſpoken of a woman that carried on the 
buſineſs of a woollen draper were adjudged actionable, /he keeps a 
fall Shop-book, and the country complains againſt her for —_— her 

s twice over, or two times over, 1 Ventris 117. vide Hern's 
Pleader 2 1 2. Rob, Ent. 46. 

19. If a man was a merchant, that had left off his trade ; yet 
the calling him a brankrupt was adjudged actionable, for he might 
exerciſe his trade again. Mich 7. Fac. Long and Long, Paſch, 44 
Eli. B. R. Trin. 39 Elix. B. R. Gardner and Hopwood, 1 RolPs Abr. 
66. pl. 16, 19. 

20. If a x ſays of a tradeſman, thou art a beggarly fellow, and 
had it not been for my help, he had not had a bit of bread to put in his 
mouth, and I * have exactly caſt up his eflate, he is not able to pay above P* 246. 
28, and 6d, in the pound to his creditors of their debts ; for this diſ- 
credits him in his trade, and an action lies without averring an 
particular damage. Stile 273. Smith and Rooker, Intratur Paſch, 
1651. Roll 311. 1 Rol['s Abr. F. 60. pl. 12. 

21, In an action upon the caſe, if the plaintiff declares that he 
was for ſeveral years paſt a brewer, and got his living by brewing 
and ſelling of beer to his cuſtomers, and that he brewed wholeſome 
beer, and that the defendant having a diſcourſe with his cuſtomers 
about his trade, and of his beer brewed by him, to the intent to 
diſcredit him and his beer, as well to his cuſtomers as neighbours, 
with whom he had before traded, ſaid theſe words of the plaintiff, 
and his beer; [will give my mare a peck of malt, and lead her to the 
water, and let her drink, and /he ſhall piſs as good beer as any Tom. 
Fenn, (who was a plaintiff) brews. By ſpeaking of which words, 
he was eſteemed among his cuſtomers and neighbours to brew and 
ſell unwholeſome beer, and they after refuſed to buy beer of him, 
and to have any dealing with him in his ſaid trade. No action 
lies for theſe words, without ſhewing ſome particular damage 
thereby, as that ſome particular gerſons abſtained from buying 
beer of him, or ſuch like particular loſs ; for theſe words ſhall be 
ken to have been ſpoken in merriment and jeſt ; for it is impoſſi- 
ble to be true in the underſtanding of any man, and it may be 
tended he brewed ſmall beer, and not unwholeſome beer. Mich. 
15 Car. B. R. between Fenn and Dixie, adjudged per totam curiam, 

n arreſt of judgment, after a verdict for the plaintiff, Intratur 

Trin, 15 Car. Rot. 838. 1 Rolls Abr, F. 59. pl. 1. 
ts the 22, In an action upon the caſe for words ; if the plaintiff declares 
e. that he had uſed the trade of a brewer for ſeveral years, and had 
to be brewed wholeſome beer, and ſold to his cuſtomers, by which he 
groat. bad got great profit to himſelf; and that the defendant, to the in- 
than ent to diſcredit him to his cuſtomers, ſuper colloquium de & concer- 
deut the ſaid occupation and art of the plaintiff, maliciouſly = 
e 
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theſe falſe words of him, Lee's Beer is unwholeſome, (innuendo the 


beer of the plaintiff made for his cuſtomers in his trade, ) by which he 
is diſcredited, and has received damage in the ſale of his beer in 
his trade, as he ought, before any action lies for theſe words; and 
upon this declaration, tho? he does not charge him with any deceit; 
for beer may be unwholeſome for want of good brewing, or for 
other negle& of his ſervants. And though it does not appear, 
that the defendant ſpoke theſe words of beer that he ſold to his 
cuſtomers ; yet upon this declaration, (tho' the innuendo will not 
help it) it ſhall be intended ſuch beer as he ſold to his cuſtomers 
: having a diſcourſe of his trade, and brewers are puniſhable for 
ſelling unwholſome beer by the ſtatute ; and it is alledged, that 
by the ſpeaking of theſe words he had damage, and therefore this 
action lies. Mich. 9 Car. B. R. between Lee and Stradwich ad- 
judged ; it being moved in arreſt of judgment by myſelf. Intraur 
Trin. 9 Car. Rot. 1097, 1 Rolls Abr. F. 62. pl. 2. 
What other words ſpoken of a tradeſman are actionable, and 
what not. See hereafter. 6 
23. Words in diſgrace of a man's profeſſion muſt appear to be 
ſpoken preciſely of his profeſſion ; as to ſay, You may be a/haned 
to employ that ee you will receive diſgrace and ſhame by it; 0 
for he is a knave and a proclaimed knave in open market, by which 
he loſt ſeveral of his clients; theſe words are actionable. 1. Ralfs 
Abr. F.52.L. S. pl. 1. 
24. So to ſay, Is H. your attorney, take heed and follow him well, or its 
elſe he avill make you throw your purſe over your boſom, was aCtionable, 1. 
Winch 41. Cro. Car. 459. * 
25. He is a baſe rogue, and maintains his wife and children h 8 
his knawery and cheating tricks ; theſe words were held to be aQi- 
onable. Shave v. Wakeman, 14 Car. B. R. 1 Roll's Abr. F. 53. * 


renn _— 2 


L. 8. pl. 2. « | 
P * 26. He is the falſeſt nave in England, and will cut my thro, «] 
+7* were adjudged actionable words, ſpoken of an attorney. Dal. 63. 

Kel. 140. « 


27. If a man ſays of an attorney, Thou ſayſt thou art an attorny, wh 
but I think thou art but an attorney's Clerk, and if thou be, I will have buy 


thee pitched over the bar next term; were adjudged to be no ali | 
onable words, becauſe it is uncertain, whether he himſelf would low 
pitch him over court. 7 Fac. Trotman's caſe, 1 Roll's Abr. 55: Fl 
pl. 18. be 

28. A man ſays of an attorney, that he is a common maintainer / d 
ſuits, no action lies for theſe words, becauſe it is no diſcredit, for 2 


'tis his profeſſion to maintain ſuits. Hill. 4 J. B. Boxe and Ber- n tb 
naby, 1 Rolls Abr. 5 3. pl. 6. | 

29. But to ſay, Thou art a common maintainer of ſuits, and : Fa 
champertor, and I will have thee thrown over the bar next term, is * ill * 
tionable. Hob. 163. 1 Rolls Abr, 53. pl. 6. 
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30. So to ſay, He is a common ſtirrer up of ſuits, and a diſturber 
of 2 and ſo a mover of unjuſi actions, was adjudged actionable. 

140. by eight jndges. | 

31. So to ſay, He jets people together by the ears, and we fhall have 
him indicted for a common bharretor, was adjudged actionable. 


32. 80 if one ſays of -a ſurgeon, he poiſoned the wound of J. S. 
- the words ſcandalize him in his 


x» © „„ 


hereafter. 


Of words in diſgrace of a man's dignity, for which an action of 
| Scandalum Magnatum Hes. 


An action of Scandalum Magnatum was firſt appointed, and took 
its being as to the ſhape we now find it in, from 2 Rich. 2. cap. 5. 
where it is ſaid, ** Item, of deviſers of falſe news and horrible lies 
* of prelates, dukes, earls and other nobles, and great men, and of 


mn by the chancellor, treaſurer, clerk of the privy ſeal, ſteward of the 
aQi- King's houſe, juſtices of the one bench, or the other, and other 
53 K great officers of the realm, fc. It is enafed, none ſhall deviſe, 
© ipeak, or tell any falſe news, or other falſe things, of prelates, 
hroat, lords, and others aforeſaid, whereof diſcord or ſlander might 
I. 64 * ariſe within the reũlm; and he that doth the ſame ſhall incur, and 
have the pain thentofore ordained by the ſtatute of Weſtminſter 1.” 
torney, which wills, that he be taken and impriſoned, till he have found 
1 bim of whom the word was firſt moved. | 
0 2 By the ſeveral caſes in the books hereafter mentioned theſe ſol- 


* ha ve been adjudged. 

1. That this ſtatute extends to viſcounts, tho' there were none at 
the time of making the act. Cro. Car. 1 3. viſcount Say and Seal v. 
Aepſent, Palmer 361. 

dit, for 2. That it extends to biſhops, ſee the biſhop of Hinche/ter's caſe 
id Bar- the zd. of H. 8. cited in 1 Leop. 336. 1 Ce. 1. Biſhop of 
Nerich v. Prickett, biſhop of Cheſter v. Jones, 3 Keble 315. 

„ and F 0 theſe words were held to be not actionable of the arch- 
* = York, That he was 4 covelous and malicious biſhop. 
30. 9 „ That 
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4+ That it lies for general words of ſlander, though nothing cer. 
tain is charged; as where one ſaid of a peer, he is an u 
perſon, and ads again/t law and reaſon, 2 Med. 1 50, 151. Lord 
7 ownſend v. Hughes, ſee judge Atkins's argument, for the words not 
being within the ſtatute. 2 Mod. 161. 

5. And what might be a good exception againſt words to make 
them not aQtionable in the caſe of a common perſon, will not hold in 
an offence of ſo high a nature, as this is, from the dignity of the 
perſon of whom they are ſpoken ; as where the words were, I met 
J. S. whom I do not know, but my Lord Peterborough ſent after me to 
tale my purſe 1 Lev. 277. Lord Peterborough v. Sir Fohn Mordant, 
2 Cro. 196. 1 Ventris 59, 60. 

6. But ſee Gouldſb. 115. in the caſe of the Earl of Lincoln againſt 
Michelborne, where the words were, the Earl of L——'s men, by 
his command, took the goods of one H. by a forged warrant, there it 
was held an action of ſcandalum magnatum would not lie, becauſe it 
was not ſaid the Earl knew the warrant to be forged, 

7. Where the wenue was not to be changed upon the common 
affidavit. Carthew 400. Duke of Norfolk v. Alderton, - 2 Show, 96. 
Gerrard v. Loyd, 1 Hd. 185. | 

8. Yet in the caſe of the Earl of Shaft/bury v. Cradeck, and the 
ſame againſt Graham, Skinner 40, 44. it was granted, that the 
venue ſhould be changed where the reaſon of it was potency, and 
the plaintiff was conceived to have a very great intereſt in the place 
where he had laid his action. T. Jones 192, 198. In a motion to 
change the venue in the caſe of the marquiſs of Dorcheſter, in 2 Mod. 
216. North chief juſtice ſaid, he always took it as a current opi- 
nion, that in a ſeandalum magnatum, the venue could not be 
changed ; but Atkins was of the contrary opinion. 

9. Where it was ſaid no coſts are to be given the plaintiff, 2 
Show. 506. | 

10. Where the court denied the holding the defendant to ſpecial 
bail. 3 Mod. 4. the Earl of Maclesfield's caſe, 

11. Where it was adjudged this ſtatute was not miſrecited, 
though the plaintiff had not exactly taken in all the words of the ſta- 

tute in his declaration; inaſmuch as there was enough recited to 
maintain the action. Earl of Shaftſbury v. Lord Digby, 2 Mod. 98. 
3 Keb. 631, 641, 647, 661. T. Jones 48. 

12. Where the plaintiff had ſet forth, that the defendant ſpoke 
lies of the plaintiff, wiz. fc Anglicana werba ſequentia, and does 
not alledge he ſpoke the words; but it was adjudged that the nen. 
dacia, which were alledged to have been told, were the Engli/h 
words which were ſpoken, and the wiz. kec Anglicana verba ſequen- 
tia, being in the accuſative caſe, are governed by the ſame verd, 
which governs the precedent words, wis. horribilia mendacia ; be- 
ſides, for the ſupporting of an action, the wis. may be tranſpoſed, 


and then it will be well enough, vis. the defendant ſpoke * — 
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olicana verba, vig. lies of the plaintiff, Earl of Shaftſbury v. Lord 
Dighy, 2 Mod. 98. : ; 

13. Where the declaration was held good, thongh it did not 
conclude contra formam ſtatuti. Lord Leicefler v. Mandy, 2 Sid. 21, 
22, 30, ZI. 


Thirdly, There muſt be a ſufficient Certainty in the Thing charged, and 
not by Inference or Argument ; or if with a Crime, he muſt not be 
charged with a barg Intent. | ; 


1. Where one man ſaid of another, hou fhouldfl have ſet in the 
pillory if thou hadſt thy deſerts, no action will lie, becauſe the words 
are too general, and no certainty of the charge. Moor 243. pl 383. 
2 So where one man ſays to another, / deſervedſ/t to be hanged, 
no action lies for theſe words; for this only expreſſes his opinion of 
him. Hake v. Melton, Telv. go. 
3. So where the words were, thou art a ſcurvy bad fellow, and 
haſt done that thou deſervedft to be hanged, held not actionable. 1 
Rails Abr. fol. 4.3. Letter G. pl. 5. | | 
4. Where the words were, thou haſt ſtolen my mare, on conſented P *249. 
to the ſtealing her, was held not actionable; for there is no certainty 
in the thing charged. Cro. Eliz. 780. 
5. Where one man ſaid of another, he ſtruck his cook or the head 
with a cleaver, and cleaved his head, and one part lay upon one 
ſhoulder, and another part on the other ; no action lies, for it is not 
directly alledged that he killed the cook, only by inference and ar- 
zument. Cro. Fac, 184. Holt, v. Aſtrigg. 


c 
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But Words that may affe8 Life, Limb, Member of Liberty, are all 
actionable, without any particular Damage averred. 


1. If one man ſays of another, thou art a perjured fellow, for thou 
faſt ſorſvuorn before the lord bi/hop of Norwich, no action lies for 
theſe words, becauſe he does not ſay this was in the biſhop's courr, 
ind ſo uncertain whether it was perjury, and it ſhall not be in- 
tended to be in his court. Keeble v. Page, 1 Rolls Abr. fol. 69. pl. 41. 
Vide Ge. Ja. 436. where there is the ſame caſe, and the words 
there ſaid to go further, thou wert forſevorn in the biſhop of Glou- 
celter's court ; but otherwiſe adjudged in the caſe of Lee v. Secombe, 
where the words were he was falſly forſworn in the court of the bi- 

of pn. Exon, and the plaintiff had | gue 

2. The like point was adjudged in Fob. 283. in the caſe of 
Adams and Flemming, 881 : 

3. In the caſe of Skinner v. Trebe, where the words were, thou 
vat forſaworn in Collet court z It was adjudged for the defendant, - 
cauſe 
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cauſe it does not appear, that there was any cauſe depending there, 
nor that Collet court was a court of record; and without ſome other 
deſcription, the court cannot take notice that it is a court of record. 
Cro. Fac. 190. Moor 404. Cro, Fac 204. Co. Elia. 178. Cn, 
Car. 135. , 

4. Where one man ſays of another, thou art a forſeorn fellny, 
and I will prove thee one, for thou ſetteſt thy hand to a bond of nine, 
and ſwore nay ; it was held no action lay for the incertainty. 1 Rell; 
Abr. fol. 70. pl. 43. 

5. Where one ſays of another, u art a forſworn man, I will 
teach thee the price of an oath, and I will ſet thee in the pillory ; an 
action lies for theſe words, becauſe it ſhall be intended ſuch a for- 
ſwearing, for which he ſhould ſtand in the pillory, and not a vo- 
rc 1 Roll's Abr. fol. 70. pl. 46. Hetley 63. Cro. Jar. 
61 3. Co. Elix. 572. Godb. 340. 

6. Obſerve therefore the difference between calling a man per- 
Jured, and calling a man forſworn, for every forſwearing is not per. 


Jury. | 
7. If one man ſays to another, thou art forſavern, and didſt take a 
falſe oath at the afſizes at Hereford againſt J. S. Here tis neceſſary 
there ſhould be an averment, that this was at a trial, or before the 
court or jury, for it might be at a private houſe, or other place, and 
yet at the aſſizes, Pritchard againſt Smith, 1 Rolls Abr. 4 2. pl. 28. 
1 Ventris 195 5 

8. But where the words were, that he was falſiy forſworn before 

oy Juſtices of aſſine, between A. and B. they were held actionable. 
etley 119. 

9. Where one ſays of another, thou haſt made forged writing, 
and thou ſhouldſt have loſt thy ears for it; it is ſaid no action lies for 
theſe words, becauſe it is altogether uncertain what writings he 
intends by the firſt words; for perhaps he may intend ſome writings, 
the forging of which will not deſerve the loſs of his ears ; and then 
the laſt words do not explain his intention in as much as it may be, 
that this was but a bad concluſion of the premiſſes, 1 Rolle Abr. 65, 
fl. 8. Winch 39, 40, 90. 3 Leon. 231. 1 Leon, 101. C. Eli. 
853. 3 Leon. 231. Cro, Eliz. 296. 3 Pulft. 265. 1 Rolls Rep. 431. 

P *250, io. Where a man faid to J. S. thou haft cauſed a deed in be | 
" forged, and a dead man's hand to be put to it, and cheated and cozentd bet 

my huſband of his land; an action lies for theſe words, though they 

expreſs not what manner of deed it was, whether it was ſuch a deed 

as was within the ſtatute of forgery ; for forgery is an offence 2 

common law, for which the party may be indiQed, though 10. Hin 

within the ſtatute. Pudſy v. Fudſy, 1 Roll's Abr. 66. fl. 10. aQti 

11. Words of theft are actionable, though they don't charge tht in th 
party with a crime, that amounts to any more than petty larcenſ. 
1 Rolls Abr. 40. L. H. pl. 1. : 

12. And it may not be improper here to take notice, that this ac- 


tion does not lie only for words that charge a man with having yur 
m 
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mitted a particular fact; as by ſaying, thou haſt ſtolen my horſe or 
the horſe of John Stiles, but likewiſe for words that charge a man 
with being guilty in general of crimes of that nature ; as to ſay of 
another he is a thief, an action upon the caſe was held to lie, Mi- 
mrs v Liford, 1 Roll's Arr. fol. 42. pl. 1. but this cafe is reported in 
Cro. Fac. 114. by the name of Minors v Leeford ; and there the 
words are ſaid to be, thou art a thief, and haſt ſtolen my maſter Sir 
George's tree; but the ſame point was adjudged in Oo. Elix. 857- 
Robins v. Frank, and in 2 Bulſt. 1 75 Ow. 47. 

13. So to ſay, I charge you with felony, an action lies. Noy 1 24. 
Baſy v. Child. 1 Rolls Abr. fol. 4.3. pl. 3. 1 Jenes 302, Oo. Car. 
276, 277. Latch 175. Cro. Car. 277. 

14. So where there was a diſcourſe concerning the wife of J. & 
and then one ſaid, w/o will ſav this of me but J. S.'s wife, who is a 
whore and a thief, was adjudged aQionable, Griffith v. Johns, 
1 Rolls Abr. fol. 42. pl. 2. 

15. And an action was brought for theſe words, George Button is 
the man who killed my huſband ; and though in Cro. 306. words of 
the like nature were thentofore not held to be actionable; yet the 
court was of opinion that theſe words were actionable and ſeveral 
caſes were cited to prove theſe words were not actionable; but the 
court ſaid, diſtinguenda ſunt tempora ; for in thoſe days people were 
lirigious, and therefore the judges diſcouraged actions for flanderous 
words; but now too much liberty is taken to abuſe people with 
their tongues, and therefore they ſhould be reſtrained by juſtice, ſo 
that now any words that are ſpoken maliciouſly ſhall be taken to be 
in malam partem, Ec, Modern Caſes in Law and Equity 24. But- 
ton v. Heyward and his wife, Cre. Eliz. 49, 270, 883. 4 Rep. 15. 
2 C. 166, Cro. Car. 489. 2 Lev. 150. Salk. 695. 1 Fenty. 117. 
7. Jones 144. 1 Sid. 52. 

16. So not only words which charge a man with being a thief, a 
highwayman, or a murderer in expreſs words, are actionable, but 
likewiſe when a ſcandalous epithet is put to defame a man, it ren- 
ders words actionable; as to call a man coney- catching cheating thief, 
have been adjudged actionable. Bodhead and Smith, Trin. 9 Car. 
Roll. 12, 48. 1 Rolls Abr. 47. Letter I, pl. 7. 

17. And it is proper to take notice, that there is great difference 
between words where the epithet or adjective word is that, which, 
bad it been a ſubſtantive, would have been actionable, but is joined 
to a word that is not actionable; and an epithet or adjective, which 
would have not been actionable, had it been a ſubſtantive, yet being 
puned with a word, which, had it ſtood alone, would have been 
aQionable, renders the whole words likewiſe ſo ; as for example, 

in the laſt inſtance, to ſay to another, thow art a coney catching cheat- 
ing thief, is adjudged actionable Why ? becauſe to call a man 
'hief is actionable, and the other words, though they are not action- 
ible in themſelves, nor would have been ſo, had they been ſubſtan- 


tives z 
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tives; yet they do not mitigate or explain away the ſtrong power of 
the words importing that the perſon ſpoken of is a thief. But now 
*in the firſt inſtance, ro ſay to a man, /hou art a coney-catch- 
ing Cozening rogue, cutpurſe rogue, yet theſe words are not action- 
able, becauſe all but rogue are adjectives. Betts and Trewanion, 
Oo. Fac. 536. reported in Palmer by the name of Trevilian and 
Bettie's caſe, and in 2 Roll g1. reported by the name of Brett and 
Trevilian's caſe. But if a man calls another buggering rogue, and 
ſays, I could hang you, theſe words are actionable, becauſe a man 
cannot be a buggering rogue without having committed ſodomy, 
1 Sid. 373. So to call a man a perjured knave, an action will lie, 
becauſe the import of the words communicate and leave a ſtrong 
idea with the hearer, that he had committed perjury, 4 GG. 19. 
Stile 6. 

18. Thou art a thievi/h knave ; theſe words are not actionable, 
becauſe they only import a corrupt inclination to theft, 4 Co. 19. 
but to call a man z/ieving rogue is actionable, becauſe they import, 
that a man has committed an act of theft. 1 Sid. 373. 

19. If a man ſays to another, hä wouldſ# have Killed me, no 
action lies, becauſe he charges him with a bare intention only. 
1 Rollt Abr. fol. 5 1. pl. 8. 

20. So, thou wwouldfl have robbed me, was held not actionable, 
becauſe no act was ſhewn to be done in order thereto, Co. Eliz, 
250. Cro. Elix. 710. 

21, But it was adjudged in Lane 98. in the caſe of Scott v. Hil- 
liers, where the words were, /he would have cut her huſband's 
throat, and did attempt to do it, that an action did lie for theſe 
words, becauſe it was matter of great ſlander, and good cauſe, for 
the huſband to, be divorced 1 Rolls Abr. 51 pl. g. 

22. In the caſe of Crofts v. Brown, 3 Bulft. 167. theſe words 
were adjudged not to be actionable, Sir Herbert Crofts keepeth nen 
to rob me, and a caſe was there cited of Sir John Harper and Sr 
Francis Beaumont, where the words were, that Sir Francis /hould 
come to the houſe of Sir John Harper, and that he and his ſervants 
/hould go about to kill him, theſe words were likewiſe adjudged not 
actionable. Cro. Fac. 56. 

23. In 1 Rolls Abr. 72. pl. . where the words were, thou nuf 
needs be richer than I, for thou didſt coin thirty new ſhillings a 4ay, 
thou art a coiner of money ; it is there ſaid to be adjudged that theſe 
words are not actionable, becauſe he might be a coiner of money 

in the mint; but that caſe hath been denied to be law, as reported 
in Salkeld 697. in the caſe of Speed v. Perry. 

24. Where the words were, you are a rogue, and broke ofen 4 
houſe at Oxford, and your grandfather was forced to bring over ol. 
to make up the breach ; ns 4 words were adjudged actionable, for à 
man who heard them could not intend any other, but that he meant 


a felonious breaking of the houſe. Skinner 364. 5 
A 25, 
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Yet though in ſome of the foregoing inſtances the words were 
not actionable, becauſe they were of the import only of an 
ill intention; however, there are ſeveral inſtances where 
words that carry a ſenſe of a man's intention only, are 


1. As to ſay of another, that he lay in wait at fhooter's hill to rob 
a man, theſe words are aQionable, becauſe the laying in wait was 
an ill act. Paſeh. 15 Fac. Lock and Lock's caſe, 1 Rolls Abr. 44, 


| pl. 13. Popham 128. Lane 98. 


2. It was adjudged in 2 Bulſt. 206. that no action would lie for 
theſe words, thou art a knave, and haſt laid in wait to hill me, and 


3. Thou wwouldſt have . 


thereto. Cro. Eliz. 250, 


Paſy and Mountford, Cro. Elis. 


1 Roll Abr. 50, 51. Letter Q. 
Co. Eli. 618. Anthony The- 
bald againſt Brook. 4 Co. 16 6. 
* 43. Anonymous. 
apen a 1 409. pl. 555. Weeks v. 


Cro, Elix. 349. the ſame caſe. 


2 Hd. 76.Langly againſt Clark. | D 


haſt hired one W. to kill me, becauſe here is only a naked intention; 
but if it had been that he hired a man to rob me, it had been action- 
able; and ſo adjudged in Moer 186. pl. 332. and adjudged in 
Mor, that as to the principal caſe it was, that ſuch a man's wife 
laid, that the defendant laid in wait to murder the plaintiff, the words 
were actionable, by I/ray chief juſtice. Lane 98. Cro, Elis. 618. 
Cro, Eliz. 16. Godb. 43. 3 Bulſt. 167, | 

Ke my purſe from me upon the hig 
held not to be aQtionable. Golds. 202. So thou wouldſt have robbed 
ne, not actionable, becauſe no act is ſhewn to be done in order 


4. If one ſays of another, he ſent a letter to my maſter, and 
thereby evilled him to poiſon his wife, theſe words are actionable. 
746. 

5. Soto ſay, that the plaintiff had placed a woman in J. S.'s houſe, 
with an intent to poiſon her, was held to be actionable, becauſe they 
appeared to be maliciouſly ſpoken. 2 Bulſt. 201. 

For other caſes under this head, ſee the ſeveral caſes following, 


againſt Cruchley, Cro. Car. 140, 
the ſame caſe, 

3 Bulſtrode 167. Sir Herbert 
Crofts againſt Brown. 
Palmer 278. Bennett's caſe. 
Cro. Car, 337. Anomymous. 
Cro, Fac. 158. Harris againſt 


| Fones 195, Anthony Lewknor 
Vos. 1. 2 "_ X 


Yelo. 72. S. C. 


25. In an anonymous caſe, in 3 Mad. 280. where the words 
were, he ſtole the colonels cloth, it was made a queſtion whether 
theſe words were aCtionable ; but it was adjudged that they were 
ſo; for here is a charge of felony z and if it had been that he had 
ſtolen the par ſon': /heep, or my Lord's horſes, it would have been 


P* 252. 


| 
[| 
1 
| 
1 
| 
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Cro. Eliz. 308. Preſton v. Pindar. 
Godb. 202. Anonymous. 
Cro. Ekz. 250, Coles againſt 


Haweland. 


Cro. Eliz. 710. Levorſage v. 


Smith 


3 Lev. 231. Warner v. Crop- 
evel is cited, where there is the 
ſame point. 

Telv. 57 Sir J Harper 
againſt Beamond, Cro. Fa. 56. the 
ſame caſe. 


Dal. 62. pl. 174. 


Moor. 63. Sir Edænard Bray 


aainſt Andrews. 


Cro. Elis. 308. Ball againſt 


Noane. 


Hut. 1 22. Claſſer againſt He- 


1 Vent. 323. Anonymous, 
Moor 418, 419, Hillard againſt 


Conſtable, 


2 Leo. 30. Clark v. Green, 

2 Bulſt. 206. Murry againſt— 
Cro. Eliz. 191. Tibbot againſt 
Haynes. 
Cro. Eliz. 684. Eaton againſt 
Allen. 

1 Bulſt. 201, Dean againſt 
Eton. 

Cro. Elis. 746. Paſſy v. Mond. 

A 


ford. 
Hob. 180. Sir John Sydenhan 


V; Mays. 
Dyer 26. Ruſſell's caſe. 
Hetley v. Alice Reading's caſe, 
Cro. Elig. 6. Edward s cale, 


liar, 


In fome Caſes the Certainty of Words does not appear wwithaut a | 


particular Averment. 


1- If a man ſays of atother, he is as very a thief as any in War- 
wick Gas, no action hes for theſe words without an averment, that 


there was a thiet there, Hill, 33 Eliz. Lacy and Reynolds, Cri, 


Eliæ, 214. 


2, So to ſay of ano her, that there never was @ robbery committed 
within forty miles of Wellingborough, but thou hadſt thy part in it; 
this action will not lie without an averment, that there was a rob- 


bery commitred within forty miles, Mich. 35 & 36. Elig. Ball and 


Reane, Cro. Elix. 308. 


3. So to ſay, hat if ever a man was perjured, W. as, hel 
not to be actionable without an averment, that a man was perjured, 
for the- law will not preſume ſo much wickedneſs, Noy 116. 


Cro. Eliz. 342. 


*4. If one man ſays to another, thou didft kneel upon the lach ij 
J. S. / as the blood gufhed out of diverſe parts of his body, whereby ſe 
died, no action lies, without an averment of the death of J. S. Mic. 
20 Fac. B. R. Ellis and Knight, 1 Ventr. 117. But it feems Twi 
den ſaid, that the latter opinions have been, that ſuch averment | 
not necefſary, and that the action lies, unleſs it appears upon the 


record that the party is alive. 1 Sy4. 5 3. 2 Bulft, 42. 


5. And that ſeenis to be the better reſolution ; for theſe words 
are adjudged to be actionable to fay, thou haſt killed a man, without 
mentioning any man by name, for that is a great ſlander, Po/. 15 - 

B. K. 


* 


© 


on Actions on the Caſe. 


B. R. Cooper and Smith, 1 Roll's Abr. 77. L. E. pl. 3. Fozham 128. 
Bridgman 60 Cro. Jac. 403. 

6. But a ſtronger caſe appears in 1 Rolls Abr. 49. pl. 8. to prove 
the authority of Twi/den's opinion, which is the caſe of Web and 
Pwr ; and the ſame caſe reported in Noy 63. Cg Eliz. 569. where 
a man ſays of another, Iwill call him in queſtion for poiſoning his own 
aunt, and I make no queſtion but to prove that he hath poiſoned his 
aunt, held that an action upon the caſe lies without an averment, 
that ſhe was either dead or poiſoned. 

7. If a man fays of another, that as ſure as God governs the 
world, and the king this kingdom, fo ſure hath J. S. committed trea- 
fon, an action lies without any averment. Mich. 13 Car. 2. Day 
and Clinch, 1 Syd. 53. 

8 Bur if one man ſays of another, thou waſt indiAed for felony at 
a ſeſſrons holden at (ſuch a place) no action will lie, without an aver- 
ment, that he was not indicted. Paſe 16 Fac. Bland's caſe. Hob. 
fol. 219. ; | 

9. So that this averment is only neceſſary to ſuperinduce a ſuffi- 
cient certainty, where no preciſe certainty appears in the words, or 
a neceſſary intendment to be applied thereto ; but wherever a ſuffi- 
cient certainty appears, either in the words or in the diſcourſe, 
upon which the words were ſpoken, or a neceſſary intendment of 
certainty is to be applied thereto, there needs no averment ; as if a 
man ſets forth, that one J. 8 filed a bill in chancery againſt him, to 
ar- which he made a true anſwer ; and that afterwards upon a diſcourſe 


hat concerning the ſame, the plaintiff ſays to C. then in company, 7. 

rd, wt talk any more with you, now your two affidavit men are come, upon 
which B. the defendant ſays of the plaintiff, A. need not ſay ſo, for 

tted ie was abſolutely forſeorrn in his anſwer to J. S.'s bill ; there needs 

ity no averment that he meant as to the bill of which the diſcourſe wa; 

rob- bad; and the action lies, unleſs another bill appeared to have been 

and * by J. S. Stede and Allen, 1 Rolls Abr. 41. pl. 25. Cro. 
ar. 321. s 

held 10. So if a man ſays to another, that he has killed the wife of J. S. 

ured, one of the ſons of J. S. or that he has flole his horſe, an action lies 

116, 1 an averment, that he had a wife, a ſon, or __—_ had an 
norte, Paſ. the 15th of king James, Cooper and Smiths caſe, 1 Roll's 

ady of Abr. 77. 2 F. af SL 67 | 

eby hit 11, S0 to ſay, thou art a thief, and haſt robbed my ſon, theſe words 

Mich. ary actionable without an averment that he had a ſon, becauſe it 

Tuiſ⸗ all be neceffarily intended that he had a ſon, or glſe he would not 

nent 13 have affirmed it. My 5 5 

on the in what other cafes it lies with or without an averment, ſee the 
loliowing caſes. _ 

wore Rall Abr. 57, 78, 79. Cro. Tac 427. Sir William 

without Danvers 150, 181, 152, Brunkard againſt Separ. 

15 fat, Poph 128. Cooper againſt Smith, Eridg. 60. Cooper agninſt Smith. 

B. R. Cro, Fac, 42 3. a Ney 55. Elzvin againſt Moor. 


2 Lit, 


Readings and 


Lit. Rep. 166. 
1 Syd. 327. Baker againſt Mor- 


fue. 
Cro Fliz. 823, 824. Talbot 
againſt Caſe. | 
Cro. Fac. 331. Barrons againſt 
Ball 
Stile 66. Carver againſt Pierce. 
1 Vent. 117. Phillips againit 
Kingſton, 
Hd. 52. Dacey againſt Clinch. 
*2Bulft. 42.Billing and Knig/t. 
Hob. Rep. 8. Yardley againſt 
EIIl.. 
1 Syd. 227. Bull againſt Mays. 
Hob. 6. Milles againſt Jacob. 
Cre. Fac. 343. Jacob and Milles. 


P *254- 
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Telv. 90. Heake againſt Moul- 


ton. 

Hutt. 72. Potter againſt Browne. 
Cro. Eliz. 308. Preſton againſt 
Pinder. 

Cro. Eliz. 342. Baxter againſt 
Shade. 

2 Rolls Rep. 92. 

Hob. 219. Drury againſt Fitch, 
Cro.Car. 40. Love againſt Pla- 
ter. 

| Brownl. 13. Adams again 
| Fleming. 

Hutt. 18. Bland's caſe, 

Co. Tac. 687. Foſter and 
Browing, 

Hutt. 72. Potter againſt Browne. 


Trin. 39 Eliz. B. Webb and) Winch 70. S. C. 


| 

{ 

Poor. Winck 89. S. C. | 

Noy 63. | Stile 221. Winter againſt Bar- 
Cro. Elix. 569. S. C. nard. 

Stile 65. and Long. Mich. 13 Car. 2. 1 Hd. 53. 


Cro. Eliz. 888. Dawes againſt | Dacy v. Clinch. 


Bolton. Badcock againſt Atkins, Co 
Lit. Rep. 166. 416. 4 
2 Bult. 141, 142. Painier Cro. Tac. 184. Sir Thoma: g 
againſt Warn, Holt v. Aſigrigg. / 
ro. Eliz. 783. Heath againſt 2 Cro. 126. Johnſon v. Aylner. 
Pole. 2 Co. 331. Ratcliff v. Michael. } 
Cro. Eliz. 214. Peake againſt | 3 Cro. 177. Shalmer v. Foſter, F 
Pollard. and his wife, 
Ney 1 16. Wittam's caſe. 3 Cre. 443. Shcomb's caſe. 
Fourthly, The Words muſt be direfly applied to the Perſon there be 
charged, and not by Inference or Argument. 8 
1. As where the words were, /he had a child, and either fit or By 
ſome my elſe made away with it, was held not aRionable. Carter = 
33,50. TEE 
2. But it is not, neceſſary that they ſhould be ſpoken of the party YT 
by his name, if there is a ſuſhicient de/ignatio perſinæ, as where the 
perſon ſpeaking of ſeveral defendants, againſt whom a ſuit had been 5 
brought ſays, this defendant, and the other ſixteen defendants are the 1 
perſons who helped to murder Henry Farmer; this is a ſufficient de- ' 
ſcription of the perſons, and every one of them well entitled to an a 


action, as it was adjudged in this caſe of Foxcroft and Lacy, ay 5 4 


on Actions on the Caſe. 


3. If A. ſays to B. thou art a for ſworn fellow ; whereupon B. aſks 
whether he would ſay he was perjur'd, and A. anſwers? yes, if you 
avill have it, it was held no action lies. Leævermore v. Martin, Cro. 
Elis. 297. | 

4. Where a perſon, without any precedent communication, ſays, 
one of the ſerwants of J. S. (he having ſeveral) is a notorious felon or 
traitor, here, for the jncertainty of the perſon, no action lies. 


40. 17. 


5. Where a man ſaid, y brother is perjured, theſe words were 
beld actionable, and a ſufficient defignatio perſonæ, with an aver- 
ment, that they were ſpoken of him. But Yelverton was of another 
opinion, for it might be he had diverſe brethren, and at that rate, 
every one of them might haye an action, and the innuendo the plain- 
tiff, or any averment, will not import a ſlander to be certain which 
was not certain before for ſays he, actionable words ought to im- 
port in themſelves preciſe ſlander without ambiguouſneſs, ſo that 
every one that hears them might intend of whom they are ſpoken. 
But Williams was of another opinion; for ſays he, the plaintiff ſets 
forth that theſe words were ſpoken of him ; and the jury having 
found the defendant guilty, it is ſufficiently aſcertained io the court 


they were ſpoken of no other; and the plaintiff had judgment 
Wiſeman v. Wiſeman, Coo. Fac. 107, 


*6. If A. ſays to B. one of us two is perjured, and B. ſays to A. P 5255. 


it is not J. and A. ſays again, I am ſure it is not I, B. ſhall have an 
action for theſe words, for the ſubſequent words do apparently ſhew 
that he intended B. to be the perſon perjured, 1 Rolls Abr. 75. 
Letter C. pl 4. 

7. It is ſaid in Carter 56. where the words were A. or B hath 
killed J. S. that A. may have an action, averring, that neither he or 
B. killed him. 

8. Where words are uncertain of whom they are ſpoken, there 

muſt be an averment that they were ſpoken of the plaintiff, 
9. Where the words are in themſelves certain, fo that it may be 
intended that the ſpeaker intended a perſon certain, there they may 
be made actionabſe by an averment. Mich. 3 Jac. B. Wiſeman's 
cle, 1 Rolls Abr. Cro, Fa. 107. 

10. If one man ſays to another, my maſler Mr. Browne hath 
rebbed me of all my goods, Browne may have an action againſt him, 
verring that he ſpoke the words of him, without averring that he 
was his maſter, for the averment,that he ſpoke them of him implies 
35 much, Brozune and Lane, 1 Roll's Abr. 1 Brownl. 10. 1 Had. 
52. Cyo. Tac. 443. 

it, If a man ſays to A. thy huſband and his maſter have flolen my 
wed; the maſter ſhall not have an action without an averment that 

e was maſter to the huſband of A. though he avers generally the 
words ſpoken of him. Trin. 1 1 Fac, 1. Liford and Stamp, 1 Ra 
Air. 75. pl. 3. S. C. Oo. Fa. 433. 


12. But 


— 
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12. But it is to be obſerved in the caſe of Harvey v. Chamberlain. 
where the words were, thy ſon is a murderer, without ſhewing that 
the father had no other ſons, are not actionable ; for if he hath 
others it is uncertain which he intended; and this ſiverſitv was 
taken by the court, that if one ſays to a married woman, thy V 
band, or to a ſervant, thy maſler, or to a ſon, thy father, there, if 
the words will bear an action, there needs no averment, becauſe 
there is a certain deſcription of the party; for the can have but one p 
huſband, nor the ſervant properly but one maſter, nor the ſon but 
one lather ; otherwiſe is it where the words are not a deſcription 
of the individual perſon, but may be attributed ro many, there an F. 
averment ought to appropriate the words to the perſon of the plain- 
tiff; but if the words firſt above-mentioned had been, % ſor Wil— 
liam, Cc. it had been certain enough. Palmer 283. 


Where Awerments are Neceſſary, and wwhot are proper Averments in 
the like Inſtances, ſee the following Cales, 


1 Roll's Abr. 80, 81, 12. Palmer 263. Harvey again 
2 Bulſtr. 32 Liſard againſt | Chamberlaine. Cro. Jac, 635. 
Stamp. | Ry 
Allen 32. Peirſon againſt Daw- | Cro. Eliz. 343. Brent againſt 
ſon. Ingram. | 

Moor 63. pl. 174. Bray and | Stile 46. Perſon againſt Daw- 
Andrews. ſon. 

Dall. 66. Cro. Ja. 107. Wſeman againſt 


1 Rolls Abr. 70, pl.48. S. C. but | Wiſeman. 
the ſame point does not appear. | Godb. 391. Symm's Caſe. 
1 Roll's Rep. 227. Scorie | 1 Roll's Abr. 7s. pl. 5. 

alias Scorer againſt Aiſh and Geriſh M. 8 Car, 
Cro. Eliz. 861. Taylor againſt. B. R. 1 Roll's Abr. fol. 80. pl. 10. 


How. 6 Cro. Car. 318. Green aguink 
Cro. Ja. 240. Beaumond againſt | Lincoln. 

Haſtings. | 1 Jones 326. S. C. 
Winch 112 Crompton againſt | 1 Roll's Abr. 47 pl. 6. 

Pailpot. Cro. Eliz. 496. Johnes againlt 
Cro. Ja. G73. Smith againſt | Davers. | 

286 Ward 1 Roll's Abr. 74. pl. 1. 
256. Raym. 86, 7. Terry againſt | Hill. 9 Car. B. R. Nicbolh nd 
Hooper and his wife. Brampton and his wife. 1 Roll“ 


Syd. 52. Dacy againſt Clinch. | Abr. fol. 82. pl. 15. 

Stile 150, Raph againſt Davie. | Trin. 1 1. Jac. 1. B. R. Ireland 
os Ja. 443. Brown againit | and Gardner, 1 Roll's Abr. fo. 

w 


f 82. pl. 16. 
3 Bulſtr. 249. Lawknor againſt] 21 Jac. B. R. Foxcroft and 
Godman. Lacy. Hob. 89. 


1 : I Roll 
we hd 9 : 
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1 Rolls Abr. 72. pl. 5.75. pl. 4. - 1 Roll's Abr. 57: pl. 36. 
Cro. Jac. 557. Fleetwood a-| 6 Mod. 104. Graves and Blan- 
inſt Curle. eher. | 
Hob. 67. S. C. 2 Shower 59. Oſbourne and 
Palin. 69. 8. C. Rey. 
March 82. | 2 Shower 15 3. Anonymous, 
Godb. 341. Wheeler and Ap- 

pleton's Caſe. _ gt 


Fifthly, The Wards muſt be ſenſible and plain, or capable of being 
made fo with a proper Averment, and muft be ſpoken in the Hearing 
of ſome Body, and in a Tongue, that ſome of the Hearers do, or may 
under fland, 


1. Where the words were, thy brother was whipped about Taun- 
ton Croſs for ſlealing /heep, or burned in the hand or ſhoulder ; theſe 
words were adjudged uncertain, and not actionable. 3 Cro. 283. 

2. In the caſe of Boyfield v. Linton, the words were, he is as wery 
a rogue as ever went upon the highway, he killed a man on board a 
ſhip, and if he had not bought it off with a piece of money, he had ſuf- 
fered for it; it was moved, that this ſhall not be intended a feloni- 
ous killing; but adjudged, that as the jury have given a verdict, it 
muſt be intended a felonious killing was meant by the words, that 
e would have ſuffered for it. 2 Show 97. Caſe 61. 

3. Where words are ſpoken in a language that the people do not 
underſtand; they are not actionable. Cro. Elig. 496. Jolines v. Da- 
vers; and if they are not ſpoken in Engli/A, it muſt be averred that 
they were underſtood by the hearers. 1 Co. 865. 

4. Where the words were, thou art a main-ſworn lad, they were 
ar, teld actionable, becauſe at the place where they were ſpoken they 
10. vere well underſtood to ſignify, that the perſon of whom they were 
ink ſpoken was perjured. Slater v. Franks, Hob. 126. 1 Brownl, 9. 

2 Cro, 6. 3 Cro. 417. 
5. Where the matter of flander was for calling a man idoner, 
which in Welſſi ſignifies, that the perſon was perjured, it was ad- 
oſt ded actionable, though there was no averment, what was the 
port of the word; but it was ſaid that it was ſpoken in the pre- 
lence of ſeveral perſons that underſtood IV eln, and therefore the 
and ſander was well enough laid. Heb. 126. Anonymous. 
zoll! 6. And in the ſame caſe it was ſaid, that in the caſe of one Tuck, 
! was adjudged actionable, where a man called another a healer of 
ſms, without any averment how the words were underſtood, be- 
aule the court was informed, that in the place where the words 
Were ſpoken, it was well underſtood thereby, that the party ot 
"om they were ſpoken was a concealer of felon. 780 
7. 
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». So where the words were, Coles hath firained a mare, innuen · 
do that he had buggered her, they were adjudged actionable after a 
verdi& for the verdi ſhall be intended to have found that to be 


the meaning of the words in the place where they were ſpoken, 
Cro. 250. Coles v. Haveland, , 7 


An averment likewiſe is neceſſary 2where words are uncertain in their 
Signification, or not well known to the judges to be words of ſlander, 


1. This averment is neceſſary to make words actionable, by 
reaſon of their being underſtood, in the place where they were 
ſpoken, to be tantamount to words that are actionable, which other, 
wiſe would not be ſo; as theſe words following, ſpoken of a 
merchant, being averred, that in London they bear the ſame ſenſe, 
as to call a man a bankrupt, were adjudged actionable, thou art a 
baſe knave, a cheating knawve, thou haſt conened me of 4001. thou art 
a beg,,arly knave, and I will make thee fly England, 1 Rolls Ar. 
86 pl 2. | 

2. Yer i the caſe of Moon and Axe, 1 Roll's Abr. 86, pl. 3. 
reported in March 15. by the name of Mead and Axe, theſe words 
were ſpoken of a dyer, Thou art not 2vorth @ groat 5 and tho! it way 
averred, that in Exeter, where theſe words were ſpoken, it is tan- 
tamount, as if he had ſ1id, thou art a bankrupt z the court held the 
words not aCtionable, and that as they had a plain and intelligent 
ſenſ+ and meaning to every man, the awerment was idle and to no 
2 and iliall not enforce the words contrary to their known 

enſe, 

3. But theſe words ſpoken of a ſhoemaker, it is no matter lo 
hath him, for I warrant whoſoever hath him, he will cut him out of 
doors, with an averment, that where they were ſpoken, they 
amounted to as much as if he had ſaid, he would undo his maſitr, 
were adjudged actionable. Ellis v. Hunt. 1 Rolls Ar. 86. pl. 4 
March 1, 2. . 

4. If an action is brought for flander according to the phraſe 
of the country in that caſe there needs no averment that they bear 
ſuch fiznification ; for the judges are intended to know the phraſe 
of ſpeech of every country; as to ſay, n art a healer oh lons 1s 
actionable in the weſt of England. Hob. 126. ſo to fav. . 
out putter, was held actionable in Weflmoreland, 2 Bulft, 146. 


2 Bulſt. 145 146. Steeneman| Haveland, 6 
againſt Richardſon. Moor 418, 419. Hillurd 
Palm. 441. Daubny and Mar-| againſt Conſtable. 
tin, Hob. fol. 126. Slater againſt 
Dal. 225 Franks. 3 
Cro. Eliz. 250. Coles againſt] Yely, 153. Weblin e 

8 7 
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Mayer. 30 Hunt, 1 Roll's Abr. fol. 86. pl. 4. 
Noy 133 Pridam againſt} 1 Roll's Abr. 60. pl. 8. 
Tucker, Trin, 43 Eliz. 3024. William 
Palm, 65. Mich, 17 Jac, B. R. Verch How. || and Evan George, 
Yelv. 154. Pridham v. Tuck- 1 Rolls Abr. fol. 86. pl. 5. 
er, Stile 203. Roſs againſt Law- 
1 Roll's Abr. 61. pl. 13. {| rence, 
Paſch. 15 Car. B. R. Moon] Hob. 191. Gibs againſt Jen- 
and Axe, 1 Roll's Abr. 86. pl. 3.] kins, Hetl. 175. 
Raym, 184 Drake againſt Hill. Hutt. 8. Gibbs againſt Davie, 
Yaſch, 15 Car. B. R. Ellis and 


Subſequent words Mall ſometimes be explanatory in mitigation, | 
and ſometimes in Aggravation of the former. 

1, As if one man ſays to another, thou art a thief, for thou tookeft 
ny beaſts by reaſun of an execution, and I will hang thee, theſe words 
are not actionable, becauſe it plainly appears that the theft he meant 
was the taking of his goods by the execution. Mick. 7 Fac. 

Wilk's caſe, Hob. 77. 1 Rolls Abr. 51. Letter R. pl. 2. 

2. So to ſay, thou haſt ravi/hed a woman twice, and I will make 
thee ſtand in a white ſheet for it; theſe words are not actionable, 
becauſe it is plain, the defendant did not mean ſuch a raviſhment 
as is indiftable as ſuch, Godb. $7: Cro. Fac, 666. 3 if 

*3. So for a man to ſay, I have felony to lay to thy charge, for p 
thou would fl hate robbed 2 z as —— of a man's « Sem fp 258. 
another are not actionable, unleſs ſome overt act is publiſhed to ha ve 
been done, as a lying in wait for that purpoſe ; ſo the ſe'ony 
here meant, was only the opinion the ſpeaker of the words had, 
that the plaintiff had ſuch an intention, and therefore not actionable. 
Cro, Elig. 2 50. 

4 Yet ſometimes the ſubſequent words are explanatory in aggra- 
vation; as for example; tho? the word whore ſpoken out of the ci- 
ty of London hath been held not to be actionable; yet to ſay you 
are a whore, and I can have a better whore than you for a groat, and 
u get your living by your tail, bath been adjudged actionable, be- 
cauſe it implies a continued courſe of fornication and adultery, 
Gardiner and his wife againſt Parke, Hard. 107, 

5. Where ſubſequent words have been held to enlarge the ſlan- 
der in the words precedent, wide Nev. 154. Newlyn v. Faſſett, 
and there is a diverſity there taken, where words are uttered con- 
linua voce, and where they are ſpoken at ſeveral times, and upon 
ſeveral occaſions ; as ro ſay, thou art a felon, for that thou flolef 
my afples off my trees, are not actionable, by reaſon of their being 

poken at one and the ſame inſtant ; for there the ſubſequent words 
qualify and leſſen the force of the former; but if a * 
a ot her 


* r 
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other a thief, and a ſtander by ſays, beware what you ſay, and the 
other ſaith, I will jufify he is a thief, for he ſtole my evidence, this 
is but inepta ratio of the firſt words, and voluntarily proceedin 
from the party, and therefore they came too late to qualify the for. 
mer words. Jbidem. 

6. And it is ſaid in the caſe of Ihitacre v. Hillidell, reported in 
Allen 7. that where words are a plain and direct ſlander, the ſub- 
ſequent words, that ought to take oft the force of the former, ought 
to carry in them a ſtrong intendment, that they were ſpoken in a 
ſenſe not actionable; for it is very unreaſonable that one ſhould 
ſlander another in general words, and then mitigate them by words 
of a doubtful intepretation. 

Other caſes aplicable to this head, ſee. 

Mich. 4 Jac. B. R. Minors and] 2 RolPs Rep. 380. Ayrye v. 
Lydford. 1 Roll's Abr. 51.] Higgens. Winch 4. Godard 
L. R. pl. 1. againſt Gilbert. 1 Rolls Abr. 

Hob. Rep. 106. Cro Jac. 114. 52: Pl. 6. 

Hob. 77. Adrian Coote againſt] Cro. Jac. 114. Minors a- 


Adrian Gilbert. gainſt Leeford. 

1 Brownl. 2. Male againſt} Godb, 287. Bridges and 
Ker. Milles. | 

Cro. Jac. 144. Taylor a-] Cro. Jac. 666. Ridges againſt 
gainſt Perkins. Milles. 


All 11, Whitacre againſt Hil-“ Cro. Eliz. 250. Stoner 


lidell. againſt Aud ley. 

Noy. 135. Ayres againſt] Mich. 9. Car. B. R. Red- 
Oſwall. : head and Smith, 

2 Brownlow 280. Fleming] 1 Roll's Abr. 47. pl. 7 Hard. 
againſt Jales. 7. 3 

2 Bulſt. 141, 142. Painter Mich. 23. Car. B. R. Ver- 


againſt Warn. worth and Pearce. 
Cro. Jac. 231. Gyer againſt] 1 Roll's Abr. yo. pl. 49. 
Ormſted, Moor 396. Caſtleman agaialt 


Goulf. 56. Norman's caſe. . | Hobbs. Owen 57. 8. C. 
Stile 115. Wainewright| Hob. 331. Cleark againſt 


againſt Whitly. Gilbert. . 
Cro. Jac. 65, 66. Robins! 1 Jon. 11. Goddard againſt 
againſt Hildredon. Gilbert. ; 
1 Yelv. 34. Lewis againſt] Popham 152, Gilbert againſt 
AQon. Hopton's caſe. 


Cro Jac. 204, 5. Powell] 2 Jac. B. R. Kelham and 
againſt Hutchins. Mandi. Cro. Jac. 39. Kellam 
Hut. 113. Harbert againſt! againſt Maneſby. : 
Angell. Cro. Jac, 673» 674. Smith 
All. 31. Dutton againſt Eaton. and Ward, Sue 

n Th 
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*Stile231.Gibbs againſt Price. Raymond 12. Rawlins againſt P 59. 


Stile 66. Carver againſt Pierce. 
Cro. Jac. 687, 688, Foſter 
and Browing. 


3 Bulſt. 465, 266. Froſt and 
Ayre's caſe. | 
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Hill. 

March 58. Anonymous. 

Cro. 33 King againſt Bag. 

2 Cro. 5 36 Gainford and 
Tuke's caſe, 


And in ſome Caſes Words ſhall have a favourable Conflrufion, 


1, Where words are dubious, 
pretation, the one way, that they 


and may receive a double inter- 
ſhall be actionable, and the other 


way not, they ſhall be taken in mitiori ſenſu, ſo that they ſhall not 
be actionab e. Mich. 15 Jac. B. R. Gardener and Spurdence's caſe, 


Cro. Fac. 438. 


2. But where the words are not doubtful, nor cannot in the com- 


mon acceptance of them receive 


a double conſtruQtion, there they 


ſhall be taken according to the common acceptance; and ſo, if in 
common acceptance they ſound in ſlander, they ſhall be actionable, 


but ſhall not be ſtrained to any 


foreign conſtruction to make them 


ſo, 3 Lev. 166. the ſame caſe, in Skinner 15 3. Naden and Miecucł. 
What other words reported in the books fall under this head, 


ſe the following caſes. 


Cro. Eliz. 400. Meggs and 
Griffith. 


Goulf. 118. the ſame caſe, 


Moor 408. pl. 552. the ſame 


caſe, 
1 Rolls Abr. 72. pl. 4 fol. 73, 
74. | | 

Cro. Eliz. 569. Webb againſt 
Poor, 

Noy 64. Thimblethorp's caſe, 

Godb. 181. Carle's caſe. 

Cro. Jac. 306. Tooſe and his 
wiſe, againſt St. 
Cro. Jac, 423. Cooper and 
Smith, 

Cro, Eliz. 823. 
Caſe, 

Cro, Car. 480. Wilner and 
Hold, | 

Moor 428. Nicholas and Bad- 
ger. 

Owen 33. Winter and Barn- 

1 


m, 


Talbot v. 


Mich. 11 Jac. B. R. Foxcroft” 

and Lacy. 

Hob. 89. Bayle againſt Gird. 

Stile 245. Davis and Ockham. 

Paſch. 5 Jac. B. R. dame Mo- 

riſon and Cade, 2 Cro. 162. | 
Poſch. 7 Jac. B. Parram and 

Roe. 1 Roll's Abr. 72. pl. 8. 
Paſch. 8 Jac. B. Ward and 

Poll, Godb. 167. 

Godb. 375. Mill's caſe. 

2 Roll. Rep. 104. Kamelford 

and Tuke. 

Cro Eliz. 629. Blake againſt 

Stanley. 

Godb. 391. Symm's caſe. 

2 Ven. 172. Anonymous, 

3Lev.166. Watter and Beaver. 

Hill. 17 Jac. B. R. Searl and 

Maunder. 2 Roll's 141. 

Hur. 86. Drury and Fitch, 

Hob. 219. the ſame caſe, 


Moor 29. Anonymous. 


| Peph. 1 50. Searle and Maun- 
der, 2 Roll's Rep. 141. ; 
| Trin. 
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Trin. 21 Jac. B. R. Wheeler 
— Popleſton, 1 Roll's Abr. 72. 
pl. 11. 

Godb. 339. the ſame caſe by 


the name of Wheeler v. Appleton. 


2 Rolls Rep. 342. the ſame 
ceaſe by the ſame name. 


| Poph. 187. Reynor and Hal- 
et 


38 Eliz. B. R. Denyſon and 
Burgh. 


Cro Eliz. the ſame caſe in 


Gould 143. by the name of 


Brough v. Denniſon. 


Cro. Eliz. 783. Heath v. 
Poole. 
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Hut. 72. Potter again 
Browne. 
In Anonymous 113. Harbert. 
v. Angell. : 
Winch 70, 89. 
1 Syd. 35. Lizard and Clare. 


Godb. 89. Eglinton and Aun- 
ſell's caſe. 


Cro. Eliz. 192. Sir Wil iam 
Walgrave againſt Agas. 1 Leon. 


35. 
Noy 47. Hall and Hemiſley, 
Stile 115. Wainright and 
Whetley Co. 4 20. 


Yelv. 21. Barham and Nether- 
fale, | 


1 Bulſt. 112. Stowe and Hol- 
land, | 
Cro. Eliz. 224. the Lady 
Ratclieffe againſt Shubley. 
2 Cro. 413 Lewis and Wal. 
ter's caſe. 


Noy. 115. Bareham and Ne- 
therſale. 

Cro. Eliz. 834. Lovet againſt 
Hawthorn. 

Mich. 15 Car. B. R. Haſel 
and Auman. 1 Roll's Abr. 75. 


Paſch. 38 Eliz. B. R. Browne|pl. 20. 


and Brinly. 
pl. 13. 


Moor 407. pl. 457. Browne 


and Bruckley. 
Owen 58. the ſame caſe. 


1 holls Abr. 73. 


Yelv. 136. Dromant and 
Weſtofer. 

Godb. 287. Bridges and 
Mills Caſe. 

Stile 22, 23. Hamond and 


Moor, 409. pl. 556. Carter's|Kingſmil]. 


caſe. 
Owen 56. the ſame caſe. 


ill. 2 Car. B. R. Wood and 
Merrick. 


Cro. Eliz. 424. Charter and| Noy 124. Bayly and Child, 


Hunter. 


Hut. 14. the ſame caſe. 
Mich. 17 Jac. B. Bradſhaw 
and Walker, 1 Roll's Abr. 73. 


pl. 15. 
Hob. 249. the ſame caſe. 
Palm. 29. the ſame caſe. 


1 Brown], 13. the ſame caſe.|and Woodward, Cro. Ja. 277. 


Hur, 34. the ſame caſe. 


Hob. 305, 326. Poland and 
Maſon, 331. Clarke v. Gilbert. 
1 Brownl. 18. Gowland and 
Maſon, 
: Hut. 38 Maſon and Thomp- 
on. 


Mich. 8 Car. B. R. Lawrence 
10 Jac. B. R. Laveſton and 


Hill. 8 Car. B. R. Langley Cawdry. Cro. Car. 277. 


and Bradſhaw, 1 Roll's Abr. 73. 
P 260. 
and 


Cro. Eliz. 351. Lyne and 


pl. 16. Backhouſe. 
Trin. 16 Car. B. R. Blumly| 1 Jon. 302. Smith and Hogf- 
Roſe. head, 


# 


1 Bult. 


1 Bulſt. 112. Stowe and Hol- 


land. 25 8 
Cro, Jac. 315 Holland and} Cro, Eliz. 297. Butler againſt 
Stoner 


Godb. 181. Clarke's caſe. 
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Cro. Eliz. 746. Ball agaioſt 
Bridges | 


Paynter. 


Godb. 89, [7 go. Mich. Cro, 


Yelv. 145. Gold and Robins.}Eliz. 52. Morgan and Kiffe. 


Cro, Eliz. 8 
Humphrey. Hill. 44. Eliz. rot. 


o. 
3 Jac. 312. Lewis and 
Caw ardley. 

Godb. 202. Anonymus. 

Skynner 364. Somers and 
Houſe. 


2 Bulſt. 216. Charles Crook 
againſt Avery. 


Gouldſ. 48. Anonymous. 

Godb. 89. Mich. 28, 29. 
Eliz. K. B. 

1 Roll's Rep. 427. Sir John 
didnam v. Mayo. 

3 Bulſt. 260. the ſame caſe. 

Paſch. 3o Eliz. Prouſe and 
Cary. Cro. Eliz, 43. 

1 Leon. 101. the ſame caſe. 

Trin 33, Eliz. Gaſtrel and 
Townſend, Cro. Eliz. 239. 


2 Bulſt, 10. Miller inſt 
Buckdon. hc a 


Dal. 89. Anonymous. 
3 Car. 489. Wilner aginſt 
0 


2 $yd. 71. Skelton againſt 
Earth - 


1 Bulſt, 109. Tabbe agai 
Matthew, 

Cro. Eliz, 251. Stadleton 
and Frier, 


apparent in the record. 


. Latham and] 4 Cro. 13. A. 


Cro. Jac. 268. Thomas Rich 
againſt Holt. 

Cro. Jac. 629. Bennet againſt 
Ta bram. 

Palm. 278. Bennet's caſe. 

Cro. Jac. 58 Sir John Hollis 
againſt Briſcow and his wife. 

Yelv, 64. Sir Hollis v. 

Trin, 15 Jac. Gibbs and 
Jenkins. Hob. 191. Noy 19. 
Hetl. 175. 

Palm. 64. Johnſon v. Leman. 

Hut. 8. Gibs againſt Davie. 

2 Roll's 136. Clarke's caſe. v. 
Dorcheſter. 

Dal. 9, 10. Anonymous. 

All. 37. Eels v. Smith. 

Winch 40. Auditor Curle's 
caſe. 
Mich. 13 Car. 2. Lewes and 
Roberts. Hard. 203, 

Raym. 33. Tibbs againſt 
Smith. | 

1 Ven. 3. Twiſtleton v. Hobs. 

Paſch. 23 Car. 2. Philips and 
Kingſton. 1 Vent, 117. ; 


In ſome caſes the action will lie, rotwithlanding there is a repug- 
nancy, either in the words themſelves, or made ſo by matter 


3 Bulſt. 249, Lewkner and 
Godman's caſe. 


A if one ſays of a widow having children born in wedlock, 
that fhe is @ whore, and her children are baſtards, by which ſhe loſt 
marriage with J. N. now tho' the children 


cannot 


rn in wed ock P *261, 
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cannot properly be baſtards, yet they may be reputed fo ; and the 
action will lie. C. Car. 322. Bryan and Cockman, 

2. Thou waſt forſwarn in Carpenters Hall, and didſt rob the Hall, 
theſe words are actionable; tho? properly ſpeaking the hall cannot 
be robbed. Oo. FEliz. 788. | 
3. But if one ſays to another, thou haſt murdered J. S. and it ap- 


pears that 7 S. is alive, no action will lie, Hill. 11 Fac, Pat's 


caſe, Jones 141. Popham 187. 4 Co. 16. a. 3 Buſt. 167. 
Lit. 310. © | 
4. Yet ſee the caſe of Smith and Williams, where one ſaid of an- 

other, he is a rogue, and robbed the Hockley Butcher ; and it was not 
averred that there was an Hockley butcher. But ſays the Lord Ch, 
Juſt. Halt, then the fault is the greater, and 'tis a double crime, 
Comb. 247. 
5. Where words were ſpoken by a feme covert, and ſhe ſaid of 

the plaintiff theſe words, /n haſt ſtolen my ſaggots (meaning the 
faggots of the defendant) tho' it was objected that it was repugnant, 
and that the defendant as a feme covert could not have any faggots, 
yet the action was held to lie. Palmer 358. Strong and his wife 
againlt Vite and his wife. 


Cro. Jac 101, 102. Turnor| Latch 159. Keymer againſt 
again Sir Edward Darcie. |Clarkvel Hally. 

1 Roll's Rep. 286. White] Stile 424, 425. Stevens 
againſt Brough. againſt Aſk, 

Latch 219. Priour againſt] Cro. ſac. 323. Matthew 
Colbold. CER againſt Craſs, 

1 RolPs Abr. 78. pl. ». Winch. 39, 40. Auditor 

1 John. 141. Keymer againſt|Curle's caſe. 
Hallet. Palm. 441. Daubny againſt 


Poph. 187, reported by the Martin. 
name of Reynor againſt Haller. 


Sixthly, The matter contained in the meaning of the words muſt be 
falſe, and ſpoken malitiouſly on purpoſe to <ſlander, and the thing 
charged muſt be poſſible. ; 


1. And therefore if the matter be true, the defendant may 
juſtify the ſpeaking of the words; bur if after the fact committed 
there was a pardon, the words are actionable ſtill. 1 Ralls Abr. 
88. pl. 6. Moor 863. pl. 1187. 

2. If B. ſays, that J. S. ſaid, that J. D. ſaid a certain ſcanda- 
Jous thing that will bear an action, tho? this be falſe ; yet if J. ſaid, 
that J. D. ſaid the words, no action lies againſt B. for he has 
named his author, vis. J. S. 1 Roll's Abr. 64. pl. 3 

3. But where a man ſays, a 2v9man told me that ſhe heard one ſay 


that Megss's wife had poiſon'd Griflin her firſt hyſband in the meſs of 
: | MK ; 
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milk; theſe words were adjudged actionable. 1 RolPs Abr. 64. 
mY Where the defendant faid of the plaintiff, I have heard the 
plaintiff was hanged for ſtealing a horſe, and upon evidence it ap- 

red, the words were ſpoken in grief and ſorrow for the news, 
and Hob. directed the plaintiff to be nonſuited. 1 Lev. 82. 

5. If one ſays of another, that he is a witch, no action lies, they 
being but words of paſſion. 1 Roll's Abr. fol. 45. f. 15. 

6. But if one ſays to another, t/ou art @ witch, and. an inchanter, 
and thou didſt bewitch the children of J. S. and they are waſted and 
d:ſtroyed ; an action will lie, for he ſhews his intention to be that he 
isa witch, and hath been guilty of doing an injury to a perſon. 
Rolls Abr. fol. 45. pl, 18. 1 Brownl. 2. Stone v. Roberts, Godb. 
341. Noy 22. Hutton 13. Moo. 906. 2 Leon. 30. 4 Leon. 92. 

7, Where the words were, It is no marvel /he comes not to church, 
for it is thought ſhe is with child, and I fear it is too true; theſe words P *26, » 
*were held not to be malitious words, tho' the declaration ſet forth, 222 
that the plaintiff loſt her marriage. Telv. 113. Brinſby v. Balgy. 

8. Where a man came to a juſtice of peace, for a warrant againſt 
the plaintiff, and then ſaid, Sir, I will charge him with flat felony, 
for flealing my ropes from my fhop; and it was reſolved, that as 
theſe words were ſpoken to a juſtice of peace, when the defendant 
came for a warrant, which was lawful, no action would lie. 
Ram, v. Lamley, Hutton 113. 

Note; By the ſtatute of Limitations of the 31 Fac. 1. cap. 16. 
This action for words muſt be commenced within 140 years after 
the words ſpoken. 

And by the ſame ſtatute, in actions of /ander, if the jury find, 


| or aſſeſs the damages under 40s, the plaintiff ſhall recover no more 
«ts than damages, | 


There is another ſpecies of this action, which not being treated of by 


e 1% Lord Rolls, or Mr. Danvers, in either ef their abridgments, 1 
'g beg leave to quote a few cafes incident thereto, 
1. A libel is the ſtrongeſt and greateſt degree of ſcandal, and 
1 coes not die like words which may be forgot, but Litera Scripta 
ed „net; and therefore a greater degree of latitude is beſtowed, not 
. only in conſtruing it criminal, but in the extenſiveneſs of the 
tion ; for an action for words is confined to the perſon of the of- 
la- ſended, but the cauſe of action for ſcandal in a libel ſurvives, 
id, 50. 125. 12 Co, 134. 
has 2. And this offence was puniſhable heretofore in the ſtar cham - 


chamber, and is now indictable in the court of King's Bench, 

3. It may be by writing or without writing, (Hat is to ſay) by 
; of pre, wherein the party is painted in any ignominious or re- 
proachful 
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proachful manner, or by ſigns z as when one does affix a gallows 
at the door of the party. 5 Co. 126. 1 Cro. 125. 2 Brownl, 152. 
Fopham 1 39, 140. Heb. 153, 384, 837. Hetly 10 
4. And differs from ſcandalous words in this reſpect, if a man 
repeats What a man ſaid of another, tho' the words are ſcandalous, 
et no action lies for that; but otherwiſe in the caſe of a libel, for 
aliciouſly repeating or ſinging the words contained in a libel in the 
reſence of others, or delivering over a copy thereof to another, ts 
the intent to ſcandalize the party, an action lies for it. 

5. And in the caſe of a libel it matters not, whether the words 
contained therein are true or falſe, or whether the party upon whom 
the ſame is made be of good or ill report, or whether it be divulged 
ſecretly or openly. Hob. 253. 5 Rep. 125. | 

6. And if one writes a letter, containing ſcandalous matter againſt 
another, and ſends it to a third perſon, this may be a libel, as is re- 
ported in the caſe of Peacock v. Reynall, in 2 Brownl. 152. 

7. Scandalous matter is not abſolutely neceſſary to make a libel ; 
tis enough if the defendant induces an ill opinion to be had of the 


- plaintiff, or to make him contemptible and ridiculous : as for in- 


ſtance, an action was brought by the huſband for riding ſkimming- 
ton, and adjudged that the action lay, becauſe it made him ridicu- 
Jous, and expoſed him. 3 Salk. 226. | 

8. The libel in the information or deelaration muſt exactly agree 
with the libel itſelf, for tho? words are trauſfient, and vaniſh in the 
air as ſoon as ſpoken, and there can be no tenor of them, therefore 
an identity is not required; and tho' the jury find ſome omiſſions, 
it will be ſufficient if ſome be proved, and in ſuch caſe the plaintiff 
thall recover; but when a thing is written, tho' every omiſſion of 
a letter may not make a variance, yet if ſuch omiſſion makes a 
word of another ſignification, it is fatal. 3 Salk. 225. 

. #9. A Defamatory writing expreſling only one or two letters of a 
man's name, if it be in ſuch a manner that from what goes before, 
and follows after, it muſt be underſtood by the natural conſtruction 
of the whole, to ſignify and point at ſuch a particular perſon, it 1s 
as properly a libel, as if the whole name was expreſſed at large. 


Trin. 12 Anne, Hawkins's Pleas of the Crown 1 94. 


10. C. forged an order of chancery, in which were ſeveral de- 


famatory expreſſions ayainſt the plaintiff, and at the end draws 2 


pillory, and ſubſcribes it for fir J. H. and his forſworn witneſs by 
him ſuborned, the court held that, tho' no action lay for ſorging 
the order, and entire damages were given, yet that was only an 
inducement, and an action was held to lie for the latter; and the 
caſes there cited were, that to ſay a man is a diſhoneſt man is not 
actionable, but yet to publiſh it, or ſer it upon poſts, will make! 
actionable. Skinner 1 24. | 

11. The copying of a libel is criminal, and writing a cop) 


without authority, is writing a libel, 417. He that _ 
l 
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libel is the contriver, and having a written copy of a known libel 
is evidence of publication. The King v. Bear. 

And as this is an offence generally puniſhed by information or 
indictment, I omit treating any more on this head. | 


' Of Nlandering a Title. 


1. Whoever will bring an action for ſlandering a title of land, it 
bath been ſaid, ought to ſhew that he hath a good tile. Palm. 530. 

2. But ſee the cafe of Marvin v. Maynard, in 1 Cro. 419. where 
t was held, that the plaintiff having ſaid he was ſeiſed of the manor 
ol Upton Gray, that the defendant, to ſlander his title, ſpake theſe 
words, Mr. Marvin (innuendo the plaintiff) hath not any title to Up- 
wn ; here 1t was ſaid to be ſufficient, tho the plaintiff does not ſhew 
what eſtate he had. 

3. In an action for ſlandering a title, particular damage ought to 
be alledged ; as that the plaintiff might have ſold or ler his eſtate 
to ſome perſon or other, who after ſpeaking ſach words deſiſted. 
Palmer 529. 3 Coo. 140. Laue v. Harwood. 

4. And where the declaration was, that the plaintiff had a mind 
to convey part of his land for the advancement of his ſon, and to 
leaſe out another part for years, and the defendant knowing of it, 
poke theſe words, Mr. en hath no more right to the farm of 
Colenorton than a mere ftranger, and avers, that a ſtranger had 
not any right, by which words he was ſo endamaged, that he 
could not convey the land for the advancement of his fon ; it was 
held that the plaintiff had not any cauſe of action, for he did not ſay 
be was about to ſell his land, nor did he ſhew any particular da- 
mage, and his intention ſet forth, as above, would not make it good, 
of a | Rolls Rep. 244. Swead. v. Badley. 
ſore, 5. If the defendant claimed any title himſelf in the ſame lands, 
Ron the words are not aCtionable, as in the caſe of Lovett and Weller, 
it 1s Rolls Rep. 409. where theſe words were ſpoken to J. S. having 


arge. communication of ſome land then in the plaintiffs poſſeſſion, rake 
led how you buy it, for it is mine, if every man had his own, and I 

| de- BN 47 /pend 201..but I will have it, theſe words in arreſt of judgment 

ws 2 were held not aCtionable, 

fs by 6. Where a man is about to ſell his land, and J. S. pretends 

rging wa title therein, and ſhews a leaſe for it, and it is a counterfeited 


one, which he knows to be ſo, the words are then actionable. 4 Co. 
18. 105. 17 5. | | 

7. Ua man flanders the title of another man, he cannot clear 
bimſelf by a pretence of a title in himſelf, which he cannot main- 
"un, But if he ſay himſelf at the fame time, that he himſelf hach 
initie, no action lies, Palm, 531. 


Vor. I. 8. Where 


Readings and Obſervations . 
8. Where a man faid, I would not wvi/h any man to deal with the 
land, for I know one that hath a good title to it, and the parties will 
not part with their intereſt ; and the defendant juſtified, that he him- 
ſelf had a leaſe in reverſion of parcel, and at will in another parcel; - 
it was agreed by all the judges, that if one ſaid, he himſelf had a 
title to another's land, the action would not lie, although he had no 
title; but when he ſaid words, purporting that another had a title, 
whether he could apply it to himſelf by his juſtification was a queſti- 
on; and Popham ſaid he could not, but Gauder and Fenner to the 
contrary. 1 Cro. 427. 


For other caſes applicable to this fpecies of ſlander, fee hereafter. 


What other words not herein before inſerted have been adjudged adi. 
ionable, and what not, are to be found in the following caſes, 


Firft, What words have been held aQtionable. 


Charging the plaintiff with 7 rea- Hutton 1 31. Hutton v. Hanſon, 
fon, miſprijion of Treaſon, or 2 Lutt. 1295. Howe v. Perry. 
want of allegiance. Ii Sid. 103. Booth v. Seale. 

5 381. Dalton v. Sadd. 

1 Keble 14. Green v. Green. Stile 400. Trevilian v. Welman. 
122. Dol bin v. White. 435. Lamplew v. Hewſon, 
469. Booth v. Leach. Yelv. 107. Blanchflower v. At- 
814. Edwards y.—— wood ; 


2 Keble 47. Brunt v. Spencer. [Ray 20. Auſten v. Mander, 
478. Hingſtone v. Peck. 23. Harris v. 
463. Lowther v. Mowſon. |Godbolt 15 3. Anonymous, 
1 Cro. 153. Bellingham v. Mi-|Hardr, 203. Lewis v. Robert, 
. Modern Caſes 18 Fry v. 
171. Ward v. Throne, ſin L. and Eq. J Carne. 
251. Stapleton v. Frier. 1 Sid. 53. 


191. Waldgrave v. Agas. 131. Hawk v. Rowe. 
268. Fowler v. Aſton. 


2 Cro. 275. Beriſted v. Breſſe. 


406, 413. Lewis v.— With Murder. 

i Roll's Rep. 444. 8. C. 

3 Bulſtr. 225. i Cro. 239. Gaſtrell v. Townl- 
424. Lewis v. Cooke. end. 

202. Smith v. Turnor. 308. Preſton v. Pindar. 


Hard. 203. Lewis v. Roberts. 317. Godfrey v. Mour. 
Allen 35. Mark v. Cubit. 352. Wilmer v. Hold, 
Hob. 180. Sydenham v. May, Cro. 489. 
2 Cro, 67 2. Slade v. Allen. 
43507. 1 Roll's Rep. 48, 49. 823. Talbott's caſe. 
2 Roll's 17, 18, 1 Rpif' 191. Tibbott v. Hayenes 
Rep. 427. | 


2 Co, 


on Actions on the Caſe. 
2 Cro. 56. Sir John Harper 342. Ball v. Roane. 


v. Beaumond. 348. Stich v. Wiſdom, 
306. Tooſe's caſe, Owen 18. 8. C. Gould. 186. 
423. Cooper v. Smith, 6.\C. 

Poph. 128. Bridg. 60. 399. Week's caſe. 
Moor 286. Anonymous. | 428. Caſtleman v. Hobbs. 
Hardr. 203. Lewis v. Roberts. 471. Anonymous. 
3 Cro. 318. Green v. Lincoln. 563. Anonymous. 


Herley 69. Watſon v. Vanderlaſh.| 51 8. Theobald v. Brooke: 
Popham 187. Raynor v Hallett. 710. Leverſage v. Smith. 


Stile 65. Long's caſe. 786. Royall v. Peckham. 
287. Bernard v. Levitt. 857. Robins v. Franks. 
2 Show. 77. Bondfield v. Lin- 861. Taylor v. How. 
ton, 279. Charnell's caſe. 
1 Keb. 253. Weſt v Phillips. og. Willymot v. Watton, 


35. Brown v. Charlton. 2 Cro. 43. Gerrard v. Holland. 
3 Keb. Greene v. Warner. 22 14. Minors v. Leeford. 


2 Bulſt. 42. Billing v. Knight. 157. Piers v. Gore. 

Latch 159. Keymer v. Clarke - 154. Showell v. Hayman. 

3 Lev. 171. Williams v. Lewis: 214. Frank v. Alſop. 

T. Jones 21 1. Nailer v. Clarke. 253. Gyer v. Omſtead. 

Modern Caſes in Law and Equity» 247. Herpnes v. Sprott. 
24. | 312. Lewis v Cawardley. 

Burton v. Heyward and his 315. Holland v. Stoner, 
wife. 442. Turnor v. Campion. 


600. Stamp and his wife v. 


——_ White and his wife. 
With Poiſoning. | 67 3. Smith v. Ward. 
; 3 Cro. 42. Spencer v. Med- 
| Cro. 400. Meggs v. Griffith. burne and his Wife, 
569. Webb v. Poor. 52. Powell v. Plunkett: 


i Cro, 947. Paſſie v. Mondford. 140. Lewknor v. Cruchley 
2 Cro. 438. Gardner v. Spur- and his wife, 1 Jones 


cant and his wife. 195. 
343. Jacob v. Mills. 268. Halley v. Stanton, W. 
Jones 299. 
277. Lawrence v. Wood- 
l- With Theft or Robbery. ward. 


| 572: Brian v. Wikes: 
\bthorp's caſe, W. Jones 366. 236. Mort and his wife v. 
' 3 Cro, 417: 8: C. Butler, 
d, 3 | Cro. 214. Lacy v. Reynolds. Stile 1 35. Gibbs v. Dunn. 
2325. Guildeſſew v. Ward. 150. Ralph v. Davie. 
224. Lady Ratcliff v. Shub- 159. Gray v. Walye: 
ley. 21 3. Edwards v. Fallowes. 
289. Graves's caſe. | _ 231, Bynion v. Trotter. 
239. Johns v. Gittins. ile 247. Denton v. Caket, 
Y 2 298. Biſhop 


Readings and 


298. Biſhop v. Firzherbert.| 


9. Anonymous. 


66, 79. Carver v. Pierce. 


Obſervations 


21 1. Pauls v. Ford. 
Allen 31. Vearworth v Peirce. 
32. Peirſon v. Dawſon. 


115. Wainwright v. Whit- 7. Whitaker v. Hillidell, 


ley. 
335. Heard v. Read. 
59. Nevil v. Mott. 
46. Pearſon v. Da wſon. 
| 24. Drake v. Whitacer, 
Moor 883. Anonymous. 
401. Bale v. Rodes. 
418. Thimblethorps's caſe, 
863, & 872. Cuddington v. 
Wilkins, Ow. 14. S. C. 
Hob. 67, & 81. 8. C. 
1 Brownl. 10. 8. C. 
409. Wecks v. Taylor, 
1 Roll's Rep. 286. White v. 
- Brough. 
2 Part 91. Brett v. Trevilian. 
165. Mayott v. Gibbons. 
342. Wheeler v. Applleton. 
380. Ayrye v Higgins, 
8. C. reported in W. 


Jones 43. by the name of 145. Gold v. Robins. 


Aris v. Higgins. 
440. Smith v. Shortred. 
3 Leon. 231. Warner v. Crop- 


well, cited in an Anony-z Lev. 205. Froud v. Froud. 


mus caſe, ibidem. 
4 Leon. 181 Anonymus. 
1 Bulſt. 11 2. Stow v. Holland. 
163. Petty v. Waight. 
147. Long v. Lorking, 
2 Bulſt. 134 Bayly v. Maynard. 
141. Pa inton v. Warne. 
145. Steeneman v. Richard- 
ſon. 
227 Gilpine v. Shrine. 
3 Bulſt. 30 3. Parrett v. Parrett. 
249. Leawknor v. Goodman 
161. Crofts v. Brown, 
83 Holly v. Hendez. 
Winch 6. Wetherley v Wells. 
41. Anonymus. 
102, Crompton v. Philpot 
Latch 47. Adam's cafe. 
W. Jones 376. Anonymus. 
March 19 Anonymus, 


Het. 172. Male v. Ket, Hob.184. 
Moor 883. Poph. 129 
i Keb. 127. v. Wood. 
136. Slebb v. Smith. 
691. Garrard v. Lyon, 
2 Keb. 440. Hunt v. Merri- 
church. ä 
496. Croft v. Winter. 
Gouldſb. 76. Smith v. Warner, 
130 Parle's caſe. 
138. Redfrin's caſe. 
3 Cro. 153. Benſon v. Morley. 
| 166. Loe v Sanders. 
424. Lloyd v. Pearſe, 
622. Boſton v. Tatam. 
687. Foſter v. Browning. 
39. Kellam v. Manſbie, 
1 Brownl, 2. Cowte y. Gilbert, 
Velv. 49. Charnell v. Hollands. 
136 Dormant v. Weſtoſor. 


152. Higges v. Emſton. 
Hutton 113. Ram v. Lamley. 
Godb. 241. Colt v. Gilbert. 


Raym. 33. Tibbs v. Smith. 

Modern Cafes. in Law and 
Equity 30. Muck's caſe. 

Salk. 695, Baker v. Peirce, 


6 Mod. 23. ; 
Hob. 192. Scarlet v. Stiles, 
1 Bro. 12. 294. 
Popham 129. May v. Kett. 3 Cro, 
1 Bro. 2. ' Bulſt 
2 Mod. 52. Cooper v. Hawkeſ- 
well. | 
| 3 Mod. 280. Anonymous. Keb. 
[ Vent, | 
With general Felony. Where 
Popham 1 50. Serle v. Mander, e 26 
2 Roll's Rep. 141. 'o. Eliz 
Godbolt 202 Anonymous, 


4 Keb. 


on Actions 


1 Keb. 336. Anonymus. 

345. Crawford v. Daw- 

on. | 

2 Keb. 289. Linter v. Nader: 

2 Roll's Rep. 342. Wheeler v. 
Appleton. 

3 Cro. 276, 7. Smith v. Hodge- 
ſkins. * 

307. Blizard v, Barnes, 

572. Bryan v. Wikes. 
1 Vent. 264. Anonymus. 

1 Bulſt. 148. 
Stile 235. Paine v. Preſtney. 

Comb. 232. Somers v. — 


Skinner 364.4 8. C. 


, 


With compounding or concealing 
Murder, Felony, or — of 
Stolen Goods. 


1 Cro. 536. Moo. 704. Gouldſd. 
186. 
877, Cox v, Humphrys. 


2 And, 47. 

Godb. 1 57. Brigg's Caſe. 
Gouldſb. 1 32. Laſſcells v.Lafſcells. 
Yelv, 154. Newlin v. Faſſett. 

1 Syd. 413. Gamble v. Dana. 
vile 392. Anonymus. 


Allen 5. Hinacre v. Lemon. 
2 Cro. 58. Sir John Hollis v. 
HhBriſcoe. 
300. Smith v. Flint. 
629. Bennett v. Tabram, 
Palm. 278. 


v. Butler. 
1 Bulſt 109. Tabbe v. Matthew. 
148. Cited in the caſe of 
Beereford v. Preſſe 
Keb. 494. Gamble v. Jenney. 
Vent. 18. Anonymus. 


Where an Intent only is charged. 
* 26. Ruſſell's Caſe. 


es- 


Moor 686. Lord Mordant Bridges. 


3 Cro. 236. Mott and his Wife] 


on the Caſe. 
3 Cro. 140. Lewkner v. Cruch- 


ley and his wife. 


1 Cro. 191. Tibbot v. Haynes. 


Yelv. 90, 58. Sir John Harpur v. 
mont. 


Hob. 180. Sir John Sydenham v. 


May i 
3 Bulſt. 167. Crofts v. owns 
; Cafe. 
Hetley 18, Alice Reading's Caſe. 
2 Syd. 76. Langley v. Clarke. 


Words charging the Plaintiff with 
Frerjury. 


Moor. 182. Anonymus. 
365. Woodliffe v. Vaughan, 
+4 Cre. aa.  - 
404. Noy 34. 1 Cro. 492. 
Wild v. Copeman. 
1 Cro, 185. Plaice v. Howe. 

222. Fermor v. Dorrington 
293. Nedham v. Corſellis. 
| Green v. Dancy. 

297 I Lee v. Seacombe. 
906. Dagg v. Penkeven. 
308. Guerdon v. Winter- 

flud. 

342. Baxter v. Shade. 
343. Brent v. Ingram. 
348. Banks v. Stacy. 

572 Bate v. Rook wood. 
583. Harriſon's Caſe. F 

Shaw v. Thompſon 
60g. | Corbet v. Hill, 
709. Spencer v. Shory. 
730. Ireland v. Goodale. 
787. Thaxbie v. Smith. 
899. Clerke v. Penkeven. 
907. N v. Wilkin- 


234. Sir Richard Snowde's 
Caſe. 
2 Cro. 190. Skinner v. Trobe. 


to, Eliz. 6. Edwards's Caſe. 


*61 3, Benſon and his wife v. 
Hall and his wife, 
204. Co- 


* 


P 267. 


Readings and Obfervations 


2 Cro. 204. Colame's Caſe. 
158, Harris v. Dixon. 
107. Wiſeman v. Wifeman. 
102. Turner v. Sir Edw. 
Darcie. 
436. Page v. Keble. 
3 Cro. 337. Anonymus. 
288. Drake v. Corderoy. 
W. Jones 307. 
378. Robodham v. Venleck 
321. Strowde v. 
Owen 62, Rayner v. Grimſton. 
I Leon. 131. Peirce v. Howe. 
1 Leon. 13. Brook v. Dowley. 
101. Browſe v. Cary. 1 


4 Cro. 93. 
Latch 219.. Priour v. Colbold. 


\ 


W. Jones 352. Golding v. Wen-| 


nal. 
T. Jones 5. Mayn v. Okey. 
Stile 6. Hogg. v. Vaughan. 
17, White's Cafe. 
72. Simmons v. Low, 
Stile 335. Heard v. Read's Caſe. 
452. Trevanion v. Penhol- 
how. 
Hutton 34. Adavis v. Fleming 
1 Bulft. 40. Smale v. Hammon. 
69. Anonymus. 
Wi. 2, 3. King v. Bower. 
3 Bulſt. 283. Mefflyn v. Farne- 
den. | 
304. Gilbert v. Rodde. 
72. Baker's Caſe. 
147. Apthorpe v. Cock- 
erell. 
Hob. 283 Adams v. Flemings. 
Hetley 63. Williams v. Bickerton. 
119. Keene v. Cox. 


1 Vent. 263. Jennings v. Hunk-| 


a ing. 

1 Keble 302. o v. Fuller. 

2 Rolls Rep. 471. Vate's Caſe. 

Godb. 444. Jones v. Ballard. 

1 Brownlow 4. Morton v. Leedale. 
2. Bridges v. Playdell. 

2 Showers 33. Good / in v. Browne 


2 Lutt. 1 


1 Cro. 


2. Stable v. Sayle. 
Allen 7. e v. Brooke. 
Hard. 151. Brumrig v. Han 


V. Wall and bis wife t 


* 2 
8 


| Norton and his wiſe 


miu Fagey. 


72. Topliffe v. Wilſon. 
178. Sale v. Marſh. 
290. Munday v. Cordall. 
328. Brooke v. Clarke. 


| 554. Auſtie v. Maſon. 


607, Wade v. Bauſſard. 
883. Chickeley v. Barker. 
2 Cro. 648. Stone v. Smalcomb's 
3 Cro. 326. Baal v. Baggerley, W. 
198 Iuones 325, 8. C. 
140. Lewknor v. Cruich- 
ley and Ux. 
337. Anonymus. 
509. Ceely v. Hoſkins. 
Owen 47. Moſe v. Read's Caſe, 
Yelv. 146, Wiiſher's Caſe. 
Popham 1 77. Dabborn v. Martin. 
2 Bulſt. 132 Sir George Reynell 
. v. Sackfield. 
1 Keb. 273. Metley v. Slaney, 
2 Roll's Rep. 266. Stone's Caſe. 
410. Pole v. Carret. 
Ray mond 4. Reynolds v. Burton. 
| 17. Nuttall v. Page. 
i Syd. 16. Caſſabilly. v. Britt. 
Lev. 112, Mills v. Monday, 
\ oro Ws > 


1 Vent. 149. Dorrell v. Jay. 
Ley 70. Roberts v. Lord. 


Words charging the Plaintiff with 
| Sodom of Beſliality 


Crs. 250. Coles v. Haveland. a 
t Vent. 276. Anonymus. ut 
2 Keb. 397. Colliar v. Burre!! Yely 


3 Keb. 


V. 


Wl. 


Leb. 


Allen 61. Chappell v. Good- 


3 Keb. 546. Snell v. Webberly, V 
2 Lev. 150. 
1 Syd. 373. Collier v. Burrell. 
2 20. Poturite v. Barrell. 


houſe. | 

| 
With Witchcraft. 

Moore 868. Marſhal v. Ste- 
ward. 


1 Cro. 31 3. Forteſcue v. Hext. 
571. Rogers v. Gravat. 


2 


rl Gay Crag 


1 Cro. 629, Blake v. Stanley 

2 Cro. 536. Gainford v. Take. 

2 Roll: Rep. 104. Kamelford v. 
Tuke; this is the ſame Caſe 
with the former, but only is 
miſcalled in Oro. 

Palmer 68. Brown v. Audley. 

3 Lev. 166. Walter v. Beaver. T. 

Jones 235. 8. C. 
T; Jones 235. Vioydon o. Mycock. 
Skinner x Naben v. Miecock, 


2 Cro. 150. Edwards v. Ouſley, 

639. Hunn and his wife v. 

Porter, 

3 Cro. 261, Hix v. Hollinſhed, 

512. Smith v. Cooker. 

3 Cro. 474. Ceely v. Hopkins 
is wi 


W. Jones 397. S. C. 5 zo 480. 


1 Keb. 140. Wo Linch. Nay 
35. S. C. 1 Syd 

$2. by the Name 

of Dacy v. Clinch. 

1 Boll. ** Loais v. 


Allen 2. Markham v. Adamſon. 
37. Yates v. Lindall. 
Stile 59. Sawyer v. Ruſſell. 


1 Lev. 255. Shagter and his * 


v. Davies. 
1 Syd. 386. 8. C. 
3 Lev, 394. Stephens v. Corben. 
Godb. 341. Shoetor v. Emet and 
his wife. 
| Syd. 424. 2 v. Moor. 
Lev. 276.1 4 


Salk. 697. Speed v. Perry. 


557. Fleetwood v. Curle. 
Palmer. 4 

3 Cro. — Seaman v. Big 

5. Wicks v. Shep card. 

Stile 388. Towenſend v. Barker's 


Gouldſb. 278. 

March 82. Sir Richard Green- 
field's Caſe. 

| 1 16, Baines's Caſe, 


1. Anonymus, 
2 Roll. Rep. 72. London v. Eaſt- 


Latch 188 Dean ©. Steel. 


W. Jones 395. Samn v. Bigg;P 268. 
this is the | Caſe as above, 


reportedin 3 Croke 480. by the 
name of Seaman v. Bi 
2 Lev. 62. Reeve v, Ho 


Ray. 86. Ferry v. Hooper. 


ke 9. Yelv. 150. 2, 
b. 548. 1 Roll 


Comber. 246. Stephens v. Cor- 
bin, 
Hur, 1 3. Stone v. Roberts, 
Yelv, 150. Anonymus. 


arte D Rlaintiff with hav» 
Diſeaſe of the French 


1 lain with her, and pock- 
ified her, was held aBticaable. 
2 Show. 


* 
.. 


7 269. 1 Show. 312. Neal & Ux. v. 


Readings and 


| — 312. Neal & Ux. v. 
Mallard. 
10 214. Auſtin v. White. 
289. Levett's Caſe. 
648. Davis v. Taylor. 
857. Garford & Ux. v. 
+ Clark & Ux. | 
878. Brook v. Wiſe, 
2. BoxY Chet © 
2 Cro. 430. Miller's Caſe. 
Stile 283. Eliot v. Bhagnes. | 
219. Hobſon v. Hadſon. 
112. Smith v. Hobſon, 
Hob. 219. Critall v. Horner 
2 Shower 285. Jackſon v. Hall: 


2 Keb. 181, 187: Huckley v. 
| Limbe. 
1 Syd. 50. Marſhall w. Chick- 
hall. 


1 Syd. Limbe v. Hockley. 

2 Syd, 5. Coming's Caſe. 
Godb. 278. Culliford's Caſe. 
Allen zo. Dutton v. Eaton. 


Mallard. 
1 Gro: 857. Robins v. Franks. 


With kee 


Noy 117. Taylor v. Perkins 


Words whereby Loſs of . 
enſued. 


1 Cro. 234. Brian v. Cockman, 3 
Cro. 322 
639. Preſton v. Pomfreit. 
2 Cro. 162. The Lady Moriſon 
: d. Cade. 
422. Nelſon v. Staffs. 


Obſeitulbs 


2 Bulft. 90. Matthew d. 
| 2 Cro. 323, 


3 Bulſt. 48. Lelly v. Facy. 
12 Rolls Rep. 433. Thompſon v. 


Twinge. 

Palmer 385. Taylor v Tully, 8. 
C. in Latch 211. reported by 
the name of Taylor v. Tolwin. 


Stile 118. Volverly Stracy. v.— 
2 Show. 482. TLuckey v. Flower, 


Words of « a Merchant. 


DIG 72. b. pl. 6. 

i Cro. 348. Arundell v. Mare, 
ec, 

2 Cro. 562. Johnſon v. Lemon, 
Palmer 63. 


= | 3 Cro. 265. Goodyer v. Biſhop. 


31 7. Leyeroft Dunker, 


2 Keb. 549. Crake v. Hill. Ray. 
184. 


*2 Keb. 718. Vivian . Willer 
f Ray. 207. 
i Bulft, 134. Tirlot v. Morris, 


3 Salk. 326. Anonymus. 


Comber 292. Hooker v. Tooker, 
reported in Carthew 300. by 
the name of Cook v. Tooker. 
March 8. Anonymus. 

i Roll. Rep. 22. Selby v. Carrier, 


s ſpoken F a Tradeſman, te- 
"Ide to has Circumſtances. 


3 Cro. 472. Anonymus. 

Side 273. Rooke v. Smith. 

425. Walkenden v. Hay 
cock. 

429. Wiſe v. Jeffries. 


3 Cro. 404. Hawkins v. Bithead. 


269. Southhold v. Darin-! 


ſton. 
Popham 36. Davies wv. Gardiner, 
Allen 6. Edwards v. French. 


142. Jones v. Jacob. 
218. Viccarye v. Barnes. 
388. Townſhend v. Barker. 
T. Jones 1 40. Peacock v. Leach. 
IHutt. 125. Dawe v. Palmer. 
Comber. 


10 


20 


46 


er. 


on Actions on the Caſe. 


Comber. 74. Chapman v. Lam- 
phere, 3 Mod, 

155. S. C. 
3 Mod. 112. Dobſon v. Thormi- 
ſtone. <p 
2 Show. 295. Garrett v. Shelſon, 
- eva vide Nelſon's Lutw. 


[Other Words ſpoken of a Man re- 
. lating to his Trade. 


x Cro. 234, Peirſon v. Goodays. 
| | 3 Cro. 329. 
3 Cro. 211. Flower's Caſe. 
570. Ireland v. Blackwell. 


334. 1 Syd. 424. March 15. Meade v. Ace. 


425. 


Words charging the Plaintiff with 
the Slander of being a Bank- 
rupt. 4 


t Cro. 26. Griffith v. Morriſon. 
99. Juglebath v. Johns. 
273. Jordan v. Lifter. | 
go1. Woolverſton v. Meres. 
268. Stanley v. Oſbaſton. 
2 Cro. 578, Uſher v. Betts. 
345. Selby v. Carrier, 1 
Rolls Rep. 22. 2 


1 Ventris 263. Crawfoote v. 
 Dayle. 
117. Anonymous 
21. Wharton v. Brooke 
Stile 213, 217. Viccarye v Barnes. 
245. Davies v. Ockham. 
Brownl. 5. Slober v. Green. 
1 Mod. 19. Redman v. Pyne. 
19. Pryne v. Smith. 
3 Mod, 113. Dobſon v. Thormiſ- 
tone. 
2 Keb. 489. Wharton & Ux. v. 
| Clover, 
3 Salk, 327. Diverſe Anonymus 
- Caſes. 


Raymond 62. Davies v. Jones. 


Bulſt. 210. 
222. Tuthill v Milton, 
578. Upſheer v. Betts. 


231. Southam v. Allen. 
teh 114. Hill's Caſe. 
188. Dean v. Steel. 


585. Squire v. Johns, Fal- I And. 269. Anonymus. 


mer 151. 
3Cro. 31. Crampe v. Barne. 
Yelv. 198. Tirlott v. Morriſon, 

1 Bulſt. 1 34, 
Palmer 314. Hawkins v. Sciet. 
1 Bulſt, 40. Anonymus. 
| Bulſt. 267. Michols v. Carſey 


218. 5 | 
Stile 95, Wilſon v. Crow. 
130. Anonymus. 
142, Jones v. Jacob. 
426. Roungs v Woodyard. 
420 Phillips v. Phillips. 
2 Roll's Rep. 24 3. Scutt v. Haw- 


kins, 
God. 151. Langley v. Colſon. 
_ 46. Allen v. Smith. 
2 dhow, * arg 153. 


n 


| ' Words of a Juſtice of Peace. 


Moor 695. Mariner v. Cotton. 
| gol. pl. 528. Laſſells v. 
Laſſells. | 

704. Stafford v. Powlett. 
1 Cro. 313. 9 v. Baſ- 


poole. 
536. Stafford v. Pooler, 2 
And. 47. 8. C. 
645. Read's Caſe. 
2 Cro. 240. Sir Henry Haſting's 
Caſe. 1 Bulſt, 36. 
41 3. Burton v. Token. 


go. Kemp v. Houſegoe. 
65. Sir George Moor v. 
Foſter. 


171. Waters v. Thomſon, 


7% 


P *270. 


1 8 2 57: Baal v N 


Readings and Obſervations 


2 Cro. 56. Sir Harper v. i Cro. 861. Taylor v. How, 
E a oy 427. 187 N Bron- 
3Cro. 14. Iſham v. York. Caſe. 
223. Sir William Mar- 80. le v, Heath, 
ſham v. Bridges, 557. Fleetwood v. Curle. 
Popham 180. Sir William, But- 3 Hr. 563. Reginald's Caſe, 
ton's Caſe. 480. Seaman v. Bigg. 
Stile 22, 210. Hammond v. Win. 33, 40. Curle . Tuſkes, 
Kingſmills. Yelv. 62. Sir George More v. 
4 Co. 16. Stuckley v. Bultred. Foſter. 
Farreſly 107. * v. Prin. Salk. 142. Mile v. Swanſon, 
ile 436. Sir as Boynton's 
C 


Salk 20. Brown v. 9 
Lutt. 1288. Pepper v. Gay. 339. Strode v. Homes. 
Hetl. 169. * v. an attor- 436. Hentley v. Baynton. 

| 2 Roll's Rep. 23. Powell v. Cole. 
abel 548, 520 Kinle v.Oſborn. Godb. 157. Lee v. Swann, 
*2Roll'sRep.4,3. Taſbrough'sCafe.|1 Bulſt. 172. Tut v. Kerton. 

153. Parker v. Large. Palmer 67. Palmer v. Large 

1 Lev. 280. Cam v. O „js Vent. 266. Walden v. Shell 


Yelv. 220. Chetwyn v. Maſon. 15 Mod. 201. Walmeſley v. Ruf- 


Comber 46. —— | ſell, -.. + 
66. The King v. Darby.|Poph. 1 39. Powell's Caſe. 
. Mod, Caſes in L. & E. 270. . 


ton v. Bla 
Comb, 72. Rouſe v. Wilcox re- Words of a Counſellor. 
ported in 3 Mod. 
163. by the name|1 Cro. 343. Palmer v. Boyer. 
of Prowſe v. Wil-[z Cro. 267. Rich and Holt's Caſe. 
cox. Cro. 382. Peard v. Johns. 
1 Vent. 50. Sir John Kele y.{Stile 283. Gibbs v. Price's Caſe, 
Oſgood, 1 Mod. * 207. Carie's Caſe. 
'22, 1 Lev. 280. Goldſb. 12 
2 00 I 905 w SG. 


Latch 49. Button's org 


n 7 Officers in Places of Truſil Allen 13. Hilton v. Plater. 
or Profit. ou etl, 323 3. Litman v. Weſt. 
39.1435 Starkey v. Tay- 


167; Abe © tow. 
169, Gee v. Egan. Cro. 
1 


358 Wrigbe v rehouſe. 
Gy Fiſk v. Th orogood. 


on Ations on the Caſe, 


Cro. Martin v. Bur lings. |Charging the Plaintiff with WW hove- 
; 82 Stanley v. Boſwell, * wu | 
| 914. King v. Shove, ; ; 
3 Cro. 192. Tay ler v. Starkey, Stile 328. Brian v. Twite. 
229. Anonymus. 394. Hieks v. Joyce, 
261. Mead v. Perkins. 424. Stevens v. Aſk. 
459: Webb v. Nichols. 455. Price v. Carr. 
315. Anonymus. 450 Williams v. Probe. 


40. Lowe v. Plater. % Syd. 7. Marſton v. Dennis. P 271. 


Moore 61. Anonymus. 21. Anonymus. 
180. Anonymus. | 34. Colſwood v. Chandler. 
695. Giddy v. Heale. xp 391. Byron v, Elmes. 


335. Yardley v. Ellis. Salk. 694. Anonymus. 
867. Conxe's Caſe. 3 Mod. 120, Baldwin v. Flower. 
Lauch 220. Trowbridge v. Hard.|: Roll. Rep. 420, Roote v. Mel- 
Stile +83, Smith v. Andrews. ling: 
3 Salk, uk r Anonymus|z Cro. 462. Sir William Read & 
aſes. eas Be ; 


X. v. - is 


1 Syd. 326. Baker v. Morfue. 2 Syd. 5. Margaret Coming's Caſe. 
Yelv. 32. Shire v. King. 


Godb. 214. Anonymus. | | 
1 Brownl. 16. Smailes v. Moore | With keeping a Bawwdy- houſe. 
Palmer 441. Daubury v. Martin 1 uer” 

2 Vent, 28. King v. Lake. 


1 Mod. 272. Jones v. Powell. |1 Bulſt. 1 38. Simpſon v. Brooke. 


Hob. 8, 9. Yardley v. Ellill. ile 322. Garland v. Yarrow. 
Ley 50. Roberts v. Lord. |  |z Lev. 233. Nowton & Ux. v. 
1 Bulftr. 1 3. Tirlot v. Morris. Maſters. 


Ray 115. Ward v. Marth. 


/ 


| 2 Syd. 15, 34. Hobſon v. Black- 
Mer di of general Slander relating n well. 
_ Ohly 10 4 god Name. March 212. Chambers & Ux. v. 
Ryley. 
Keb. 472. Anonymus. 


Moor 10. Anonymus. 
1 Cro. 11. Browne v. Dauks. 
384. Jenkmſon v. Mayne. 
Allen 35. Mark v. Cubit, Stile| Calling the Plaintiff a Baſtard. 
C 


a 49. 8. C. 

t Keb. 525. Henecre and Betts 

Vo — 2 Cro, 413. Vaughan v. Ellis. 
1 RolPs Rep. 420. Root and Mel- 642, Elbrow v. Allen. 

_ 2 Roll's 248. Palmer 299. 

Parmer 298. Vaughan v. Scandiſhi[Godb. 327, 421. Anonymus. 
bile 221. Winter v. Barnard, |3 Cro. 46. Humphrys v. Stan- 
| Lev. 140. Coleman & Ux. v. field. 


Hareoourt. W. Jones. 358. 


748. Thatcher v. Moys. 


Mord. 


Readings and 


| Werds ſpoken in a "Foreign Lan- 
guage. 


Hob, Is { Gibbsv. Jenkins 


Of a Member of Parliament. 


Lut. 1293. Howe v. Perry. 


Of a Dear of Phyfick 


Obſervations ; 
© Of a Fuſtice of Peace, 


For ſending a warrant in order ta 
have htm afreſted, wherein he 
recited,” that the plaintif had 
been accuſed before him of fe- 
lony whereas he never was, 
Windham v.Sir Edward Cleer, 
Leon. 187. 

Dominus Rer v. 1 Mod. 3. 


139. 
Hardr. 501. Pugh v. Owen. 


Moor 409 Lord Delaware v. 


883. * Bare 
ker 


Pawlett. 
Godb. 44. TR v. Tetley . Eliz. 5 36. Stafford v., Poole. 
Caſe ns 


1 Jon. 366. Doctor Sibthorpe' 
12 | 


Of a V. itneſs, 


Lut. 1293. Stable v. Sayle. 


Wards ſpoken of a Furyman. 
Moor 876. Anonymus, 


Of Slander by W riting. 


Moor 141. Broughton' s Caſe. 
Moor 705. Wood v. Buckley, 1 
422 Cro. 2 30. 8 C. 29. S. C. 
2 Vent. 28. King v. Sir Edward 
Lake 
1 Keb. 255, 269, 308, 326, 459. 
Shepherd v. Wakeman. 


Wards ſpoken of a . 


Stile 44. Anonymus. 

3063. Drake v. Drake. 
2 Keb. 400. Humoriſt v. Payne. 
Allen 63. Dod v. Robinſon. 


| Ovary: 46, 65, 66. 


Words ada a Perſon with « 
Rape, or with an Intent to 
eee 


1 Cro. 589. Redſerns v. Tod. 
2 Syd. 76. Langley v. Clarke. 


42 Cro. 666 Ridges v. Milles, 


Charging the Plaintiff with Piracy. 


{1 Cro. 62. Morgan v. Kiffe. 


Palmer 278. Bennett's Caſe. 
Latch 47. an: $ 2 {4 


lovin: the Plaintif wit / Incin- 


— 
tinenc 2 " * 
. 


Stile 356. Sherecrofi v. Weekes, 
- jSalk, 693, Aubery v. Barton. 
2 Syd. 5. Marſton v. Dennis. 


| Mord. edncerning a Title to Land. 


[Hetley 35. Andrews v. Bird. 


1 Cro 


OO » 


on Actions on the Caſe. 


1 Cro. 419. Marvin v. ur. 3 Leon. 177. Williams v. Lin- 
nard. 


ſord. 
1 Cro. 1 63. Earl of Northumber-12 Leon. 111. The ſame caſe. 


land v. Byrt. 1 RolPs Rep. 409. 
Moor 172. 


213. 
Yely. 88. Greſham v. Grinſley. Moor 144. Milian v. Standiſh. 


Owen 32. 1 Cro. 34. S.C. 
2 Cro. 397. Smead v. Bradley, Moor 187. Johnſon v. Smith, 
422. Nelſon v. Staffe. 2 Roll's Rep. 44. Egerton v. 


434. Taſburgh v. Day. Whittington 

642. Elborow v. Allen. Moor 411. r 14 v. Raw- 
1 Roll's Abr. 88. 1 Cro. 427, banks. 
Danv. Abr. 164. 2 Bulftr. go. 


Stile 414. Anony mus. 
1 Cro. 196, 3 Diek. 


enſon. Words of a Phyſician. 
| 1 Keb. 309. . © []z Cro. 270. Cawdry v. Highley. 


3 Keb. 141. Ii Koll's Abr. 54. pl. 10, 11, 12. 


Secondly, What Words have been adjudged not actionable. 


Charging the Plaintiff with n Nie 283. 


fon, or Want of Allegiance. |1 Cro, Eliz. 503. Elinor Bliſſet 
ES v. Johnſon. 
1 Cro, Eliz. 878. Fountain v. 620. Poe v. Mondford. 
Rogers. b. Mich. 11 Jac. 239. 
214. Peak v. Pollard. Palmer 66. Gibbon v. Maggot. 
268. Fowler v. Aſhton. Velv. 153. Weblin v. Mayor. 
Godb. 147. Kingſton v. Hill' March 109. 
Caſe. Owen 33. Winter v. Barnam. 
2 Brown], 166. Ireland v. Smith. 4 Leon. 54. Chriſtian v. Adams. 
2 Syd. 1 32. Glanvil v. Gully, Godb. 181. Carle's Caſe. 
Cro. Eliz. 275. Berisford v.|z Cro. 331. Barnes v. Ball. 
Preſs. 635. — v. Chamber- 
lain 


With Clipping or Coining. 


Godb. 167. Ward v. Pool's Caſe. With Theft or Robbery, 
375. Mills Caſe. 


391. Symn's Caſe. Cro. Jac. 214. Frank v. Alſop. 
| 302. Anne Long v. King. 
With Murder, 530. Sparham v. Pye. 


| 65. Robins v. Hildre- 
2 Cro, Jac, 635. Harvey v. don. 


berlain. 5 36. Betts v. Trevanian. 
687. Foſter 


2 * ery TS wr 2963 —— 


Readings and Obſervations 


Cro. Jac. 687. Foſter v. Brown-| With Felony or Burglary. 
| ing. | 5 
204. Powell v. Hut- Cro. Elia. 279. Bayly v. Chu- 
Chins. Le rington, 
Cro. Eliz. 308. Ball v. Roane, ſor Smith's Caſe 
want of an averment. 3839. Cox v. Hum- 
353. Lyne v. Blackhouſe. phrey, 
486. Hall v. Heneſly.- Brown v. St. John. 
67 2. Anonymus. 4 - 250. Sroner v. Audley, 
780. Griffih's Caſe. Z 470. Hall v. Mabbs. 
563. Anonymus. 834. Levet v. Hawthorne. 
889. Brown v. St. John. |2 Cro. go. Brook v. Sir Henry 
Godb. 241. Colt and Gilbert's| 


3 Godb. 202. Trin. 10 Jac. 
Hutton 2. Steward v. Biſhop. 339. Wheeler v. Ap ; 
8. Gibbs v. Davie. Hutton 38. Maſon v. Thompſon, 
72. Potter v. Brown. 113. Ram v. Lamley. 


1 Brownl. 2. Cowte v. Gilbert. [i Brownl. 18. Gowland v. Maſon. 
2. Scarlet v. Stibbs. Hob. 305. Poland v. Maſos, 
Palmer 66. Gibbon v. Maggott. 306. 8. C. 
29. Bradſhaw v. Walker. 2 Keb. 401. Gaudy v. Smith. 
358. Strong v. White, |: Keb. 345. Crawford v.Dawſon. 
Hob. 77. Coote v. Gilbert's Caſe. Stile 298. Biſhop v. Fitzherbert. 
33 . Cleark v. Gilbert. Laich 175. Robert King's Caſe, 
Hob. 177. How v. Biſhop. Poph. 210. King v. Merrick. 
Yelv. 4. Dawſon. Noy 1 24. Bayly v. Child. 
90. Heake v. Moulton. Lelv. 21. Barham v. Netherſet, 
Syd. 35. Lizard v. Clare. | 
Winch 3. Goddard 4. Gy | | 
8. C. Winch 10. |Charging the Plaintiff with con- 
P #273. *1 Keb. 902. Maſon v. Elliot, | cealing or partaking of Feloy. 
| | Owen 56. Anonymus, | 
1 Vent. 213. Anonymus. 4 Leon. 24. Bluet v. Cooks. 
2 Roll's Rep. 7 3. Guilford's Caſe. Allen 57. Creſwell & Ux. v. 
381. Ayre v. Higgins. Ventres & Ux. 
2 Brownl. 280. Flemming v. 
Jales, Ayre's Caſe. | 
Stile 46. Perſon v. Dawſon. With Forgery. 
Moor 396. Caſtleman v. Hobs. j 
401. Barler's Caſe. | 1 Cro. Eliz. 166. Venard v. 


407. Brown v. Brinckley. Wotton. 

409. Brooke's Caſe, 1 Cro. 85 3. Perkinſon v. Bowman. 
2 Cro. 65. Robins v. Hildredon. 99. Eugurſt v. Browne. 

166. Loe v. Saunders. 554. Goodale v. Caſtle. 


1 Cro. 279. Charnett's Caſe. Hob. 45. Harvey v. Duckin. 

Stile 298, Biſhop v. Fitzher-| 327. Powell v. Wind. 
bert. I Winch Trin. 22 Jac; 90. 

| 1 


Roll, 


H 


on AQions on the Caſe. 


1 Roll. 431. Aier v. Froſt, 


With Perfury. 


I Cre. Eli. 297. Leveemore v. 
in. 
371. Weaver v. Carden 
394. Anonymus | 
609. Anonymus. 
788. Wyſon v. Fenton. 
905. Gore v. Moorton, 
168. Kinnerſley v. Cooper. 
2 Leon. 8. C 
2 Cro. Jac. 1 20. Sill v. Heath. 
432. Weſton v. Dobinet. 


462. Sir William Reed &|Popham 1 84. Barker v. Ringroſe. , 


Ux. v. A 
Hutton 34. Adavis v. Fleming. 


44. King v. Bowen, Winch 
28. C. 


127. Davis Caſe. 


1 Brownl. 13. Adams v. Fleming. 


1 Keb. 124. Simon v. Judd. 
2 Keb. 548. Kirle v. Oſborn. 
1 Syd. 48. Danell's Cafe. 

220. Ball v, May, 
Noy 36. Brown v. Mitchell. 
March 20, Molton v. Clapham. 
i Roll's Rep. wy, A v. 

Coc 


With Deceit. 


1 Cro. Eliz. 171. Ryle's Caſe. 
95. Gorge's Caſe. 
403. Brook v. Watſon. 
848, Brown v. Street. 
84 3. Robinſon v. Mellor. 
2 Cro. 239. Hutton v. Bech. 
424. Loyd v. Pearſe. 


2 Cro. 282. Collis v. Malin. S 


563. Reginald's Caſe. 
Hotton 1 3, 26 Eliz. 
14. George v. Whitlock, 
Walcot v. Hind. 


ſtlunon 34. Bayſhaw v. Walker. 
Hob. 76. Bray v. Hayne. 
219. Drury v. Pitch. 
Stile 422. Thomkins v. Clark. 
2 Bulſtr. 1 38. Killick v. Barns. 
2 Roll's E 2 London v. Eaſt- 


Raymond 2 dmedley v. Heap. 

yd. 48. Welden v. Johnſon. 
299. Emerſon v. Fairfax. 

Jon. 308. Major Tiverton. 

1 Lev. 250. Smedley v. Heath. 

Owen 47. Trin. 30 Eliz. 

Godb. 40. Hill. 28 Eliz. 

n Brownl, 16. York v. Cecil. 
13. Bradſhaw v. Walker. 


P 274. 


For Words of Witchcraft, 


2 Cro, 531. Hawkes v. Ange. 
3 Cro. 320. Broxhome & Ux. v. 
Dager & Ux. 


202. George & Ux. v. Harvey. 
eos 132. Souſer v. Burton. 


It Brownl. 14. Hinch v. Heald. 


[2 Brownl. 276. Payne v. Mutton. 
Stile 5. Nulls v. Cheney. 

11. Hellena, 

47. Turner & Us. 
3 Bulſtr. 74. Lowes v. J. 8. 
All. 37. Yates v. Lindall. 
Palmer 297. Anne Knight's Caſe. 

ro. Jac. 531, Oliver & Ux. v. 
Stephens. 


66 lb Je 6 8. 
oy > Gott 39- 


. P. Bulftr. 74. 8. rc 1 Rolls 
Rep. 255. S. C. 
Cro. Jac. 399. S. C. Cro. Jac. 
150. 8. 0. | 
2 Keb. 548. Seemor v. Moor, 
Syd. 424. 8. C. 


Wards of a Merchant. 


Moor 409. Carter's Caſe, | 8. 


777 7K , my” og _ m — 
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Readings and Obſervations 


1 Cro. Eliz. 424. Charter v.] i Cro. 374. Brawne v. Michael. 


Hunter. 786. Royall v. Peckham. 
541. Vanſpike v. Cleyſon. 8 34. Lovet v. Hawthorn. 
403. Brook v. Watſon. 297. Butler v. Paynter. 


2 Keb. 549. Drake v. Hill. Syd. 308. Perepoint's Caſe. 
. 4424. 8. C. 2 Cro. 484. Tafburgh v. Day. 
2 Bulſtr. 216. Crook v. Avery. [Palmer 67. Parker v. Large, 


Owen 56. Trin. Eliz. z 7. Ii Keb. 307. Bill v. Neal. 


Godb. 252. Crook v. Averin Hard. 501. Pugh v. Owen. 


| | | Caſe. ; 1 Vent. 258. Anonymus. 
Popham 148. Godfrey v. Owen. 


Hardr. 8. Wake v. Chapman} With the Slander of Baſtardy. 


& Ux. 


Cro. Car. 432. Slater v. Browne. 


Wards of a Trade that have been}  . 577. Hexill v. Oyden. 
udged not actionable. 2 Roll's Rep. 24. Randall v. Bell. 
Jones 356. Coloabyn & Ux. v. 


f 3 Cro. 417. Needler v. Symnol] Vinor. 
& 


Ux. Poph. 140. Bernard v. Beal. 
2 Keb. 568. Redman v. Pill. Comber. 391. Byron v. Elms. 


3 Keb. 242. Collins v. Mathews. 


W. Jones 444. Fenn v. Dixe. With Whoredom. 


5 Mod. 398. Savage v. Robury, 


Hardr. 8. Wake v. Chapman|1 Cro. 582. Pollard & Ux. . 


& Ux. Armſhaw. 
2 Roll. 136. Clarke's Caſe. 2 Cro. 473. Barmund v. 
Latch 114. Hill's Caſe. Salk. 696, Graves v. Blanchatt. 


Words ſpoken of Officers in Places Flower. 


of Truſt or Profit. Stile 323. Green v HOW. 
| 299. Freeman v. Childerel. 
1 Cro. 848. Brown v. Street. Skinner 86. Anony mus. 
854. Greeve v. Copſhill.|i Keb. 119. Whitaker's Caſe. 
192. Sir William Wal- 222. Toomes v. 
- degrave v. Agas. 1 Syd. 396. Barnes v. Prudlin, 2 
Godb. 284. Sir William Bron- Keb. 451. 
ker's Cale. Stile 352. Wall & Ux. v. Bye. 
Winch 123. Sir Robert Hitchin] 387. Dekin v. Turner. 


v. Brooke. 
Yelv. 72. Stile v. Heap. 


P 27 . 1 Vent. 275. Thatcher, "Charging the Plaintiff with lie 
| Diſeaſe of the Pox. 


Words againſt a Juſtice of Peace, 


that have been adjudged not ac- Cro. Eliz, 214. Auſtin v. White. 
. JCro. Jac. 499. Hunt v. Jones. 


tionable. 


topher Hillard v. Conſtable. 


Comber. 28, 29. Tuckey v. 


| 14. Califord and Jo" 
x Cro, Eliz. 306. 4.33. Sir Chriſ:l > 4 — v. Kaight 
| Godb. 278. 


—wALSS GG 


Moo! 


on Actions on the Caſe, 


Moor 573. 8 Rudledge. 
Allen 30, 31. v. Ea 


With Petty Larceny. 


1 Roll's Rep. 286. White v. 
Brough, 

Owen 56. Trin. 37 Eliz, 

Hutton 14. Charter v. Hunter, 


Miiſ being Guilty of a Rape. 


Godb. 287. Bridges v. Mill's 
Caſe ; this is the ſame Caſe re- 
ported in 2 Cro. 686, by 
name of — v. Mills, 


Milli Bigamy. 
1 Cro. 94. Nicholfon v. Line. 
Allen 87. Eeles v. Smith. 


Words ſpoken of a Tradeſman. 


S| 
ro, 


Eliz. 502. Parrat v. Carpen- 
ter. 
94. Nicholſon v. Lyne, 


aym. 39 ; (hh Walſal v. Mary 
ile 49. — . 


4 Cro. 643 Anonymus. 
3 Cro. 393. GS: v. Faw- 


| Keb. 589. Gowell & Us. v. 


Birkett. 
1 Syd. 241. Ward v. March. 


ards concerning a Title to Landi. 


2 Cro. 337. Smead v. Bradley, 
8. P. 1 Rolls Rep. 
244. by che name 


3 Cro. 417. Needler v. 

& Ux. . 
Comber 161. Rice v Pidgeon. 
T. Jones 156. Fox v. Lapthorne. 
Raymond 169. Smedley v. Heap. 
Hob. 140. Thornton v. Jebſon. 


g 
Mord. comparing a Man to anther 
guilty of a Crime. 


1 Cro, 31. Smith's Caſe. 


1 


| 


of Swead y. Brad- 
ley. 
Cro. 140. Lawe v. Harwood. 
|} Keb. 141. Goulding v. Her- 
ring. 
. Manning v. Avery. 

Scile VM, ane v. Goulding. 

12. Rawlins v. Hill. 
| Roll's Rep. 40 Lovet v. Weller. 
Telv. 88. Sir mas Greſham 
v. Grinſley. 


Of an Attorney, 


the Plant 
Were not 


Cro, 283. Sti | 
ho 3 Sip 0 


Vor. I. 


2 Sn 


ro. 510. 2 v. Payhem. 
Ventris 98 1 v. Powell. 


T; Joes 33 n v. Verdon. 


l. 6. Yardley v. EIlill. 
9. Harvey v. Nn 


P *276. Words uncertain as to any 0 


Readings and Obſervations 
v. Trot-Hob. 191. Gibbs v. Jenkins 


3 tile 265. Roſs v. Lawrence. 
3 Keb. 136. Ravenhill v Mole. |Hetley 175. Goſſe v. Browne. 


2 Brownl. 253. 


With Sacriledge. 
Lev. 250. 1 Syd. 376. Candy 
v. Smith. | 


at all. 
1 Cro. 65 Donne's caſe. 

854. Greeve v. Copſhill. 
3348. Nicholls v. Badger. | 
1 Brownl. 1 3. Bradſhaw v. Wich Barretry. 

f Walker. ö N 
Raymond 75. Harvey v. Martin. I Cro. 171. Prond v. Hawes. 
2 Lev. 214. Cockaine v. we 
. e 
Stile 49. Mark v. Cubit. With aiding or aſſiſting in The 
1127. Stent v. or Robbery. 4 


Palmer 10. Tevilian v. Bettie. | 3 Bulſtr. 167, Crofts v. Brown- 


z Ball. 206. Murtey 4. Ball. 249. Lewknor v, God 
: nam. 


3. Keb. 34. Watts v. Grimes. Yelv. 0 * Sir. John Hollis — 


Noy 64. Thimblethorpe's caſe. 


Words in a ſtrange Tongue. 
1 Cro. 865. Price v. Jenkins. 


Secondly, Of the Declaration, 


1. To fay in the declaration, that the defendant ſpoke certain 
falſe and ſcandalous words the tenor of which is in the following 
words, is not good, for it is no expreſs allegation that he ſpoke the 
ſame words, and ſomething might be omitted in the quorum Tenor, 
tho' it is uſual in pleading a deed or record to plead it fo ; and that 
is, becauſe the deed or record may be viewed to ſee the agree- 
ment or diſagreement between it and the plea, Cro. Eliz. 857. 
Garford and his Wife againſt Clarke. 

2. The ſame point is adjudged in 3 Mad. 91. in the caſe of fir 
John Newton and others againft Stubbs. 2 Show. 456. 8. C. 

3. In alledging the words to be ſpoken in the declaration, it has 
been held not to be ſufficient to ſay that the defendant ſpoke thele 
falſe ſcandalous words following, (io wit) My. Price, you do my Lord 
Burleigh aurong, that you do not apprehend Jeremy Johnſon, (meaning 
the plaintiff) for a felon and ſeize his goods, for he, meaning tbe 
plaintiff) hat/ Holen a heep from Wright of Kirſby, (meaning Jan 
Wright) for here is no certainty in the declaration, that they wele 
ſpoken of the plaintiff, and the judgment was arreſted: Ov. Ja. 


126. 
4 Where 


RR 


= 7 


on Actions on the Caſe. 

4 Where words are alledged to be ſpoken in the preſence of di- 
verſe le, it ſhall. be deemed 9 it had been in preſen- 
ria & auditu. 1 Cro. 487. Hall v. Henneſly. es 

5. To alledge, that the defendant ſpoke ſuch words, or ſuch 
like words, or words to that purpoſe, is not certain enough. 645. 
Hall v. Cranfield, 

6. It is neceſſary to ſer forth, that the words were ſpoken in 
Engliſh. Moor 182. Anonymus. 

75. Where the plaintiff declared, that the brother of the defendant 
had ſpoken theſe words of the plaintiff, vis. Thou thief, thou 
whelp, thou haſt flolen a piece of fikver from my 1::afler Hocken, and 
the defendant faid as follows, That which my brother ſpoke is true, 
I will juſtiſie it, and ſpend a hundred pounds in proof thereof ; the 
court held, that this was not a ſufficient mauner of declaring, bur 
it ought to have been ſpecially averred, that the defendant had no- 


rice of the words ſpoken by his brother. 2 Brownl, 100, Anony- 
mus, 


8. Where the declaration had ſet forth a colloquium of his perſon, 


and then ſet forth. that the defendant ſpoke theſe words of him, and 


bis trade, viz. That he is a cheating knave, it was held good after a 


verdict. 1 Vent. 115. Terry v. Hooper. 

9. If che declaration has a ſufficient deſcription that the words 
were ſpokeu of the plaintiff, and tho' there ſhould be ſome matter 
repuguant, which contradiQs their having been ſpoken in ſuch a 
manner, yet that repugnant matter is to be rejected ; as where the 
declaration ſer forth, that there was a diſcourſe between E. the 
plaintiff's wife, and E. C. the defendant's wife concerning the 
plaintiff, upon which the defendant E. C. ſaid to the ſaid E. C. of 
the plaintiff, hy huſband, Nc. now it is inconſiſtent that E. C. ſhould 
ſpeak to herſelf words of the plaintiff ; therefore the ſirname of 


Eliz. ſer forth in the declaration ſhall be* rejected, and they ſhall P 277. 


be intended to have been ſpoken to E. the wife of the plaintiff. 
Nicholls v. Brampton. 1 Roll's Abr. 82. pl. 15. 

10. Where the declaration was held ill for a ſlander of perjury, 
not ſufficiently alledging therein, that the party before whom the 
oath was taken had a a ſufficient authority. Cro. Elia. 169. 
Kimerſly v. Cooper. | 

11, Where the plaintiff declared, that he had uſed the trade of 
buying and ſelling cattle for a long time, and had ſeveral times 
bought upon credit, and the defendant faid the plaintiff was a 
bankrupt ; The declaration was held ill, becauſe he did not ſhew 
in the declaration at that time he was of that trade. 3 Cro. 282. 
Callis v. Malin, 3 Cro. 273. 2 Cro. 222. Yelv. 25. 

12. Where a declaration is bad and uncertain, it may be made 
good by the defendant's plea ; as where the plaintiff ſers forth, 
that the defendant ſaid the + þ was forſevorn, but had not . 

f 2 ; 


„ 


received within the juri/difion o 


| 
| 
| 
| 
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ed that he was forſworn in any court, and the defendant juſtifies, 
ſhewing the oath that the plaintiff had taken in the open 1 < 
and that it was falſe ; by reaſon whereof, c. here the plea had 


made good the incertainty of the declaration, which elſe would have 
been incertain and ill. 3 Co. 228. Drake v. Corderoy. 

13. Where the plaintiff declared, that the defendant ſpoke theſe 
words, of him, (to wit) Thou, fc. this was held to be a good de- 
claration, for being ſpoke to him, they are ſpoken of him. Kelham 
v. Manſty, Cre. Fac. 39. | 

14. Where an action is brought for words in an inferior court, 
by the Speaking of which the plaintiff hath received a particular 
damage ; that particular r muſt be alledged to have been 

ſuch inferior court, otherwiſe the 
declaration is ill. Littleboy v. Wright, Ray. 63. But in 3 Cya. 570. 
in the caſe of Ireland v. Blackwell, where theſe words were ſpoken 
of a taylor, viz. That he had cheated in his trade; and this was 
upon a writ of error on a judgment in Bath, where the words were 
alledged to be ſpoken at Bath, within the juriſdiction of that court, 
and that by ſpeaking of theſe words the plaintiff loſt ſeveral cuſtom- 
ers in the county of Wilts ; and an exception was taken, that it being 
within a particular juriſdiction, the jury have no authority to inquire 
of matters out of the juriſdiction; the court held that this being only 
an allegation in reſpect of damages, for the increaſe of which the 
jury might inquire of it, in any place whatſoever, it was well 
enough; and the judgment was affirmed. The ſame caſe is like- 
wiſe reported in W. Jones 450. 

15. And to maintain this exception, the caſe of Ive v. Stone was 
cited in 1 Rolls Abr. 545. letter L. pl. 3. where an action upon the 
caſe was brought in Windſor Court, upon a promiſe, that in conſide- 
ration the plaintiff undertook to draw with four horſes 1 500 tiles, 
from a meſſuage in Hedley, in the county of Bucks, to the top of 
Hedley Hill, the defendant promiſed to pay 51. and in as much as 
that inferiour court could not proceed to try this matter, becauſe it 
appears, that Hedley Hill, and the hoyſe, was in the county of Bucks, 
of which the jury within the juriſdiction of the court of Windſer 
could not inquire ; the judgment was reverſed. The ſame point 
is likewiſe adjudged in 3 Cro. 571. 5 

16. In an action for damages by loſs of marriage, alledging that 
he intended, and was endeavouring to marry ſuch a woman, is not 
certain enough, 2 Bulſir. 276, 277. Sell v. Facy. 

17. Vet where a communication was alledged of a marriage with 
M. H. and that he was like to have married her, but for the ſpeak- 
ing of oa words ſhe refuſed, was held good. Allen 6. Edwards 
v. French. 

18. So in declaring for a ſlander of a title to lands, it has been 
held not ſufficient to ſay, that the plaintiff had a purpoſe to ſettle lands 
upon his ſon, and alſo to make certain leaſes ; but if he had _ 

that 
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that having a communication about ſettling of land, and maki 
teaſes, and that he purpoſed ſo to do; the Lord Chief Juſtice Coke 
faid it would have been good. Smead v. Badley, 3 Bulſir. 75, 6. 

19. So where the declaration was, that the plaintiff was like to 
have ſold his lands, and was hindered by words ſpoken by the de- 
fendant, that was not held ſufficient ; for he ought to have ws 
that there was a communication had before the words ſpoken, 
touching the ſale of thoſe lands, and that by ſpeaking thereof he was 
hindered. Cane v. Golding, Stile 169, 177. 

20. And that a communication ought to ſet forth in this manner, 
vis. That the plaintiff had a communication with 4. B. concernin 
the plaintiff's ſelling ſuch land to the ſaid A. B. and that upon ſu 
communication, the ſaid 4. B. was willing, and intended to have 
bought them, and then ſet forth the ſlander. Taſbourgh v. Day, 2 
Co. 484, 485. 0 


Of the Colloquium. 


1. It is faid in Raymond 86. in the caſe of Terry v. Hooper and 
his wife, by Jones, that in ancient times, it was the conſtant courſe 
in declarations, to lay a colloguium of the plaintiff ; and it had been 
2 great doubt, whether the declaration was good without it, until 
that point was ſettled in the caſe of Smith v. Ward, in Cru. Fac. 
673. and there it was reſolved, that the words being alledged to be 
ſpoken of the plaintiff, it ſupplies the place of a colloquium. - 

2. But if a man calls a tradeſman @ cozener, or a cheater, theſe 
words will not bear an action, without there be a colloquium of his 
= laid in the declaration. Hard. 8. * . and his 
wife, 5 Mad. 398. Savage v. Robury, 2 Salk. 1 Vent. 117, 
1 = 62, 169. Jones 156. 2 Saund. 307. 1 Lev. 280. 
2 Ven, 62 


3. Where the words ſpoken of an attorney were, tat he could 
mt read a declaration, it ought to have been averred that he could 
read one, but in as much as it was, that the defendant Tl dixit, 
* it was held well enough after a verdict. 1 Ven. 297. v. 

mes, | | 

4. Where words are ſpoken of a man, of fealing the goods of ano- 
ther, not mentioning the name of the 3 or what the goods 
were, yet it has been held, that there is no to lay a colloquium ; 
23 Where the words were, he flole the coloneÞs cupboard-cloth ; ſo tis 
aid in that caſe, the ſame had been good if the defendant had ſaid, 
that the plaintiff flole my Lord's horſes, or the parſon's ſheep. Anony- 
mous, 3 Mod. 280. 
af where the words 2 A ** —_ * 

, for ſearching after me, ot men of my ſort, and 
will make 72 me; . 
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P *279. as a witneſs depoſed, &c. and as the *defendant pretended, perjured 
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of peace, and no colloquium laid of his being a juſtice ; by two judges 


againſt two, the opinion was, that no colloquium was neceſſary, and 


= _y plaintiff had judgment. 3 Mod. 163. the caſe of Prowſe and 
ilcox. | 

6. Theſe words were ſpoken of the plaintiff, Britteridge is a per- 
Jured old knave, and that is proved by a flake parting the land of A. 
and B. Theſe words were held not to be actionable, becauſe it did 
not appear that he was perjured by a judicial oath, and the ſtake 
could not prove him perjured; but if there had been a proper col- 
loguium ſet forth, as the truth was, the action would have lain, (to 


wit) that they had a diſcourſe about a controverſy, whether the 


ſtake ſtood upon the land of the one, or the other; and the plaintiff 


himſelf in his evidence. 4 Co, 19. Britteridge's caſe. 3 Co. 177. 
Shalmer v. Foſter and his wwife. 236. Mot and his wife v. Butler. 

7. Where a communication is alledged to have been at H. and 
that upon ſuch communication the defendant ſaid ſuch words, this 
is not a right way of declaring, becauſe, though the communication 
was alledged to be at H. and that upon that communication the words 
were ſpoken, it ought to have been alledged, that the defendant 
then and there ſpoke the words; for the communication might be 
at H. and the words might have been ſpoken at another place. Pa- 
mer 385. Taylor v. Tully ; nor is it good to ſay the words were ſpo- 
ken at D. and S. Dal, 106. 2 Roll's Rep. 373. 

8. Where a colloguium was alledged to be of the plaintiff, by the 
defendant, and the declaration ſet forth, that the defendant faid, 
thou, xc. but did not ſer forth that the words were ſpoken, either 
to or of him, yet it was held well enough. Bi/hop v. Fitzherbert, 
1 Rolls Abr. fol. 85. pl. 8. Cre. Fac. 126. | 
9. Where a colloquium is alledged of the plaintiff, and the words 
are ſuppoſed to be ſpoken to a third perſon, tis neceſſary to ſhew 
to whom they were ſpoken ; as where the words are, your father, 
(meaning the plaintiff) hath firuck and killed Nicholas Ruſſe), this 
innuendo 1s not ſufficient to aſcertain, that the words were ſpoken of 
the plaintiff, without ſhewing to whom the words were ſpoken, and 
that perſon was the plaintiffs ſon. 1 Roll's Abr. fol. 85. pl. 9, 

10. Theſe words were ſpoken to the father of the plaintiff, ty 
fon hath murdered my child, the judgment was arreſted, becauſe it 
did not appear, that there was a communication of the plaintiff, nor 
was it averred that he was the only ſon of the father, ro whom the 


words were ſpoken. 2 Cro. 635. Harvey v. Chamberlain. 


Of the Innuendo. 


1. The nature of _ innuendo is to explain words that are ſome- 
what doubtful, but yet that matter thus explained by the — 
POW" * 


0 
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maſt be matter ſufficient to maintain the action; but if the words 
before the imuenab do not ſound in ſlander, no words made uſe of 
under the inmuends ſhall make the action maintainable ; for it is not 
the nature of the inmends to beget an action. Yekv. 21. Barham v. 
Netherſall. [5k $3 662 

2. Where the plaintiff had declared, that he was produced-as a 
witneſs, and the defendant ſaid, that he was diſproved before the juſ- 
tices of aſſeze by the oath of Mr. Kinnerſley, (innuendo) that he was 
diſproved in his oath ; it was adjudged that the action would not lie, 
for that the inmendo could not ſupply ſuch an intendment. Moor 
407. pl. 547. 

3. The immends made uſe of in the declaration in this action, is 
no more than as the word predi, and cannot make the perſon or 
ſcandal certain, which was uncertain before. 4 Co. 17. 6. 

4 Yet in the caſe of Winer v. Hold, where the words were, 
theu art a rogue and a raſcal, and haſt killed thy wife, (meaning one 
Elizabeth, late wife of the plaintiff) it was adjudged that it ſuffici- 
ently appeared the ſaid Ekzabeth was dead, but then it is to be un- 
d it was after a verdict. Cro. Car. 489. 
on The matter of the action ſhatt not be enlarged by the innuendo. 

. 2, 3. Thomas v. Axworth, | | 

6. Where the words were, thou haſt poiſoned Smith, (quendam 
Samuelem Smith inmuendo) adtunc defun#', this, without a communi- 
cation alledged, or any averment, was held not good ; for it dath 
not appear that he ned him willingly, nor that Smith was deadl 


at the time of the words *ſpoken, and the imuendo for that purpoſe is P *280. 


no ſufficient averment. Hob. 6. Miles v. Jacob. Hob. 8. 1 Rolls Abr. 


7. pl. 7. 

7. Where words were { of the general receiver of the court 
of wards in this manner; Mr. Deceiver (inmend the plaintiff) hed 
deceived and cozened the king, and dealt falſely with him, and I have 
him in queſtion for it, and I doubt not but to prove it e er long. It was 
alledged, that it doth not appear by the words ſpoken, chat they 
were ſpoken of the plaintiff ; for Mr. Deceiver had no propriety to 
that purpoſe, and then the innuendb will not make it certain, to 
wiffch it was anſwered ; that if a man, looking upon three perſons, 
ſhould ſay, one of theſe three murdered a man, no innuendo will help 
this incertainty, no more in the perſon, than in the matter of the 
ſcandal. But here, in as much as it is ſaid, that at the time of the 
words, the defendant had a diſcourſe of the plaintiff, here the word 
Deceiver, though in propriety it doth not import receiver, yet the 
alluſion and ironical reſemblance of the name doth very well bear 
the application of the innuendo; and if ſuch a flight evaſion ſhould 
be admitted, it would be a common practice to ſlander ſafely. Hob. 
268. Fleetuusod v. Curle. | 

8. But where the declaration ſet forth, that the defendant ſpoke 
theſe words ; ke, (meaning the plaintiff) /iewed me firſt a g 4 

orty 
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forty pounds without a ſeal, (meaning the ſaid bill) by the ſaid F. 
| — ſealed yay mer : And afterwards he | me the 
fame bill, «with a ſeal, and fr, (meaning the plaintiff) hath forged 
the ſeul vf the ſame writing, (meaning the ſeal of the ſaid bill, by 
the ſaid E. as aforeſaid ſealed and delivered). Judgment was given 
for the defendant, for the innuendo was of no uſe; for fince the 
words were only a writing, which is utterly uncertain, an innuend) 
will not change the matter of words, for that is by the iann,n to 
make the words otherwiſe than they were. Hob. 45. 1 N. 9. 
9. So where words were, 4/y father ir u thief, {inmens the 
plaintiff) this innuendo will not make the declaration good, which 
was ill for want of a proper allegation, that the words weve ſpoken 
e ry the plaintiff, nor in his preſence. 3 Cro. 92. Phelps v. 


Other Caſes corerning the Inmvendo, 


2 Show. 285, Jackfan v. Hall. | 1 Roll's Abr. 7 3. pl. 18. Yelv. 
3 Buſt. 83. Helly and Hen- | 21. Noy 158. 
der's caſe. | ro. Elz. 834. 
3 Cro. 442. Slocomb's caſe. | Oro. Jac. 21 6, 343. Cro. Car. 
3 Cro. 420. Spencer v. Med- | 489. 1 Roll's Abr. 7 7. pl. 6. 
burne and his wife. 1 Rolls Abr. 85. pl. 7. Hob. 
W Jones 376. Anonymus. 45. Cro. Eliz. 60g. 
1 Cro. 496. Johnes v. Davers. | Cro. Car. 236, 512. 1 Jones 
Brownlow 7. 409. 2 Brownl. 123, 
Cro. Eliz. 297, 428, 609. 4 | Moor 401. 4 Co. 1}. b. 3 
Co. 20. Moor, 396. pl. $16. | Lev. 166. 
Owen 57. |  Yelv.21.Barkain v.Netherſale. 


Of the Auermont. 


1. Where an averment was held neceſſary in the declaration, to 
ſhew that the defendant was the plaintiffs ſervant at that time, 
Mor 63. that there might be a ſufficient jo per ſon®. 

2. Where a declaration was held il], becauſe it fer forth, that 
the defendant ſpoke ſcandalous words, tenor quor* ſeguitur, and then 
mentions the words, and then ſays & canſimilia. Hall v. Cranſeli 

3. In _— the defendant with ſpeaking words of a merchan!, 
it is not good to ſay in the declaration, that for many years laſt paſſ, 

P 281. *the plaintiff hath been a merchant, but it is proper to ſay at the 
time the words are laid to be ſpoken. Gro. liz. 794. Datter v. Ford. 

4. See where it was held ſufficient to ſay, that he is of ſuch a 
trade, and for many years paſt hath been, without ſaying laſt paſt. 
Tui hill v. Milton, Yeto, 158. 

5. Where 
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5. Where a declaration was held inſufficient for want of ſhewing, 
that the perſon to whom the words were ſpoken was the plaintift's 
father. Gouldſb. 187. ; 

6. Maltigſe being emitted in a declaration was held ſufficient, 
becauſe the words appeared to be ſo. Mercer v. Sparkes, Owen 57. 

7. Where a declaration for ſlandering of a title, was held ill, 
becauſe it was not ſhewn that the plainti Paid fuſiained any damage. 
Smead v. Badley, 2 Cro. 397. | 

8. Where the words were, he is 4 maintainer of thieves, and 
keepeth none but thieves in his , end [ will prove it; this decla- 
ration was held ill, and the ju t reverſed upon a writ of 
error, becauſe it was not averred that he knew them to be thieves. 
i 00. 746. Ball v. Bridges. | | 

9. So where the words were, tou deft ſerve falſe warrants, and 
decervedft the people ; theſe words were judged not actionable, for 
want of an averment that he knew them to be falſe warrants. 
4 Co. 15. 4. 6. cited in the caſe of Waldgrave v. Agas, 1 Cro 192. 

10. Words alledged to have been ſpoken in preſentia diver ſorum 
ligzorum hath been held good, without ſaying they were ſpoken in 
preſentia & auditu. 1 Oro. 487. Hall v. Henneſley. 

11. An action was brought by huſband and wife, for words 
ſpoken of the wife, and they concluded to the damage of both of 
them, And the court held it well; but juſtice Mythers was of the 
contrary opinion; for he ſaid, if an innkeeper's wife be called 2 
cheat, and the houſe loſes irs trade, the huſband hath an injury by 
the words ſpoken of his wife, but the declaration muſt not conclude 
ad dampnum ipforum, Mc. 3 Mod. 120. Baldwin v. Fltwer. | 

12. Where the words were, then and Waterman did kill thy maſ- 
urs cook, meaning one Tarnen, late ſervant of Francis Dingley, 
Eſq;) and thou waſt never tried for it, and I will bring thee to thy 
trial for it. In this caſe it was reſolved, that it need not be averred 
that the plaintiff had a maſter, and that Francis Dingley was his 
maſter ; for it being here alledged, that the cook was ſervant to 
Francis Dingley ; it follows that Francis Dingley was his maſter. 
Bridg. 60. Cooper v. Smith. f 

13. In Winck 70, 89. in the caſe of Futter and Browne it is ſaid, 
that where the words are, fe it as arrant a (/ief as any in England, 
the plaintiff need not aver, that there are thieves in England, for 
the difference is there ſaid to be when the words relate to a parti- 
eular place, and when to the whole kingdom, and ſo when the 
lader is tied to one kind of felony. | 


Where 
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1 Mere Averments have been held neceſſary in Declarations, and 


Firſt, Where Declarations have been held not good without 
Awerments. | 
Hob, 6, Facob v. Miles, 1 Roll's Abr. fol. 77. fl. 6. Of the death 


of F. 
Ney 63. Webb v. Poor, Ov. Elia. 569. 1 Roll Abr. fol. 77. pl. . 
Of the death of the defendant's aunt. 
_ 65, 66. v. Long. Of the death of the defendant's 
child. 
1 RolPs Abr. 78. fol. 9. Co. Elin. 889. Of the plaintiff's having 
| ſheets at the time of ſpeaking the words. 
p *,3 *2 Bulft. 141. Cu. Eliz. 583. Heath v. Pole. The ſame point, 
3. Tit. 166, Of there being a little boy then in the houſe. 
Cro. Eliz. 308. Ball v. Reane. Of there being a robbery com- 
mitted within forty miles of Wellingborough. 
Hob. 219. Bland's Caſe. That the plaintiff was not indicted. 
Cro. Jr. 687. Heſter v. Browning, That there was a thief in 
England at that time. 
Hutton 70. Potter v. Browne. To the ſame purpoſe, 
1 Rolle's Abr. fol. 79. L. G. pl. 2. That the parties ſuppoſed to be 
ſuborned were examined ina cauſe. 
1 Rolls Abr. fol. 79. L. G. pl. 3. That iſſue was joined, and 
that there was a trial, 
'l 1 Roll's Abr. fol. 80. pl. 4. That the plaintiff was maſter to the 
5 huſband of the perſon to whom they were ſpoken. | 
1 Roll's Abr. fol. 80. pl. 8. That the plaintfP's mother had no 


more ſons. f 

1 Noll Abr. 80. pl. 10. That the plaintiff was ſufficiently deſ- 
cribed to be the perſon ſpoken of. t 

Cro. Car. 420. Spencer v. Medburne. That the plaintiff was land- 
lord to the defendant. : p. 

1 Rolls Abr. fol. 84, pl. 2. Delamere v. Hoſkins. Of the identity 

_ of the perſon of the plaintiff, | Ne 

1 Rolls Abr. fol. 84. pl. 3. Potter v. Loveday. The like point, 

Pl. 4. Johnſon v. Dier. The like point. * 

Co. Eliz. 889. Brown v. St. John. Of the certainty whoſe houſe 
was ſuppoſed by the words to have been broken open. ta 

Ney 116. Wittam's Caſe. That a man was perjured. 

Telv. g. Heake v. Moulton. That there are acts for which a man in 
is to be hanged, to ſhew, that it is a ſlander to ſay a man deſerves wi 
to be hanged. 

Co. Car. 40. Love v. Plater. That there are diſhoneſt perſom, ba 
by which it may appear, that the ſuperlative expreſſion of the de- 
fendant relates to a compariſon of a thing exiſting. Te 
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1 Brownl. 1 3. Bland v. Edmonds, That ſuch a perſon was in- 
dicted at ſuch a place, becauſe the defendant would have the 
plaintiff indicted as that perſon was. | N 

3 Co. 443. Slocomb's Caſe. That the plaintiff was brother to the 
perſon to whom the words were ſpoken. 


177. Shalmer v. Foſter and his wife, Of the identity of the per- 
2 to be killed. fe 


Cro. Ja. 331. Ratcliffe v. Michael. Of a fact before committed 
to which the ſlander charged had relation. 


Scondly, Where declarations have been held good without par- 
ticular Averments. 


1 Ros Abr. 77. pl. 1. Popham 128. Cro. Cac. 423. Bridg. 68. 
Of the identity of the perſon. | 


Ny 55. Elwin v. Moor. That the defendant had a ſon. 

Lit, Rep. 166. That the perſon robbed had ſuch goods. 

1 Syd. 327. Baker v. Morfue. That C. had any bull. 

1 Rolls Abr. fol. 77. pl. 4. Stile 66. That J. S. bad any cook. 


1 1 Roll Abr. fol. 77. pl. 5. 2 Bulft, 42. 1 Vent. 117. 1 Syd. 53. 
Of the death of J. S. 


2 Bulſt. 141, 142. How much the defendant was then worth, 


1 Roll Abr. fol. 78. pl. 10. Willet v. Sands 1. Of the death of 
R H | 


Ny 116, 


Cro. Eliz. 214. Lacy v. Reynolds, Of there being any thief in 
Warwick Gaol. 


Nee, Ja. 443. Browne v. Lane. That the plaintiff was the de- 


r's maſter, 


* fol. 80. L. H. pl. 3. That the plaintiff was land lord 
to}. §. 


1 Rolls Abr. fol. 80. pl. 5. Ellis v. Knight. Of the identity of the 
perſon of the plaintiff. 


1 Roll's Abr. fol. 80. pl. 6. Cro. Fac. 107. That the plaintiff had 


do more brothers. 


1 Rolls Abr. fol. 82. pl. 17. Foxcroft v. Lacy. That the plaintiff 
vas preſent when the words were ſpoken. 


1 RolPs Abr. fol. 85. pl. 5. Allen 7. That the plaintiff was a cap- 
tun, or known by that name. 

1 Rolls Abr. fol. 65. pl. 2. Hole v. — That the defendant 
vn under-ſheriff at that time, the matter being a ſcandal to him 
vithout conſidering bim in his office. 

Koll's Abr. 77. pl. 4. Without any averment that the plaintiff 
tad ſuch a cook ſuppoſed to be killed. 


Cv. Eliz. 824. Talbot v. Caſe. Cro. Fac. 331. Barons v. Ball. 
To the ſame purpoſe. * ä 


1 Ventris 


*Stile 221. Winter v. Barnard. That a baſtard child was drowned. P 283. 
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1 Vemris 117. Philips v. King flon. Of the death of the x 
ſuppoſed to be murdered. 9 252 | 200 
6 Rep. 126. 2 Cro. 687. Tekv. 54. Winch 87. 1 Hd. 53. To 
the fame purpoſe. 2 | 
2 Bulft. 42. Billing v. Knight, 1 Syd. 227. Ball v. May, That 
the plaintiff was indicted. + | | 


Of the Plea, Replication, Ne. in this Ain. 


1. Where an action is brought for words ſpoken by the wiſe; 
though the huſband and wife muſt be put in the plea, for the ſake 
of conformity; yet the tenor of the plea muſt be, that the wife is 
not guilty, otherwiſe it will be wrong. Mordon v. Leedall, 1 Brownl. 
4. 6. Smailes v. Belt and his wife. — 

2. Where words were ſpoken of the plaintiff by the defendant, 
who was married to the plaintiff before the ſuit, that matter was 
held a good plea in bar. Raym. 395. Walſall v. Allen. 

3. Suſpicion of a man's having ſtolen another's plate, is not a 
foundation for ſpeaking theſo flanderous words; Mr. Plunkett did 
| fleal my plate out of my chamber. 3 Cro. 5 2. Powell v. Plunkett, 
4. Where the words were, thou haſt played ll ie thief 1vith me, and 
haſt flolen my chth, and half a yerd of velvet, and the defendant 
juſtified thar the plaintiff was his taylor, and that on ſuch a day, 
&c. he delivered him a yard and half of velvet, to make him a pair 
of hoſe, and he made them too (height; by reaſon whereof he 
ſpoke theſe words, thou haſt flolen part of the velvet which I delivered 
you, and traverſes the ſpeaking in any other manner; this plea was 
1}, becauſe he ſaid nothing of the words % haſt flolen my doth; 
and if the plea and traverſe do nor confeſs the words of ſlander, the 
traverſe is ill. 1 Cro. 239. John, v. Gittins. 

5. To an action for theſe words, thou waſt for in the het, 
avithin ſuch a many, the defendant pleads, that the plaintiff ſuch a 
day was ſworn with others before the ſteward, to preſent, &c. and 
they preſented, that ſuch a ditch was not ſcowred ad nocumentun, 
&c, which was falſe; and on a demurrer it was held an ill plea, 
becauſe it did not ſhew that the ditch was within the juriſdiction 
of the leet ; and if not, it was oo perjury. Cre. Es. 492. Hill v 
Corkmen. 

. Where words were actionable at firſt, at the time of ſpeak- 
ing them, there the particular damage aceruing afterwards, does 
not give the cauſe of action, and the fatute of limitations is a good 
bar. But where the words at the time of ſpeaking them are not 
actionable, but by reaſon of ſpeaking them, the party loſes his pre- 
ferment, or hath ſome particular damage, there che ſtatute of limi- 
tations was held to be no ber. Ray. 61. Saunders v. Edvard, | 
Hd. 95. S. C. . 

7. Where 
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5. Where a juſtication was held good to an action for the ſlan- 
der of perjury, ſetting forth proceſs upon an attachment in Landen, 
wherein the plaintiff had ſworn, that 1ol. was due to him from the 
defendant, which was found to the contrary by the jury. Moor 79. 
þl. 210. Lucas v. Cotton. 

8. Where the declaration was, that the defendant ſaid of the 
plaintiff, he was perjured, to which the defendant pleaded, that the 
plaintiff had brought an action in the King's Bench againſt the de- 
ſendant, for that the defendant ſaid, the plaintiff was perjured, and 
had cozened John Sowgate, and that the defendant had pleaded to 
all beſides theſe words, thou art perjured, not guilty ; and to theſe 
words, thow ar perjured, juſtified, that the wink was perjured 
in making an affidavit in the ſtar · chamber; and upon this iſſue was 
joined, and it was found for the defendant; but it was not pleaded 
that any judgment was given upon it; yet it was held a good plea, 
but in treſpaſs, it was ſaid it ought to have been averred, that it is 
the ſame treſpaſs, and there ought to be judgment, which the de- 
fendant ought to rely on as an Eftoppell. 2 Brownl. 123. Jacab v. 

ate, 
8. An action was brought for theſe words, he is a raſcally alder- 
nan, a fiditious alderman, a lampooner, and avers, that a lampooner, 
1 1s well underſtood to be a libeller. The defendant pleads a reco- 
very in a former action brought by the plaintiff for the ſame, and 
laid in the ſame manner, only no interpretation is given for the 
word lampooner; in which action the plaintiff was barred ; and it 
was held, that the plaintiff being once barred in an action for the 
ſame words, he ſhall not recover by this with an addition of a new 
interpretation of the word lampooner. Gardner v. Helvis, 3 Lev. 248. 


F 10, Where a jujlification and traverſe were held ill becauſe the 
he auction was ary, 1 Cro. 153. Bellingham v. Minors. 

11. Where a matter was adjudged to be traverſable. Kinnerſley 
et, . Cooper, Cro, Eliz. 168. | 
ha 12. Where a plea and traverſe therein were adjudged ill, not 
nd cnfeſſing any words of ſlander, Cro. Elia. 239. 
un, 13. Where a juftification contains matter of ſact, there a general 
les, replication is good, that the defendant did it without any ſuch 
= cuuſe; but where it contains matter of record, which is not bare 

V. 


inducement to the ſubje matter, there it is ill without a traverſe, 
lr v. Savage, 2 Leon. 81. | 

14. Where a replication was held il], for that it did not anſwer 
the whole ſubſtance of the plea. 3 Leon. 269. 

15. Where the cauſe of the juſtification relates not to all the 
wrds, ſuch juſtification is ill. 2 Ov. 676. Hilſden v. Mercer. 

16. Where an action was brought againſt a counſellor at law, 
fr that he ſaid, the plaintiff was arraigned and convided of fei 

defendant pleads, that upon an attaint againſt the jury he was 
vir counſel, and as ſuch did utter the words in the . 
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and ſo juſtifies, and it was held a good juſtification. Brook v. Sir 
Henry Mountague, 2 Cro. 90. | 
17. A juſtification muſt not anſwer as to part, and be ſilent as to 
another part; as where the words were, u art a falſe forſworn 
man, thou wert forſworn at the leet at R. and didſi procure others ty 
P *28 5. be forſworn, and the defendant juſtified, for that the plaintiff being 
one of the jury preſented that for a nuſance which was none. This 
was held to be no good juſtification either in matter or form ; not 
in matter, becauſe though a man preſents a thing that is not true 
in a leet, yet he is not forſworn, becauſe he may do it upon infor- 
mation, as jurors in the ſeſſions or aſſizes; nor in form, becauſe he 
does not anſwer to the procurement of others to be forſworn. Mar 
537. fl. 701. Wild v. Chapman. 

18. The plaintiff declares for words ſpoken in London, the defen. 
dant pleads, he ſpoke the words in Eſſex, and that at ſuch a place, 
he had made an accord with the plaintiff of all treſpaſſes, actions, &c, 
in every place, except at London, and had given him ſatisfaction for 
them, and traverſes, that he ſpoke the words in London. The 
plaintiff replies, that he ſpake the words in London, prout, Ic. and 
traverſes, that he made ſuch an accord, and the traverſe taken in 
the replication was held to be good, for the place where the word: 
were ſpoken is not material; but when the defendant by his ple 

| hath made the place material, there the plaintiff has his election to 
maintain his declaration, or may by general words maintain his de- 
claration, and traverſe that which is falſly alledged in the defend- 
ant's plea. Inglebath v. Fohnes, 1 Cv. 99. if 


Fourthly, Of the Trial and Damages. 


1. From whence the venue is to be awarded where there is : 
local juſtification. Ford v. Brooke. Cro. Elig. 261. . 

2. Where it was adjudged to be a mis-trial, the wenue not being 
8 to the juſtification. Goldſb. 28. Bowyer's Caſe, Cn 

Eli. 468. 

3. Where the action was laid in Suffolk, and the addition of the 
defendant was A. C. de C. in Om. Eſſex, and the words were 
alledged to be ſpoken at C. in the county aforeſaid, which was in 
the county of Eſſex, and adjudged a mis-trial. 

4. Where an action upon the caſe is brought for calling a man 
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perjured, it muſt be obſerved, that when the plaintiff was indicted vr; 
for the perjury before the action brought, the action ſhall not be mon 
tried before the indictment be determined; but if the action upon wa; 
the caſe was brought before the indiQtment, and afterwards be ge, 
indicted, the action upon the caſe may be tried firſt, 1 Hd. 69 2, 


Anonymas, 
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5. Where the court would not grant a new trial = action of 
ſcandalum magnatum, though the damages were exceedin . 
viz. 4000l. 2 Mod. 1 50. Fand Townſend v. Doctor — wy 

6. It is ſaid in 2 Salk. 644. in an Anonymous caſe, Paſch. 8 M. 3. 
B. R. that the court never, or very rarely, grants new trials in 
actions for words. | 

7. And where the court would not do it, when the damages 
were 800]. for theſe words, % art a beggarly raſcal, and go pay 
thy debts ; ſpoke by the ſheriff of London of a wealthy citizen of 
Londen. T. Jones 200. Boulſewort /i v. Pilkington. 

8. Where an action is brought for two ſets of words, one 
whereof is actionable, and the other not, and entire damages are 
given, the judgment ſhall be arreſted as to the whole. Graves and 
Blanchett, 6 Mod. 148. the ſame point, 2 Cro. 424. Loyd and 
Frarſes Caſe. ME | 

9. But this muſt be underſtood, where the words are laid to be 
ſpoken at different times; for where words are in part aQiionable, 
and in part not, and the words are ſpoken at one and the ſame 
time, and entire damages are given, there the jury ſhall be in- 
teaded to have given damages for thoſe that were actionable. 
Jaxonv, Turner, 3 Cro. 237, 328. 1 Co. 282. 3 Cro. 236. 237. 
Jaxon v. Tanner, Penſo v. Gooday, 3 Co. 327, 328. 3 Cro. 788. 
1 Roll 576. Moor 142. 10 Co. 131. t Roll 239. 1 Cro. 282. 


ſpoken by both, and the action is confeſſed, the damages muſt be 
ſeyerally aſſeſſed. Moore v. Moore and his wife. Cro. Elia. 296, 

11. Where an aQion was brought for calling the plaintiff thief, 
and for procuring him to be indicted and impriſoned for felony 
until he was acquitted. Ir was held, that in as much as this was 
nc only for words, but likewiſe an action upon the caſe in the na- 
ture of a conſpiracy, it was out of the ſtatute of 21 Fac. 1. of no 
more coſts than damages, if the damages are aſſeſſed under 40s. 3 
Cn. 263. Topſall v. Edwards, 307. Blizard v. Barnes. 

12. In the caſe of Laue v. Harwoed, an action for ſlandering 
the plaintiff s title to lands was held clearly to be out of the ſtatute 
#21 Jac, 3 Co. 140, 1. 


Of the Judgment and Execution. 


1. Where the plaintiff had brought an action in the King's Bench 
br words, and recovered, and brought another action in the Com- 
mon Pleas ; and the judgment in that action upon a writ of error 
vs affirmed, the court would not award execution upon the firſt 
ndement, Moor 41 8. Matthew v. Wood. | | 

2. Where the plaintiff declares for words that are actiona ble, 


ud the defendant juſtifies the ſpeaking of other words, and _—_— 


510. Where words are ſpoken by huſband and wife, for words P 286. 
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| the words in the declaration; and upon the trial, the jury find 
other words ſpoken that are not actionable, the plaintiff can have 
no judgment. Dyey 118. 6. pl. 79. 

3. In the caſe of Bow//eworth v. Pilkignton, T. Jones 200, an exe- 
cution fiers ſacias was taken out, returnable at a common return, 
dĩrected to the ſheriff of Surry, and the ſheriff on the return- day, 
made a return of nulla bona ; upon which a teffatum iſſued, teſted 
the very return day of the firſt ſieri facias, and it was held to be 
good, and a difference was taken between the proceſs, which com- 
mands the defendant's appearance; for there the quart» die poſ is 10 
appear in, before which no new proceſs can iſſue; but it is other- 
wiſe in an execution. Boulſavorth v. Pilkington, T. Jones 200. 


Actions upon the Caſe on an Aſumpfit. 


1. This ſpecies of actions upon the caſe, like all other action, 
upon the caſe, are adtianes injuriarum & contra pacem z and tho 
a debt for the payment, of which a promiſe is made, either exp 
or by implication of law may be recovered by it; yet my Lord 
Vaughan tells us, that it is not the debt certain that can be reco- 
vered by this action, but only damages ariſing from the breach of 
the promiſe, which cannot be known, until a jury aſcertain what 
the damage is. Therefore a man could never wage his law for a 
demand uncertain; for he could not make oath .of paying that 
which he knew not what it was, as conſiſting in And 
though the jury give in damages regularly, the money promiſed to 
be paid, yet that changeth not the reaſon of the law, nor the form; 
for till it ts recovered by way of damages, and not as a debt reco- 
vered, which ſhews, ( lays he) that this action is much inferior, 
and more ignoble, than an action of debt, which by the regiſter u 
the action of property. Yaughan 101. 

2. So that the e of this aQtion ariſes upon the breach of 
promiſe made to a man, upon a conſideration which is ſuperintended 
to be the ground and foundation of ſuch promiſe, which then be. 
comes a contraQ, wherein the party who makes the promiſe mult 
have guid pro quo, or otherwiſe the contract is nude and void. 

P *287, Having ſaid thus much in general of the action, the caſes in the 
books are herein after inſerted under the following general heads. 


Firſt, Of the Adion itſelf. 
Secondly, By and againſt wwhom to be brought. 
Thirdly, Of the Declaration. 
Fourthly, Of the Plea, Replication, Rejeinder, Iſſue, Troveſe, b. 
Fifthly, Of the Trial, Evidence and Damages. 


Sixibly, Of the Judgment and Execution. And 
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And as to the action itſelf, it will be proper, in order to under- 
ſtand the ſeveral circumſtances incident to this action, to deſcend to 
the following particulars. 1. The conſideration. 2. The promiſe, 
3. The breach or diſcharge of the promiſe. 4. The ſeveral acts 
of parliament that have been made relating to this particular ſpecies 
of actious upon the caſe. 


Firſt, Of the Conſideration. 


1. As the conſideration in this caſe, is the ground and foundation, 
upon which the defendant himſelf expreſsly makes, or the law con- 
ſequently implies a promiſe, of the breach, for which he is to ren- 
der ſatisfaction to the plaintiff in damages; it is proper to be +nown, 
that this conſideration may ariſe, and be created two manner of 
ways; Firſt, by ſome meritorious act to be done by the plaintiff for 
the benefit of the defendant ; or Secondly by doing, or permitting 
ſomewhat to be done to the plaintiff's prejudice or loſs. 10 C. 102. 
Heb. 4, 5, 216. So that it is not abſolutely neceſſary, that the con- 
ideration of a promiſe import ſome gain to him, that makes the 
promiſe, But it is ſufficient, that the party, to whom the promiſe 
is made, doth forego ſome advantage or benefit which he might 
| have taken, as may be ſeen in the caſe of Preſton v. Toole, Co. Elix. 
74. 4 Leon. 110, Webb's | aſe. | 

2. As if one promiſes another to take up a hogſhead of wine out 
of a cellar, and to lay it into another, no action will lie for not per- 
forming this promiſe, becauſe it was no benefit to the party who 
made the promiſe ; But if the perſon who made ſuch a promiſe, 
does once enter upon the performance of it, he muſt do it in ſuch a 
manner as it ought to be done ; becauſe, when I have accepred of a 
truſt; that I had a liberty to refuſe, it is but juſt that execute it, ſo 
35 not to prejudice the perſon who repoſed that truſt in me; as if 
by laying down the hogſhead in an improvident and careleſs man- 
2 ſtave it, an action lies agaiuſt me for it. Coggs v. Barnard, 1 

alk. 26. | 

3. And it was held, that the caſe of Pickas and Guile, reported 
in Yelverton 128. was not law; where, if H. delivers goods to A. 
and in conſideration thereof, he promiſes to redeliver them, it was 
held that no action would lie for the redelivery of them, and that 
this reſolution had always been grumbled at. | 

4. And the caſe of Heath and Low, reported in 2 Cro. 667, 
where money was delivered io pay over without delay, it was held, 
that an action would lie; for when a man takes a truſt upon him, 
he is bound to perform ir ; and the caſe of Riches and Bridges, in 1 
Cr, 88 3. ſeems entirely to join with the other two, to ſhake that 
reſolution of Telv. where a man received money to pay another, and 

Vor. I. Aa did 
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did not ſo do, it was held that an action lies, for, in regard he re- 
ceived it, it ſhall he intended that he had ſome benefit there- 
by, (that is to ſay) that he had better credit, by having it paid into 
his hands, otherwiſe he would not have made ſuch a promiſe. 

5. Where goods of a third perſon are taken in execution, and! 
promiſe, in caſe he will reſtore them, I will pay the debt; that 
has been held to be a good conſideration. Salk. 28 Lowe's Caſe. 

6. So where a man promiſed another, that if he would accept 
him for his debtor, for a debt due from 4. he would pay the money, 
that was held a good conſideration, not barely as a promiſe on the 
part of C. but the judges canftrued it a mutual promiſe, and this 
without an averment that A. was diſcharged. Roe v. Haugh, Salk, 29. 

7. And this conſideration is either executed or executory ; if the 
conſideration be executed, and does not go along with the promiſe, 
but is entirely paſt, and the promiſe be merely ſubſequent, it is not 
a ſufficient conſideration to ground a — upon, unleſs ſome 
thing ariſes between the parties, that is meritorious; as if one, in 


conſideration that I have built him an houſe, quitted him of a treſ- F 
paſs, or ſuch like, promiſes me to do another thing, or pay me ſo * 
much money; that has been held not a good conſideration, becauſe 9 
there appears nothing but the conſideration perfectly paſt, without 
any thing incident thereto to continue it. pl 
8. As if the lefſee hath ſpent a great deal of money in defence of <7 
his title, and afterwards he in reverſion, in conſiderat ion thereof, * 
promifes, that the leſſee ſhall have another leaſe after the expiration 5 
of his term; here in this caſe it was adjudged, that the conſidera- pr 
tion was executed before the promiſe. Moore v. Williams, Moor 220. 5 
Caſe 357. ane 
9. So where a man promiſes for ſome thing paſt, as becauſe ano- 
ther hath quitted him of a trefpaſs, or in recompence of a treſpais the 
before done, or becauſe he hath let his friend have wares, that he fr 
will pay him a ſum of money, or do ſome thing elſe ; this is ſaid to as 
be a conſideration perfectly paſt, and will not ſupport an aſuny/i. bel 
Flow. 5. 302. 1 Roll's Rep. 413. don! 
10. So where the plaintiff declared, that in conſideration, he 52 
had delivered, and given to the defendant twenty ſheep, he promiſed x 
to pay him five pounds at the day of marriag- ; this was held a con- 5 
ſideration paſt; and the judgment was arreſted after a verdiC. cuel 
Jeremy v. Goochman, Cro. Elig. 443. Cera 
11. So where the plaintiff declared, that in conſideration, that 272 
the plaintiff, by the defendant's appointment, had paid a little og 
before 60 l. for the debt of the defendant, he promiſed to repay Wl doe 
on demand; that conſideration was held paſt, and the judgment _ 
flayed. Barker v. Hallifax, Cro. Eliz, 741. terar 
132. But where the conſideration is paſt and executed, if ſome. was 2] 
what appears from the nature of the conſideration that preſerves ane 10 
keeps it ſubſiſting, it will be good; as in the caſe of Pearle and *y 


Urge, 
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Unger, Cro. Eliz. 94. where the plaintiff was poſſeſſed of certain 
lands for a term of years; and in conſideration he had occupied the 
lands, and paid the rent, the defendant promiſed to fave the plain- 
tiff barinleſs, and the plaintiff is diſturbed by his cattle being diſ- 
trained, though the occupation and payment of the rent is ſaid to be 
paſt, yer as the plaintiff continued: in poſſeſſion, and was ſtill to pay 
rent, that preſerved the conſideration, and was held good. A 
promiſe on a conſideration executed is good, if there was a duty 
before, 1 Lev. 198. Fo/nſon v. Aſtell. Where the plaintiff de- 
clared, that ſuch a dav the defendant was indebred to him in ſo 
much, and in confideration thereof, afterwards, (to wit) ſuch a day 
the defendant promiſed to pay, this is not a conſideration paſt, but 
the continuance of the debt raiſes a promiſe, and an action. 1 Noll a 
Rep. 413. Hodge v. YVavaſer. 

13. In ſome caſes, where a conſideration is paſſed and executed, 
the law has ſupplied the place of an expreſs promiſe ; as where a 
man at the requeſt of the defendant, deſired T. to credit the defend- 
ant with two rons of wine, and the plaintiff gave his bond for it, 


ground an afſumpfit. 2 Co. 18. Boſden v. Thinn. 
14. So where the plaintiff declared, that in conſideration the 
plaintiff had beſtowed labour and pains to reconcile differences be- 


of tween the defendant and J. S. and others, the defendant promiſed 
ol, to pay ſuch a ſum of money, though it was alledged, that this was 
non a conſideration paſt and executed,, and not ſufficient to ground a 
era” promiſe upon; yer it was over-ruled. and held a ſubſiſting conſi- 
20. 


deration, becauſe the pains were taken at the requeſt of the deſend- 
ant, Stile 465. Hardres v. Prewd. 
15, So where it was, that in conſideration that the plaintiff, at 
the defendant's requeſt, by his deed had given to the defendant the 
firſt and next avoidance, the defendant on the 22d of Auguſt, pro- 
miled to pay the plaintiff 100 l. this confideration, thongh paſt, was 
held goo l, it being done at the detendant's requeſt. eſpeciaily being 
done to the defendant himſelf, the conſideration ſhall be conſtrued 
o continue. Cro. Elis. 715. Riggs v Bullingham. 

16. So the law appears to be in Telv. 40, 41. in the caſe of Poſ- 
in v. Hud, where the doing a thing for the defendant at his re- 
cell, ſhall cauſe a ſubſequent 8 to be good, and the conſi- 
deration in conſtruction of law ſaid not to be perfectly paſt. Dyer 
72. 1 Co. 282. Beauchampe v. Meggin. 

7. Where the plaintiff declares, that in conſideration he had 
daught three parcels of land on ſuch a day, he defendant aſter- 
ande promiſed to make him a ſufficient afſuranes ; here the conſi- 
*ra10n was adjudged not to be abſolutely paſt, for the aſſurance 
vas the ſubſtance ot the ſale. Cro. Eliz, 1 38. Marc v. Morſe. 
19. That in conſideration the plaintiff would buy all his wares at 
den 2 price, the defendant promiſed he would leave off his trade 
Aa 2 at 


and was ſued and paid ; this was held a good conſideration to P *289. 
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at ſuch a place, held a good conſideration. Broad v. Follyfſe, 2 
Cro. 596. OSS 

19. Where the under-ſheriff brought an action, ſetting forth, that 
the defendant, in conſideration of ſixpence given the defendant, he 
promiſed to pay the plaintiff 60 1. if he would execute an elegit ; 
held no good conſideration, for he was bound to execute the writ, 
2 Cro. 103. Bridge v. Cage. Ney 111. 

20. Where there are two competitors for a place of under-ſheriff, 
and the one promiſed, that if the other would deſiſt, he would pay 
the plaintiff 20 J. that was held a good conſideration. 2 Cro, 612, 
Parker v. Brown 

21. A mere ſtranger to a meritorious act done to a third perſon, 

cannot make a promiſe applicable to himſelf ; as where the plaintiff 
declares, in conſideration one Parry would permit the defendants to 
ſue in his name, they promiſed to pay the plaintiff a ſum due from 
Parry, that was held no good conſideration ; but where a promiſe 
was made to the father, that in conſideration he would perform ſuch 
a cure, the defendant promiſed to pay the father ſo much, and the 
daughter ſo much; there the nearneſs of the relation ſhall carry the 
benefit of the conſideration to the daughter, and ſhe may bring an 
aſſumpfit. 1 Vent. 6. Bourne v. Maſon and others, 1 Ven. 318. Dut- 
ton v. Pool. : 
22. Where the defendant promiſed to pay the plaintiff a ſum of 
money, in caſe the biſhop would abſolve the defendant from an ex- 
communication, it was held a good conſideration. Curtis and other; 
v. Collingwood, 1 Vent. 297. 

23. Mich. 6 Car. B. R Morgan's caſe cited in Hard. 7 3. a leſſee 
promiſed, in conſideration the leſſor would forbear to diſtrain his 
corn unthocked, he would pay his rent that was due ; adjudged to 
be no conſideration, becauſe fuch corn is not diſtrainable. Hard. 7. 5 

Where forbearance of the ſuit is the conſideration, theſe three 
following things muſt be obſerved; 


P *290. 1. The forbearance muſt be general, or for a particular time M 
| certain, and nor for a time uncertain. 5 
2. If it be of a debt, it muſt be for a debt really due. 
3. If the conſideration be forbearance of a ſuit, it muſt be 10 
from a ſuit in which the defendant is chargeable, or the = 
perſon from whom the debt is faid to be due. | 
To illuſtrate which the following caſes are in point. 
As to the firſt, R 
24. In Moor, caſe 1167, where the declaration was, that in we 
conſideration the plaintiff would abſtain from proſecuting the defen'- "ay 


ant for a debt, that he would pay it before ſuch a feaſt; there,“ 
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as much as it was to forbear, and neither mentions whether it was 
a total forbearance, or for a time certain, it was held ill; but in 
the caſe of Linghill v. Broughton, Moor 854. 1 Cro. 19. Lutwich 
v. Huſſey, 455. Philips v. Sackford, where the conſideration was for 
a forbearance for a reaſonable time; it was held good, and that the 
court ought to judge, whether it was a reaſonable time or not. 

And in the caſe of Mature v. Weſt, 1 Go. 665, where the de- 
fendant was indebted to him in ſuch a ſum, in conſideration the 
plaintiff would give him a day of payment, the defendant promiſed 
to pay, and then the plaintiff alledges he gave him ſuch a day, and 
the defendant had not paid; this was held good. ; 

Where the declaration ſet forth, that the defendant was indebted 
o the plaintiff in conſideration thereof, and that the plaintiff would 
i nat implead the defendant, the defendant promiſed to deliver the 
plaintiff 14 quarters of barley, was held good. Moor 685, 


As to the ſecond. 


25. This difference muſt be taken where the plaintiff promiſes to 
forbear the debt, and where 'tis only to forbear a ſuit ; for where 
the defendant's huſband was indebted to the plaintiff, and died pol- 
ſeſſed of diverſe goods which came to the defendant's hands; and 
the defendant in conſideration, that the plaintiff would forbear the 
debt for a certain time, ſhe promifed to pay it, this is a good conſi- 
deration, 1 Rolls Abr. 22. pl. 23. | 

26. In the caſe of an executor, there has been a great contrariety 
of opinions both ways concerning this conſideration of forbearance, 
in the caſe of Johnſon v. Witchcot ; the reſolution was that where the 
executor promiſed, in conſideration of forbearance, there he ſhall 
be liable de Bonis propriis, though he pleaded he had no aſſets. 
Rolls Abr. 24. pl. 33.in 9. Co. 94. It was ſaid, that the execu- 
tor might give it in evidence; but in 1 Ventris 121. in the caſe of 
Davis and Wright and others, it was reſolved that it is not mate- 
tal, whether the defendant had aſſets at the time of the promiſe or 
oo; but it is reported, that the chief juſtice ſaid, if it had appeared 
& be von the declaration, that there were no aſſets, the plaintiff would 
mu de tail in his action, But ſurely none would ſet out with that in the declar 
Vs ration, 3 Leon. 67. 2 Lev. 20. 1 Ven. 152. 2 Lev. 3. 


As to the third. 


27. See 1 Bulflrade 44, 45. Smith v. Jones, where the deſend- 
m was huſband to an executrix, and the goods of the teſtator came 
o his hands; and in conſideration the plaintiff would forbear to ſue 
um, he promiſed to pay a legacy of ſeven pounds; the court held, 
that 
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that as the defendant could not be ſued for his legacy, the promiſe 
2 by him to pay the ſame is not good, Moor 691. Rotheram v. 
Stibbing. 

no. Note ; This was at a time when the judges held the law to 
be, that an executor was not chargeable with the promiſe of the 
teſtator, and executors were not ſuable for the ſimple contracts of 
*the teſtator; but at length it came to be reſol ved, that an executor 
was ſuable for a debt due by the teſtator upon a ſimple contract, be- 
cauſe it was a duty certain in the teſtator; Legate v. Pinchion, 2 
Cro. 293, 294. but ſtill a difference continued, where it was a pro- 
miſe to do a collateral act, and a collateral promiſe not being a 
duty, it was not performable by the executor, but in the caſc of 
Fawcett and Charter, in 2 Co. 663. It was reſolved by the Lord 
Hobart, and all the other Judges of the common pleas, and by the 
barons of the exchequer, that there is no difference, but in either of 
them the action is maintainable againſt the executors. 

29. So where a woman was executrix, and promiſed to pay a 
legacy, and had aſſeis, and died, and the goods came to the hands 
of the huſband, and he ſuppoſing himſelf to be chargeable, pro- 
mifed the legacy upon forbearance ; this was held no good prom ſe 
in 1 Bulftr. 44. in the caſe of Smith v. Jones, but the law is now 
clearly otherwiſe, in 2 Lev. 3. in the caſe of Davis v Reyner. 

30. Yet though there muſt be a debt it hes been heid mn he caſe 
of Wollafton v. Webb, that it need not be ſet forth in the decla's- 
tion. how the debt accrued ; for as the day given is he expel 
conſideration, that debt is allowed in the actual promiſe ; but 
oO" where the debt itſelf is the conſideration of ihe promiſe. 
Hob. 18. | 

31. If a man be arreſted upon a void arreſt, and another, in 
conſideration of ſetting him at liberty, promiſes ro pav the debt, 
there it is a thing collateral ; but if the ar-eft comes in queſt.on, 
the action will not lie, but be muſt avoid ir by ſpe ial pleading; 
for the arreſt being unlawful, there is no confideration whereon to 
ground the promiſe. Godb, 360. Randal v Hurvey. | 

32. Mich. 165 1. B. Hummers v Hunton, action upon the caſe 
for a promiſe ; ſetting forth, that the defendant's ſn died indeed 
ro the plaintiff, and the defendant being his mother, (but does not 
ſay the was executor or adminiſtra:or to him, or that ſhe had any 
effect; of her ſon's in her hands) promiſed, if the plaintiff would 
forbear to ſue for his debt, that ite would pav it. Thi: was ad- 
judged to be no conſideration, becauſe ihe was not liable to any 
ſuit ;' ſo that the plaintiff had no prejudice by ſuch ſorbearance. 
Hard. 73. | 

33. in conſideration, that the plaintiff would endeavour to pe- 
ſuade another to marry her, ſhe would pay the plaintiff 40 l. this 
was held a good conſideration, and the declaration good, _ 

ewing 


[ 
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ſhew ing what means he made uſe of. Ray. 400. Aglionby v. To- 
averſon, reported in 2 She. 95. by the name of Kirby v. Tower/or, 

34. But where the conſideration was, that the plaintiff ſhou'd 
conſent, and would not hinder the defendant from marrying ſuch a 
perſon, the declaration is ill, if no conſent is ſhewn, and the place 
where. 2 Lev. 227. Chapman v. Fot ier giſt. | 

35. Where the conſideration was, that the plaintiff would give 
her conſent to the marriage of the daughter, and heir aj parent to 
her huſband, it was held a good conſideration : for that the mother 
hath, by the Jaw of nature, an affection and intereſt in the daugh- 
ter; and the confidence that the daughter is ſuppoſed to have in her 
courſe] and direction, was conſtrued a means 10 incline the daugh- 
ter's mind, either one way or other, and the defire of her conſent 
ſhews, that the plaintiff conceived it was; and therefore it ſhall be 
preſumed of great importance to him to have ir, and conſequently 
ther it was a ſufficient conſideration. Grey v. Lother, Hob. 10 the 
ſame caſe is reported in 1 Brownl. 18. and in Moor 857 and note; 
in the margin of the caſe in Hobart, it was ſaid, the huſband being 
her father, who legally hath the power over the child, and not the mo- 
ther, wwas alive at the time of the proniiſe ; but yet her power is alſi 
Freat in nature. ; 

For conſiderations touching executors and adminiſtrators, ſee 
hereafter concerning actions by and againſt executors and adminiſ- 
trators. 


mas have been held good Conſider ation. 


| Relating to a conſideration arifing from 
eee Fa 19. Pl. 6 3 of a ſuit, ar the „5 of 

mond 203, 204. payment of money. 
1 Rolls Abr. 19. pl. 7. The delivery of goods to the defendant. 
pl. 8, To the delivery of a pawn to the de- 

| fendant. 
pl. 9. The mother's conſent to the marriage of 
her daughter. 

Cedb. 216. The plaimiif's procuring her maſter to permit the de- 
iendant to have a ſhop in his houſe, 

Hutton 39, Moor 857. pl. 1176. 1 Brownl. 18. Hob, 10, The 
plaintiff procuring the confent of the leſſor, that the leſſee might 
align his term. | 

1 Rolls Abr. 20. pl. 10 The plaintiff's promiſing that ſhe 
would permit her fon to ſerye the defendant. 

I. 11. The forbearance to ſue, though the 
Plaintiff had but a qualified power of ſuing the defendant. 

pl. 14. Plaintiff's Falling goods to B. upon a 
promiſe, that if B. does not pay for them, the defendant __ : 
1 Noll“ 


Plaintiff's paying money due upon a bond, by plaintiff and deſend- 


due, upon which the plaintiff promiſed ro ſtay a ſuit againſt C. the 
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1 RelPs Rep. 354. 3 Bulſir. 162. 1 Kalles Abr fol. 20. pl. 1 5. 1. 


ant, upon a promiſe, that the defendant would pay a moiety. 
1 Roll's Abr. fol. 21. pl. 17. The payment of the principal ſum 


co-obligee, againſt whom he had judgment. | 
2 fol. 21. pl. 18. 1 Brownl. 31. Hob. 250. Plain- 
tiff's agreeing not to ſue out adminiſtration during the minority of the 
infant. : 
Moor 685. pl. 946. Holt v. Tilcock, 1 Leon. 240. March 55. 
But if the wife was entitled to the adminiſtration, ſuch promiſe is 
not a good conſideration. | 

1 Rolls Abr. fol. 21. pl. 19. That the wife of the plaintiff 
would not hinder the purchaſe. | 

fol. 2 2. pl. 24. That A. would pay 30 l. for the 

bond of 60 l. entered into by a ſtranger, the defendant promiſed to 
deliver it up. 1 Leon. 238. Co. Eliz. 194. Cro. Car. 8. Hutt 
76. 101. 1 Lev. 108. | | 

1 Leen. 61. Gill v. Horwood, That the plaintiff promiſe1 the 
defendant, he would forbear to ſue him for a ſmall ime, and the 
caſe of Brook and Doſe, in 1 Roll's Abr. fol. 23. pl. 25. reported 
in Cro. Car, 241. by the name of Cooke v. Dozwſe, hath been denied 
to be law. Gul 48. Cro. Car. 250. 1 PBulſtr. 91. 3 Leon. 200. 
2 Rolls Rep. 368. Cro. Eliz. 19. 1 Hd. 45. 

fol. 23. pl. 30. The defendant being in arrear in 

ſeveral ſums to the plaintiff, if he could not prove in a ſhort time he 
had paid ir, he would pay it, and the defendant did not prove it in 
a year, 


fol. 24. pl. 31. That B will pay half the reckon i « 


ing at a public-houſe, the defendant an executor would pay 10]. V 

which was due upon a bond, where B. was a co-obligor with the d 

teſtator, and a good conſideration. m 
fol. 25. pl. 37. The delivery of an inquiſition, 

where the plaintiff had no title to an egit and a promiſe to re- th 

deliver. it 
fel. 26. pl. 38. The accepting a leaſe at 101. a 

year, and the defendan! promiſed to dreſs his meat at 2d. fr de 
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Joint, and find other neceſſaries for him. 

: fol. 27. pl. 41. That the ſheriff will execute 3 Jet 

3 without any fee, the defendant promiſes to pay him a certain bee 
um. 


fol. 28. pl. 44. That the plaintiff will forbear a 

ſuir for a reaſon ble time. Hutton o8. Lit. Rep. 304. 1 Hd. 45: 
1 Bulft. 92. Moor 85 3. 1 Rolls Rep. 379. 

Fol. 27. pl 45. That the plaintiff would forbear to ſue a ſtran- 

ger, with an averment that he did, and yet does forbear. 1 $4 11 


* 
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Heb. 219. Popham 183. 1 Leon. 118, Godb. 72, Cro. Jac. 683. 
Hutt. 46. Cro. Eliz. 455. 

Fol 27. pl. 46, 47. That the plaintiff will forbear to ſue a 
ſtranger for a little time, with an averment of a certain time of for- 
bearance. So where a man is under an arreſt, and the plaintiff 
diſcharges him, upon the defendant's promiſe to pay, Cc. 

Fol. 27. pl. 50. That D. had lead oar delivered to him by C. 
adminiſtrator of B. who ſold it to the plaintiff, | . 
Fol 28 pl. 53. That the obligor will pay the money to deliver 

up the bond. | 
| i Rolls Abr. 28. pl. 54. The payment of a leſſer ſum for a 
greater, and a promiſe to releaſe and acknowledge ſatisfaction on 


F record, Moor. 412. Cro. Elig. 409. 
555. Payment of the conſideration of one 
- of the bail, againſt whom the plaintiff had an execution, and a pro- 
5 miſe to aſſign the bond, and diſcharge him from the execution, 
# pl. 57. That the plaintiff would ſorbear to 
ſue the heir up ia the bond of his anceſtor. 4 Leon. 6. 3 Leon. 67, 
he 68. 2 Saund. 136. 1 Ven. 159. 1 Syd. 31. 1 Lev. 165. 
be Pl. 59. A. promiſes, that if J. S. ſhall win 
* a game at buts of B. twenty-one up, that A. will pay B. 20 l. if 
＋ not then B. promiſes to pay A. 20 l. 2 Leon. 154. Moor 549. 
0. pl. 60. That the plaintiff will accept of the 
deſendant to be his debtor for another, he being in debt in the ſame 
* ſum to the plaintiffs other debtor. 1 Vent. 15 3. 1 Ven. 15. Stile 
he 249. Hard 73. 1 Saund. 210. 1 Lev. 262. 1 Jones 87. 
t in 1 Lev. 248. 2 Ven. 71. 
3 Leon. 105. Brett v. Peggrim, an award ſubmitted to, and 
YOu amongſt other things, the arbitrators were going to order the deli- 
ol. very up of two bonds, that at the requeit of B. A. permits the 
the delivery of the two bonds to be left out of the award, and B. pro- 
miſes to deliver them up. | 
ion, 1 Leon, 297. Tooly v. Preſſon. That the plaintiff ſhould deliver 
— the defendant a recognizance, and the defendant promiſes to return 


i within fix days, or pay 1000 l. | 
Oo. Eliz. 67. That the plaintiff ſhall ſhew the defendant a 
deed, by which it may appear, that ſo much rent is due; the de- 
ſendant promiſed to pay it, who was an aſſignee, Sturlyn v. Albany; 
-ute 2 Jet it is ſaid, if the money had been due by bond, and there had 


o l. 2 


d. fer 


ertain been a promiſe to ſhew the bond, it had not been good Cro. 
Liz. 150. Cro Car: 70. 

bear 1 | Leon. 192. Rockwood v. Rockwood The father being ſick, 

. 45. declares his intention to grant a rent out of his lands to B. his 


jounger ſon; A. the eldeſt, in conſideration he would not charge 
ſcran- tte lands, promiſed to pay the rent. 


5445. | Leon, 220. Pune v. Plain. In conſideration that the plain- 
f. . ho had an execution ready to be executed upon the goods of 


J. 8. 
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J. F. would deliver the goods to the defendant, he promiſed to pay 


although the goods were nor liable to the execution, 

Cro. Eliz. 883. Riches v. Bridges, In confideration that A. will 
deliver twenty quarters of corn to C. which A. owes B. C. promiſes 
to deliver the fame to B. at a day to come. Telv. 4.128. Cm. 
Telv. 50. | 

Hutt. 63. BPawtry v. Scarlet. In conſideration that B. would 
order his attorney to confeſs a judgment, C. promiſed that judgment 
thould not be entered. 

Citedin 2 Roli's Rep. 495. In conſideration that the plaintiff 
would not take out an execution upon a judgment that happened to 
be erroneous, the defendant promiſed to pay, Ec. 


P *294. 1 Sd. 89. Siot v. Stevens. That the plaintiff would forbear to 


ſue the defendant, being an executor for a legacy. 1 Rolls Rep, 
27. I Ven. 40. 1 Lev. 272. 

Owen 123. Meres v. Conham., That the plaintiff had delivered 
to the defendant a thing pawned to him. 

Popham 192. Anonymus. That the plaintiff would do and per- 
form all the plaintiff's lawful boy res! &c. 

48. Batterſey's caſe. That the plaintiff would keep a priſoner 
all night, that the defendant had arreſted : defendant promiſed to 
ſave him harmleſs. 


Mat Conſiderations have been held inſufficient, 


1 Rolls Abr. 18. L. U. pl. 1. A promiſe by the mother, in con- 
1 of forbearance, to pay the debt of an infant that was not 
iable. | 

Bat this caſe is reported in Oeven, that the infant gave a bond, 
and that the defendant being his executor, promiſed to pay the mo- 

ney; and this caſe is cited in Popham 178. to be adjudged contra- 
riwiſe. Cro. Elis. 126. | 

1 Roll Abr. 18. IL. U. pl. 2. Forbearance to ſue an infant 

upon a bond, held no conſideration ; but adjudged to the contrary, 
in 3 Leon, 164. Edmond's caſe. 4 Leon. 5. S. C. Gods. 158. 

1 Roll Abr. 19. L. U. pl. 3. Where a promiſe by a feme covert 
was void, yet an action lay againſt D. who undertook, that the 
feme covert ſhould perform it. 

1 Rolls Abr. 19. pl. 4. Money paid by an infant, and in conſ- 
deration thereof, A promiſes to build him an houſe ; this is no good 
conſideration. 7 

2 Leon. 205. Foley v. Windham, Cro. Eliz. 206. Hob. 216. |" 
conſideration of forbearance of a ſuit in chancery, where it was not 
held good. 

1 Roll's Abr. fol. 19. pl. 12. In conſideration of ſorbearance 10 
ſue where the bill was aſſigned, but the property remained in the 


aſſignor. 
| 28 Palmer 


on Actions on the Caſe. ' 


Palmer 185. Potter v. Turnor. Winch 7. The like point where 
the debt was due by bond, and the bond aſſigned. 
fol. 21. pl. 16. wide Moor 468. Where the father 
gave 90 J. with ais daughter, upon a promiſe of her returning 10 1. 
back. | 
1 Rolls Abr. fol. 23. pl. 27. In conſideration, that the plaintiff 
would ſurrender up an eſtate at will, the defendant promiſed ro give 


him a parſonage. 1 Brownl. 6. Cro. Eliz. 565. otherwiſe if there 
had been a communication abour this leaſe at will. 


| i. 29. In conſideration that the plaintiff 
would make ſuch a leaſe at will to the defendant, as counſel thould 
adviſe. 

Yelv 184. Smith v. Jones. In conſideration of C. forbearing to 
ſue D. who had married B, the wife of A. for a legacy bequeathed 
by A. that D. promiſed, c. Cro. Fac. 257. Owen 153. 1 
Bulft. 44. 8 | 

1 Ro/l's Rep. 215. In conſideration that B. to whom goods were 
pawne-l, would forbear to ſell them for three days, C. promiſes to 
pay Ec. and he does ſtay, Cc. 

Stile 305, In contideration, that the plaintiff would not diftrain_ 
the corn in ſhocks, the defendant promiſed to pay, Cc. 

Toley v. Windham, Cro. Eliz. 206. Dyer 272. Hunt v. Baker. 


Godb, 33. Sidenham v. Worlington. In conſideration of forbear- 
ance, | 


Dyer 328. Mountford v. Cateſby. In conſideration of the deſend- 
ant quiet enjoy ment of lands. 


Yelv. 184. Smith v. Jones. In conſideration of forbearance, 
where the defendant was not chargeable. 


i Cro. 200. Fetſier ſton v. Hutchinſon. Of letting a priſoner go at 
large. | 

*1 Cro. 537. Grimſton v Reyner. In conſideration of the deſend- 
im being indebred upon the arrearages of an account. 

Gedb. 13, Anonymus. In conſideration of the plaintiff's having 
granted to the defendant a term of years in an eſtate. 


: Anonymus. Of forbearance, and does not aver he had 
piven a day. 


Mor 710. Caſe 992. Adams v. Dixon. In conſideration of the 
paintifs having been bail. | 

Mor 701. Caſe 974. Bowes v. Powlet, In conſideration of for- 
tearance to ſue the debt, being aſſigned to the king. 


4 RolPs Abr. 25. pl. 36. Weſtbee v. Cockaine, In conſideration 


t B. would pay C. 10 l. for which B. with £E.'s hufband was 
bound to C. that E. promiſed to pay, &c. 
Fol. 26. pl. 39. The relinquiſhing a void promiſe made by A. 
pl. 40. That he ſhewed the defendant's goods, and in 
®nlideration the plaintiff would take them in execution, the plaintiff 
Foulſed to ſave him harmleſs, Cro, Fac. 652. | 


Fel. 
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Fol. 27. pl. 51, 52. In conſideration that A. delivered money to 
B. to pay to C. otherwiſe if C. had given B. a day of payment. 
Cro. Jac. 667. Palmer 281. Telv. 164. 

3 Leon. 88. Smith v. Smith. In conſideration that A, would com- 
mit the education of his children to B. and the diſpoſition of his 
effects, during their minority, B. promiſed to procure lands to be 
aſſured to one of the children. 

Moor. 5 39. Roſs v. Moor. In conſideration that the plaintiff 
would relinquiſh his ſuit, Cro. Elig. 561. Cro. Eliz, 869. Cn, 

Ouen 144. Dogget v. Dowell, In conſideration of the plaintiffs 
lending the defendant money, the defendant promiſed to lend the 
plaintiff money, or forfeit 5 l. 


Mey 140. Oldfield's cale, 1 Brownl. 3. Moſe v. Canham, 


What other Conſiderations have been held good and ſufficient, and 
ewhat not. 


1 Roll's Abr. fol. 22. pl. 22. i Roll's Abr. fol, 22. pl. 21, 
1 Roll's Rep. 435. i Cro, 149. Boyle v. Bagſhaw, 
1 Ven. 211, 212. Evan's caſe, |Yelv. 128. Pickas v. Guile. 
Hard, 366. Trever v. Roberts. | 164. Brand v. Liſley. 


4 Leon. 2. Anonymus. Cro. Eliz. 218. Burde v. Plain. 

1 Keb. 81, 82. [Cro. Eliz. 880. Lady Shandos v. 

1 Syd. 323.9 Chapman v. South- Simpſon. | 
1 Lev. 204.4 wicke. Yelv. 11, Gurnos v. Hodges. 


2 Lev. 33. Woolnough and his|Cro. Eliz. 466. Clifton v. Gibbon. 
| wife v. Weldon, | 470. Knight v. Ruſhworth, 

Hutton 39. Hall v. Woolen. Hob. 105. Lampleigh v. Braith- 

1 Cro. 138. Warcop v. Morſe. waite. 

2 Bulſtr. 7 3. Jones v. Clarke. i Cro. 178. Drabridgecourt v. 

1 Cro. 906. Garnous v. Hodges. Smalbrook. 

1 Cro. 660, Keble v. Brown. |1 Cro. 654. Stanton v. Suliard. 

Cro.Eliz.747.Glaſcok v.Duffeild.| Cro. Eliz. 849. Rippon v. Norton. 


Godbolr 358. Randall v. Harvey.;Yelv. 19. Jennings v. Hartley. 22 
Stile 416. Pinchard v. Fowke. Hard. 73, 74. Reynolds v. Prot- in 
Stile 248. Roſyer v. Langdale. ſer. 


395. Boyle v. Scarborough. 9 Co. Bane's Caſe. N 
Moor, Caſe 974. Bowes v. Pow let. God b. 159. Caſe 220. Anonymus 
1 Cro. 282. Beauchamp v. Neggin. i Roll's Rep. 27. 
1 Roll's Rep. 413. Hodge v. Godb. 358. Randall v. Harvey. 
Vavaſor. 2 Brownl. 279. Rivet v. Down. 
P *296. Cro. Eliz. 125. Ireland v Higgins.|*Popham 177. Goodwin v. Wil 
700. Sherwood v. Woodward. loughby. 
Cro.Eliz.821.Chadwick v Sprite. |Latch 141. 8. C. 
88 3. Riches v. Bridges. Palmer 44t. S. C. 
1 Roll's Abr. fol. 35. pl. 35. Hard. 73. 8. C. 


1 L. 
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| Lev, 222. 1 Syd. 337. Downes 
v. Beck. 


Raym. 32. Traverſe v. Meres. 

1 Syd. 242. Quick v. Copleſton. 

Yelv. 164. Brand v. Liſley. - 

2 Bulſt. 41. Sir John Pooley v. 

Lady Gilberd. 

Winch 7 8. Potter v. Turnor. 

z Bulſt. 206 Lurgin v. Broughton, 

1 Leon. Caſe 80, 61, 155. 

1 Koll's Rep. 215. Caper v. 
Dickenſon. | 

2 Cro. 206, 207. 

2 Bulſt 278. Chapman v. 

Gouldſb. 437. Shutford v. Bo- 

rough Barnaby. 

Owen 29. Smith' Caſe. 

1 Bulſt. 44. Velv. 184. Smith v. 
Jones. 

Hutton 47. 3 Bulſt. 206. Lingen 
v. Broughton, 

2 Brownl 279. Rivet v. Down. 

Yelv, 25. King v. Hobbs, 

1 Roll's Rep. 413. Hodge v. Va- 
vaſor. 


1 Roll's Rep. 433. Beresford v. 
Goodrouſe, 


27. Lane v, Mallory. 


Hob. 4, 5. 
1 Roll's Rep. 193. Saunders v. 
Eaſterbie. 
Hard. 71, 2, 3. Reynolds v. 
Profler, 


Yelv. 10. Goring v. Goring. 
19. Jennings v. Hartley, 
1 Keb. 439. Stonehouſe v. Bod- 
vill 


Yelv. 56. Pickard v. Cottells. 
Cro Eliz. 755. Brett v. J. S. and 
his wite. 
551. Barrow v. Gray. 
Godb. 202, 290. Hatch v. Capell. 
2 Cro. 273. Bond v. Paine. 
Cro. Eliz. 644. 


Yelv. 49, 50. Game & Ux. v. 


Harvy 


Moor, Caſe 505. Sheffield v. Priſe 
& Ux. | 
3 Bulſt. 222. Hodge v. Vavaſor. 
Godb. 31. Sydenham v. Worlin- 
ton, 
i Roll. Abr. fol. 22. Carter 233. 
1 Leon. 147. 1 Syd. 18.Stile 295. 
1 Keb. 866. | 
Cro. Eliz. 974. Collins v. Mills 


| & Ux. 


Secondly, Of the Fromiſe. 


In treating of the promiſe, it is to be conſidered ; 1. That the 
matter promiſed muſt be good and lawful ; 2. Poſſible 
and of ſome ſignification, and not frivolous and nugatory. 


3. Certain, 


1, For if one promiſes to do a thing that is unlawful, ſuch pro- 


niſe is void; and therefore if one promiſes to do that which is in 


356. Cro. 


e WY {lf maintenance, that promiſe is void. Hob 72. Dyer 356. 
* 2. If a ſheriff ſor ten pounds promiſes, that a priſoner ſhall eſ- 
own. (ape, this promiſe is not good. 10 Co. 76, 102. Dyer. 

Wil Fla. 200. Fetherflon v. Hutchinſon. 

c 3. A promiſe to a ſheriff to ſave him harmleſs, on his making 
ſuch a one a ſpecial bailiff at his requeſt, is good. Cro, Elix. 178, 
Dabridgecourt v. Smalbrooke. 
| But a promiſe made to the plaintiff, that if he would ſuffer the de- 

1 Les. 


'Mdant to go at large, he ſhould appear at the return of theproceſs, or 


pay 


P *297. leſs, in ſo doing. ſuch promiſes are void; as where A. had levied a 
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pay ten pounds, is good, and not againſt rhe ſtatute of 23 H. 6, but 
if the promiſe had been made to the ſheriff, it would not have been 
good. Cro, Elis 190. Milward v. Ces le, becauſe the plaintiff 
might diſpenſe with the defendant's appearance. 
4. A promiſe made to the under-ſheriff, then in poſſeſſion of goods 
by an elegit, that in conſideration the plaimiff, at the defendant 
requeſt, would ſue out another writ of elegit, and deliver it to the 
defendant, and authorize a third perfon to receive the goods, he 
promiſed to cauſe the goods to be found by an inquiſi ion, and to 
deliver the goods to the perſon ſo authorized ; this promiſe engages 
him againſt the duty of his office, and though a part of the promiſe 
be not unlawful, yet it depending on that part which was unlawful, 
the whole is vicious. T. Jones 24. Morris v. Chapman. 
5. If one, who is a minifter of juſtice, promiſes to do a thing 
that is unlawful ia his office, or another promiſes to ſave him harn- 


plaint in the Stepney court againſt B. and a precept to attach the 
goods of B. was directed to C. the bailiff. And whereas he had 
attached corn in ſhocks, and delivered them to A. td redeliver them 
at the next court, A. promiſed to ſave him harmleſs, no action lies 
againſt A. for not ſaving C. harmleſs, becauſe the attaching the com 
in ſhozks was unlawful ; but if it had not been ſo, yet C. ought, as 
bailiF, to have kept them, and not to have delivered them over to 
the plaintiff, Mead v. Bygott, 1 Cro. 230. | 

6. But though the conſideration be unlawful, yet in this caſe, 2 
promiſe to ſave harmleſs from an impriſonment done at the deſend- 
ant's requeſt was held to be good ; as where A. brought B. to a com- 
mon inn, of which C. was the hoſt, and affirms to C. that he had 
arreſted B. by virtue of a commiſſion of rebellion ; and in conſide- 
Tation that C. would keep B. as a priſoner, by the ſpace of one 


night, A. aſſumes, and promiſes to ſave C. harmleſs, if B. recovers l 
againſt C. in an action of falſe impriſonment, C. may have an aQivn % 


againſt A. for though the keeping B. was unlawful, it did not appear : 
to C. to be ſo, Hutt. 55. Fletcher v. Harcourt, Winch 48. Ne: WW ;;4* 


this was upon non-afſumpfit pleaded ; 9. whether it would have been Y 
good, if it had appeared upon the pleadings to be an unlawful * 


arreſt. 

7. But if it appears, that the act which is to be done is unlawful, 
upon the face of it; as if A. in conſider ation that B. will beat C. 
promiſes to ſave B. harmleſs, that would be a void conſiderat's), 
and conſequently the promiſe built upon ſuch conſideration wou 
be void. Hutton 56. Winch 49. : 

8. So in the cafe of Allen v. Reſcous, in 2 Lev. 174. this promi 
was adjudged void, where the defendant in conſideration of 200 
promiſed to pay the plaintiff 40 s. if he did not beat F. S. our 
ſuch a cloſe. _ | 

9. But where the caſe was, that 4. having a feri facias, for Ci 


againſt the goods of B. and delivered the writ to C. to m_ n 5 
| ire 


2 
ſo if 2 
Hang) 
guſe 
2. 


1 f. 
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directed, and A. told C. that ſuch woollen cloths were the wares of 
B. and liable to the execution; and in conſideration that C. would 
levy the money upon thoſe goods, J. would enter into a bond to in- 
demnify C. upon requeſt ; and B. having ſued C. and recovered in 
rreſpaſs upon an action brought by C. againſt A. upon his promiſe, 
it was held to be a good promiſe, 2 Cro. 652, Arundel v. Gar- 
diner 


10 If 4. be ſued on a bond, and I become bail for him, and 
judgment and execution be had againſt me, and the plaintiff pro- 
miſes me that if I will pay him, he will aſſign me the bond and 
debt therein, and makes me a letter of attorney to ſue for it in my 
own name; this is ſaid not to be a good promiſe, and againſt law, 
being as it is ſaid champerty. Dixon's Caſe, Mich. 39 Elis. B. R. 
Cro. Eliz. 5 38. 


ng 11. Yet ſee the caſe where A. obtained a judgment againſt B. 
m- 0 5 2 — 2 

; in the marſhal's court, and afterwards, in conſide ration of money 
hs in hand paid by C. A. promiſes to aſſign this judgment to C. this 
rr was held à good promiſe, for that it was lawful ſo to do, and a 
** letter of attorney might be made to C. to take out execution in the 


name of 4, which might be done without maintenance. Loder v. 
Cheſlin, 1 Syd. 212. 1 Keb. 744. 

12. And 'tis likewiſe proper to be known, that wherever the 
conſideration, which is the ground of the promiſe, or the promiſe, 
which is the conſequence or effect of the conſideration, be unlawful, 
the whole contract is void. 1 Bulft, 38. 


* 1 13. A promiſe or bond, not to uſe a trade in a particular place, 
K 1s void, if it be without a conſideration ; and if it be a general re- 
as ſraint from uſing his trade, it is void, though there be a conſidera- 
onde BY 1 v. Gofſe. Allen 67. Stile 11. 2 Bulft. 136. Ro- 
gers v. Parry. 
e 14. Where A. promiſed B. that in conſideration B. would pro- 
. cure J. S. to be preſented, and inſtituted to ſuch a chapel, which 
: „ donarive, and of the King's gift, 4. would pay B. 201. upon 
* requeſt ; and B. ſhews that he did procure him to be preſented, 


Ce. no action lies againſt A. for the breach of his promiſe, becauſe 


t was ſimony in its nature, and illegal. 3 Cro. « Muck- 
inlawful ur v. 7 Wt, . gal. 3 337» 353 


C. 
— 2. It muſt be poſſible to be performed. 
o Went 1. As a promiſe to go to Rome in three days, is ſaid to be void; 
_ bo a promiſe be, that a man in London ſhall cover a houſe in 
1200 lanpſtire, while he is there at London, it is ſaid to be void, be- 
8. oe aule impoſſible, Bend. 59, go, 139. Bro. Afion upon the Caſe, 107. 
2. So if A, the gth day of May, promiſes to ſtand to the award 
or 61 I" © ſo that it de made before the 10th day of May next, ”'; . 
| . have 


m it w. 


dire 
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A. have notice fifteen days before; or if A. for good conſideration 
promiſes to make an eſtate of white-acre in D. worth 10 l. a year, 
whereas in fact it is worth but five pounds a year; or if A. promiſe 
to be nonſuited in ſuch an action, and there be no ſuch action in 
being; or if A, promiſes to aſſure ſuch a piece of ground, and there 
be no ſuch piece of ground; in theſe and the like caſes, ſuch pro- 
miſes are void for the impoſſibility. Co. Lit. 206. 6. Perk. Sed. 735. 

3. Yet where the matter promiſed may be reduced to a certainty, 
though it be upon a condition that is impoſſible, the promiſe ſhall 
be good; as where A. is indebted to B. in 10 l. and upon this C. 
promiſes B. that in conſideration he will forbear A. till ſuch a day, 


if A. does not pay him upon that day, he himſelf will pay him upon 


that ſame day; this is a good promiſe, upon which B. may have an 
action againſt C. for though A. had the whole day to pay it, and 
then it was impoſſible for C. to pay it upon that day, on defaul: of 
A.'s not paying it on the ſame day; yet the ſubſtance of the promiſe 
being to pay in default of A. and the time limited being impoſſible, 
is void, and then it ought to be paid upon requeſt, upon As not pay- 
Ing it at the day. 1 RolPs Abr. 15. pl. 6. 


3. As to the Certainty. 


1. Where a man promiſes he will pay a ſum of money, and does 
not ſay when, it is good enough, and muſt be paid preſently; ſo if 
a man makes a leaſe for years, and ſays not when to begin, this is 
certain enough, and it ſhall be conſtrued to begin preſently. 10 C. 
76, 102. | 

2. But if A. premiſes B. to deliver him goods, or make him a 
leaſe, or the like, and no time is ſet when it ſhall be done, the 


| Promiſe is certain enough, but the party has all his life-time to per- 


form it in. 6 QC. 3. 10 Co. 77. | 

3. If 4 be about the buſineſs of B. and B. promiſes A. that he 
will repay him whatever he lays out, this is certain enough. 
Het. 122. 

4. If one in conſideration promiſes to deliver goods, in confiders+ 
tion the other promiſed to pay money in a ſhort time, this promiſe 
is ſaid to be void for the incertainty; ſo where A. ſells a horſe to Þ. 
for the price that E. ſhould value him at, 1 Bulft. 92, 97. 3? 
Co. 250. 

5. Where the plaintiff declared, that in conſideration of 405. 
paid the defendant, he promiſed to deliver the plaintiff twenty quar- 
ters of barley the next ſeed-time ; this was held a good promiſe, 
and certain enough. Godb. 950. Totnam v. Hopkins. 

6. If A. in conſideration that B. will marry his daughter, pio. 
miſes to give her a child's part; and that at the time of his death, 


he will give her as much as to any of his children, except his 2 


ſom 
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ſon, this is a good promiſe ;z for though a child's part is in itſelf 
altogether uncertain, yet the promiſe being to give. ſo much as to 


any of his children, *che- promiſe is certain enough, it being averred P *299. 


what the reſt of the children had, except the eldeſt, Popham 148. 
Sikvefter's Cale. 

7. If A. promiſes B. all that A. recovers in ſuch a ſuir or upon a 
compoſition upon ſuch a bond, this is certain enough, becauſe it 
may be made ſo. Morris v. Badger, Trin. 9 Fac. 1. Palmer 168. 

8. If A. in conſideration that B. will marry his daughter, aſſumes 
and promiſes to give to B. twenty French pieces, this is a good pro- 
miſe ; for this, according to our uſual ſpeech, ſhall be intended 
French crowns, which are the common coin of France, and here 
known. Trin. 6 Car. between Poynter and Pointer. Cro Car. 194. 
adjudged, ba | 

9. If the plaintiff declares, that whereas there was a communi- 
cation between the plaintiff and defendant concerning the bark of 
certain: wood]; and that thereupon it was agreed, that the defendant 
ſhould give to the plaintiff two ſhillings per ſeam, for all the bark 
of ſuch wood, as the plaintiff ſhould cut ; and that thereupon the 
defendant aſſumed, and promiſed to have ready upon a certain day, 
articles purporting the agreement, and an obligation for performance 
thereof, Ic. the declaration is not good, becauſe not ſaid in what 
ſum the obligation was to be; and a certain ſum cannot be intended, 


.becauſe the number of ſeams are altogether uncertain. Trin, 17 


Car, between Pleaſe and Palfry. 1 Syd. 270. per curiam ; but 


being after a verdict upon the general iſſue, it was adjudged for 


the plaintiff ; but per curiam, upon demurrer, or a ſpecial iſſue, it 
had been naught. 1 Keb. 776. Hob. 69. 1 Brownl. 11. Mod. 70. 

10. But if there be an agreement to enter into an obligation for 
performance of a thing of certain value, without mentioning in what 
ſum, it ſhall be intended according to the value. Trin. 17 Car. 
Hd 270. per curiam. 

11. Ia an J the plaintiff declared, that the defendant in 
conſideration, Ic. fix months before the return of King Charles II. 
aſſumed to pay 20 l. to the plaintiff, if Charles Stewart foret Rex 
Arglie infra 12 Menſes tunc prox” ſequent fc, Paſch 12 Car. 2. 
between Andrews and Hern; adjudged a good promiſe, and that it 
ſhall be taken according to the ſubje& matter, vis. That the King, 
that was then out of poſſeſſion, thould be in poſſeſſion within Fo 
months. 1 Keb. 56, 65. | 


There are two Sorts of Promiſes, Expreſs or Implied. 


1. An expreſs promiſe is where a perſon promiſes, that he, or 
ame other perſon will pay a fa::. of money, build a houſe, ſeal a 
Vol. I. Bb bond, 
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bond, make a leaſe, or ſuch like, for ſome conſideration annexed 
to ſuch promiſe. 5 6 | 

2. And an expreſs promiſe will give an action, when otherwiſe 
the plaintiff muſt have had recourſe to ſome other action; as where 
a box and goods are delivered to a man which he promiſes to diſpoſe 

of; tis no plea for the defendant to ſay, that the defendant was the 
plaintiff's bailiff, and that therefore he ought to be charged in an 
action of account. Wilkin v. Wilkin. 1 Salk. 9. a 

3. And an expreſs promiſe will lie for rent, although there be a 
leaſe, 1 Lev. 205. Chapman v. Southwick. ' 

4. An expreſs contract takes away the contract implied by law; 
as where an action was brought againſt an infant ; and the caſe was, 
that his mother bound him to a Ruſſia merchant, and the Ruſſia 
merchant committed the care of the infant to the plaintiff ; the ac- 
tion muſt not be brought againſt the infant, but againſt the Ruſia 

- merchant. Allen 94. Duncomb v. Tickridge. 
5. An implied promiſe is ſuch as is raiſed by implication of law 
upon the nature of the caſe, as where a man ſells, and delivers 
5 2 to another, though he cannot prove an expreſs promiſe to pay 
for them, the law will imply a contract or promiſe to pay for them; 
and where the price is not aſcertained between the parties, the Jaw 
P *300. implies that the *defendant promiſed to pay for ſuch goods, ſo much 
as they were worth ; ſo if a man ſets another to work, and no price 
is agreed, nor an expreſs promiſe to pay, the law implies, that the 
perſon, who ſet the man to work, contraQted with him, and pro- 

miſed to pay him ſo much as he deſerved. 
6. ITbe father gave goods to the ſon, in conſideration that the fon 
would pay the plaintiff 20 J. this was held to be a good promiſe, 
raiſed by implication of law, for if by any intendment, there may 
be a debt due to the plaintiff, the aſſumpſit ſhall be good; and 
though the contraQ-was not between the plaintiff and the defendant, 
yet there was a contract, and the goods were given for the bent | 
of the defendant z and here is a promiſe made by implication “ | 
Taw to the plaintiff, though there be not a promiſe in fact. St: 
296. Starkey v. Mill. | ; 
7. Where a bargain is made, and earneſt, given, yet the remair- : 
der of the money maſt be paid on taking away the goods, unleſs ar \ 
other time is appointed for the payment of the money; ſor the c 
earneſt gives the vendee only a right to demand ſuch. goods; but || 
he does not come in a convenient time to fetch them away, and pay t 
the reſt of the money, the contract is diſſolyped. 1 Salk. 113. Lang- P 
fort v. the Adminiſtrators of Tyler, n 
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On implied Promiſes you may declare by way of a general indebi- 
tatus aſſumpfit, and here ſhall be inſerted the caſes that have 
been adjudged where a general indebitatus afſumpit lies. 


1. It is ſaid in Salkeld, that an action upon an indebitatus aſſump- 
fit will lie in no cafe, but where debt will lie for the ſame thing. 
1 Salk. 23. 

2. Where one receives money to the uſe of another, it will lie 
againſt the receiver. 1 Salk. 24. 


3. And where one pays monies upon a miſtake it will lie, or 
where the defendant received the ſame by any deceit uſed to the 
plaintiff, '1 Salk. 22. Tomkins v. Barnet. 

4. As where a man pays money upon a policy of affurance, ſup- 
poſing that there had been a loſs, when there was none, in ſuch 
caſe, this ſhall be money received to the uſe of the payer, becauſe 
the money was paid on a miſtake ; the like, if it had been received 
by a fraud in the receiver. Skinner 412. Tomkyns and Barnet, 5 
V. & M. 

5. But where a man pays money knowingly on an illegal conſi- 
deration, there the party that receives it ought to be puniſhed for 
his offence, but the party that pays it is likewiſe particeps criminis, 
and there is no reaſon he thould have his money again; as where a 
man pays part of the money upon an uſurious bond, he ſhall not 
haye it back again, though by the ſtatute of uſury he may avoid the 
bond. 1 Salk. 22, Tomkins v. Barnet. 


6. It lies on a promiſe to pay 50 l. in conſideration of a note of 


on 501. under a third perſon's hand delivered by the plaintiff to the 
e, defendant ; for the note being evidence of a debt having been due, 
ay = parting with it is a good conſideration. 1 Salk. 25. Meredith v. 
nd . 


7. It lies not for money due upon a wager, becauſe it there be- 
comes due in a collateral reſpect; for to make that charge good, 
there muſt be work done, or ſome meritorious act, for which debt 
would lie, But ir will lie againft him who holds a wager by him 
that won; becauſe it was at firſt a gift on a condition precedent ; 
and the caſt of a die, or whatever elſe be the proof of the party 
winning ir, veſts the property in the winner, if the money be ſtaked 
down immediately. 5 Med. 1 3. Walker v. Walker. 
8. A. promiſes B. that when A. receives 100 l. which C. owes, 
that he will pay E. 10 l. an indebitatus afjumpfit will not lie on this 
promiſe, otherwiſe if it had originally been the money of B. Skyn- 
ner 195, nonymus. 
9. Ah indebitatus aſſumpſit for freight is good, without mentioning P #* 30 1. 
what the freight conſiſted of. 1 Ven. 100. Prior v. Sheers. 
10. It lies for the lord of a copyhold manor, for a cuſtomary 
me, Cumb, 151. 1 Show, 35. 
B 
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11. It lies pro opere & labore in ſerving on a commiſſion.  Cumb, 
186. | 
12. It lies againſt the holder of ſtakes upon a wager. Cumb. 303, 
Walker v. Walker. | | 
13. If a man receives more money from me in a reckoning than 
he ought, or more for fees than he ought to take, it has been held 
an indebitatus aſſumpſit will lie. Cumb. 447. 

14. An indebitatus aſſumpſit lies not upon a corrupt bargain, or 
for money gained by a cheating trick. Cumb. 341. TY 

15. It lies for money received to the uſe of him named in the 
policy; for money paid as a præmium on a void policy. 1 Show. 
157. Martin v. Sitwell, Skinner 412. 

16. An indebitatus will not lie for rent; but ('tis ſaid) it was 
held to lie upon a perfonal promiſe grounded upon a real contract, 
and the expreſs promiſe muſt be alledged and proved, 3 Modern 
240. and the party declared for ſo much for the occupation of a cer- 
tain houſe ; and where no certain ſum is reſerved, a quantum ne- 
ruit will lie for the occupation, &c. 3 Mod. 7 3. Maſon v. Beldham, 
See 2 Show. 135. Pilkington v. Peach, 3 Lev. 150. Tohnſon v. 
_ 9. whether it is abiolutely neceſſary to prove an expreſs pro- 
miſe. 

17. It lies for money lent. 2 Brownl. 40. Anonymus. But it will 
not lie for money lent to an infant, though for neceſſaries. Salk. 
279. Darby v. Boucher. 

18. It is faid in Skineer 326. in the caſe of Francam and Foſter, 
that Ch. Juſt, Holt held, That where a man agrees to pay ſuch a ſum 
at three ſeveral days, he may not declare for this ſum till the days 
are paſſed, but when the days are paſſed, a general indebitatus 
aſſumpſit lies: But if it be agreed, that upon failure of payment of 
any part, then to pay the whole. 2. If ir lies not for the whole. 
Trin. 7 Geo, 1. Mod, Caſes in Law and Equity, 56. 


Of Mutual Promiſes. 


1. Executory contracts differ from mutual promiſes, where one 
promiſe is the conſideration of the other, though in both caſes ſome- 
thing 1s to be done by both parties after the time of making the pro- 
miſe. In the firſt, the conſideration of doing an act, is the founda- 
tion and ground for the performance by the other; as where one, 
in conſideration of a thing to be done by me, promiſes to pay me 
money, or do ſomewhat for me; now before I can have an action 
for this money, and for the parties not performing what he was 10 

do for me, I muſt aver, that I did that which I had undertaken to 
do, at the time and place appointed for that purpoſe, But in the 
ſecond inſtance, if another, in conſideration that I promiſe to do 
ſuch a thing, he promiſes to do another thing for me, or to pay me 
money 
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money at ſuch a day, I need not alledge that I performed what I 
had promiſed, but I may have an action againſt him for his not per- 
forming his promiſe to me; becauſe the conſideration and founda- 
tion of his promiſe to me was the promiſe J made to him, and he 
accepted that as a conſideration, and has a right of action againſt 
me for my non-performance. 
2. In aſſumpfit upon mutual promiſes, where the plaintiff was to 
deliver corn, and the plaintiff had paid part, and was to pay ſo 
much, the reſidue, the defendant pleaded, confeſſing the bargain, 
| but that the defendant had not paid the reſidue ; the plaintiff replied, 

that ſuch a day he tendered the reſidue, but does not ſay where; 
held that it is immaterial; for there needed no averment that he 
was ready, becauſe they were mutual promiſes, and the parties had 
mutual remedies. Cumb. 256. Mansfield v. Stephen. 

*3. But yet where there are mutual promiſes, if one thing be the P 
conſideration of another, there a performance is neceſſary to be 
averred ; as where the defendant agreed to pay the plaintiff ſo much 
money in fix months, the plaintiff agreeing to transfer fo much 
ſtock, and the plaintiff at the ſame time gave a note to transfer ſo 
much ſtock, the defendant paying, &c. the one muſt aver a trans- 
fer, or a tender, and the other payment, or a tender. Saſk. 112. 
Callonel v. Briggs. 

4. So where the plaintiff promiſed he would pull down two 
walls, and build an houſe, and the defendant promiſed to pay him 
8 J. and then an averment of mutual promiſes; there the plaintiff 
ought to have ſhewn he had pulled down the walls, c. 1 Ven. 
177. Peter v. Ophil. 2 Saund. 35 3. 2 Lev. 23.— And in the fol- 
lowing caſe, the Ch. Juſt. Holt is ſaid to have laid down this rule 
in executory contracts, if the agreement be, that one ſhali do an 
act, and for the doing thereof, the other ſhall pay, Sc. the doing 
of the act is a condition precedent to the payment, and the party 
who is to pay, ſhall not be compelled to part with his money, till 
the thing be performed for which Ie is to pay. Vide 15 Hen. 7, 
— 6. 1 Ven. 177, 214. But upon this rule there are two diver- 
ties, 

Firſt, If a day be appointed for payment of the money, and the 
day is to happen before the thing can be performed, an action may 
be brought tor the money before the thing be done ; for it appears 
the party relied upon this remedy, and intended not to make the 
performance a condition precedent. 48 E. 3. 23. 7 Co. 10.6. 
1 Vent, 147. 1 Saund. 319. | 
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Secondly, Where a certain day of payment is appointed, and that 
Eon day is to happen ſubſequent to the performance of the thing to be 
* done by the contract, in ſuch caſe, performance is a condition pre- 
en 1 cedent, and muſt be averred in an action for the money; and ſo is 

a 1 Jones 218, to be underſtood. Vide Dyer 76. pl. 30 contra, and 
_ Koll. 414, 415, But theſe and ſome other books which are con- 
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trary (ſays the book) are not law ; for every man's bargain ought 
to be performed as he intended it; when he relies upon his remedy, 
It is but juit that he ſhould be left to it according to his agreement 
but on the contrary, there is no reaſon a man ſhould be forced to 
truſt, where he never meant it. And therefore if two men ſhould 
agree, that the one ſhould have his horſe, the other, that he will 
pay ten pounds for him, no action lies for the money till the horſe 
be delivered ; Vide Dyer 30. pl. 203. 2 Mod. 33. was denied, 
Judgment pro Quer in C. B. and now affirmed upon a wr of error 
in B. R. 1 Salk. 117. Thorpe v. Thorpe, Lut. 251, 252, 253. 

5. Where it has been held, that upon mutual promiſes, perfor- 
mance need not be preciſely alledged by the plaintiff, 1 Lev. 88. 
Anonymus. 1 Rolls Rep. 336. Spaniſh Ambaſſador v. Gifford. 2 
Mod. 34. 5 | 

6. Mutual promiſes muſt be both binding, as well of one fide as 
of the other. Salk. 21. Harriſon v. Cage and his Wife, and both 
made at the ſame time. Hob. 88, Nichols v. Rainbred. 

7. In an action upon the cafe, upon mutual agreements, the evi- 
dence was a note, ſignifying that A. R. had bought of H. one hun- 
dred pieces of muſlin at 40 s. per piece, to be fetched away by ten 
pieces at a time, and to be paid for as taken away; it was held that 
the property in this caſe 1s altered, and they remain only a ſecurity 
for the money, and that if they are not taken away in a reaſonable 
time, the party may have an action for his money, but cannot ſell 
the goods; and though there be no actual promiſe to deliver them, 
yet in as much as they were to be paid for when taken away, the 
law implies a promiſe to deliver them. Trin. 8 V. 3. Knight v. 
Hooper, Skinner 647. | 

8. Where there are mutual promiſes, and one of the parties dies, 
whereby the other party could not charge the executor on the pro- 
miſe of the teſtator, yet the promiſe by the ſurvivor ſhall continue; 
as adjudged in the caſe of Hettiſcvorth v. Campion, Telv. 1 33. 


P *303. And here it will be Neceſſary to ſhew ſomewhat concerning the 
= Notice and Requeſt. 


Firſt, As to the Notice, 


1. All contracts being executed or executory : executory, as 
where all, or part of the thing agreed upon is to come ; as that if 
you ſhall build me a houſe, or that if you bring me in ſo much 
corn, by ſuch a day, I ſhall pay you in ſo much money, or the 
like: executed; as where you promiſe to pay me 20 l. in recom- 
pence of a houſe I have built at your requeſt ; or where you pro- 
miſe to ſell me your horſe ſor 101, laid down and received. 


2, In 


In 


of 
for 


eve 
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2. In the firſt of thefe contracts, no notice need be given. But 


n the ſecond, notice muſt be given and alledged, that you have 


vile the houſe, or that you have delivered the corn, Oc. See 3 
Bulſt. 44. $2 phage 

5 Where the matter to be done doth reſt in the equal know- 
ledge of the parties what is to done, there no notice need be given 
by the one party to the other, what is done. 

4. But where it is more in the knowledge of him to whom it is to 
be done, there it is neceſſary that he give the other notice what is 
done. c | 

5. When it reſts upon a matter to be done between the parties 
themſelves, notice is to be given to the party who is to make a pay- 
ment of money, upon an 48 to be done by the other, to whom the 

yment is to be made; but otherwiſe where tis to be done by a 

ranger, for there he is to take notice at his peril. Fyrole v. Hag- 
ger, 2 Co. 492. 8 | 

6. Where a duty doth ariſe upon a private act of the plaintiff, 
there notice muſt be given of ir before the action can be brought; 
for elſe the breach may be ſo private, that the defendant by no poſ- 
ſibility can know it without notice. | 

7. Where a thing is to be done by a ſtranger, and lies as much 
in the knowledge of the defendant as of the plaintiff, he is not bound 
to give notice to the defendant, March 108. as where the plaintiff 
ſold the defendant barley, who was to give him as much for it as 
any other did; the declaration is not good, ſhewing that F. S. gave 
ſo much for it, without notice of it ; [I if it had been that the de- 
ſendant was to give ſo much for it, as J. S. gave, it is ſaid that the 
defendant ought to enquire of J. S. and no notice is neceſſary, 2 
Gro. 43. —— . Henning. | 

8 In caſe where a penalty is to be recovered for the not doing the 
thing, there notice muſt be given. 1 Cro. 34, 385. 2 Cro. 492. 

1 Bulſtr. 12, 13. Hob. 51. Hut. 80. | 


e In what other Inſtances a Notice has been held Neceſſary, and 
| where not, relating to | 

Cole's Caſe, Cro. Eliz. 97. A promiſe to ſave harmleſs. 

Cro, Eliz. 298. Stafford v. Bottone. Aſſurance of lands. 
| 834. Eaft v. Thoroughgond. The ſale of lands. 

Yelv. 168. Brenley v. Todd. Marriage. 

Allen 21. Fyner v. Feffrys. Payment of money in conſideration 
of forbearance. | 

Stile 184. Joins v. Leviſton. A promiſe to enter into a judgment 
for ſo much as Sir J. H. owed the plaintiff. 

Stile 53. Tanner v. Lawrence, A promiſe to pay ſo much for 
every cloth he ſhould buy for the defendant. Allen 24. 8. C. 
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Stile 74. Parmiter v. Creſſey. A promiſe to deliver wines. 
2 Roll's Rep. 462. Eykins v. Moor. A promiſe to ſave harmleſs. 
1 Leon. 123. Dollaby v. Haſſell. A promiſe being to pay what 
would content the plaintiff, | | . , 
*Cro. Elia. 132. De Bevoy v. Haſſell, ſignifying that the plaintiff 
was content to take ſo much. F EP 
2 Go. 432. v. Henning. Relating to the price of bar- 
ley, that the plaintiff ſhould have of any body elſe. 
Winch 102. Brown v. Ware, F pay ment of money upon 
Haverſeigh v. Laighton, 1 Bulſt. 12.3 requeſt. 


, 


| Secondly, As to Requeſt. 


1. In all caſes, where the ground of the action is for a debt, 

there the law induceth the promiſe, and the requeſt is not iſſuable, 
nor parcel of the conſideration ; ſo where there is a right to a duty 
in the plaintiff before, there the general /icet ſepius requifit, Ec. 
is ſufficient ; but where the requeſt makes it a duty, there the re- 
_ muſt be preciſely alledged. 2 Cro. 183. Selman v. King and 
others, 
2. A promiſe upon a conſideration executed or paſt, unleſs tis 
grounded on a precedent requeſt, is not good; but where the con- 
tiderarion ariſes from the requeſt, the promiſe is good; as for in- 
ſtance, when a promiſe is made at the time of the requeſt, then the 
conſideration is meritorious ; as for example, if I promiſe to pay 
10 l. becauſe V. R. was bail for my ſervant, that is not good; but 
otherwiſe is it if I promiſe to pay 10 J. becauſe the plaintiff was 
bail at my requeſt paſtea. 8 2 

3. Where the money is to be paid, or any other thing to be done 
upon requeſt, there muſt be a preciſe requeſt alledged. 

4. Alſo where the action is ſounded upon a collateral matter, 
and not for meer debt or duty, there the requeſt is iſſuable, ard 
ought to be expreſsly alledged. 

5. And ſo in all caſes where notice is to be given, or a requeſt, 
or a demand to be made, to produce and warrant the action, the 
ſame muſt be ſet forth to be made and done accordingly. 1 Cr. 
179, 280, 281. 2 Cre. 183, 652. 2 Bulft. 229. 3 Bulſftr. 297, 
327. Yelv. 66, 67. Leon. 73. pl. 159, 167. 

6. Where a requeſt is to be ſer forth, there it is material and 
traverſable, and therefore the time and place thereof muſt be cer- 
tainly ſet forth. | 

7. Where in conſideration the plaintiff, at the requeſt of the de- 
fendant, would procure an order to him, to pay another's debt, 
that he would pay it; tis ſufficient to alledge that he procured an 
order, without ſaying at the deſendant's requeſt ; but the 8 

5 | | a 
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bad been to procure an order when the defendant requeſted it, tis 
otherwiſe, 2 Vent. 75. | 

8. An action upon the caſe, upon a promiſe to do a thing upon 
requeſt by an executor, and alledged the thing nor done, licet ſæ- 
ius requiſit” by the teſtator in his life-time, and then alledges a 
ſpecial requeſt by himſelf, is good; for the ground of the action is 
the teſtator's requeſt, which is well alledged, Har. 39. and in this 
caſe, if the plaintiff replies, that no requeſt was made by the teſta- 
tor, and upon this ifſue the jury find no requeſt, yet the iſſue and 
verdict is good, and not repugnant to the declaration, for the /icet 
ſepius, &c. is nugatory and ſurpluſage, and therefore void ; and 
what is alledged afterwards contrary to it, is no real contradiction. 
1 Hard. 41. | 

9. In conſideration that the plaintiff would buy land of the de- 
fendant, and pay him 401. for it, the defendant promiſed to pay 
the plaintiff 9 1, which J. S. owed him; there this being a colla- 
teral matter, a requeſt ought to have been alledged. Hill v. Wade, 
200. 523. | 

10. An action upon the caſe was brought againſt the defendant, 
declaring, that the defendant promiſed, that his ſon ſhould pay the 
phuntiff ſo much money for boarding him, when he ſhould be 


therefore the requeſt muſt be averred to be made to the ſon. Stile 
207. Williamſon v? Mead, 

11. The requeſt muſt purſue the contract; as where the defend- 
ant requeſted the plaintiff to lend the ſon of the defendant 5 l. for fix 
months, and that at the end of the ſix months, if the ſon did not pay 
i, that then, at the end of the year next enſuing the lending of it, 
the defendant would pay it the plaintiff, upon requeſt ; this requeſt 
being made within the year was held ill, for at the end of the year 


the defendant promiſed to pay, upon requeſt, 2 Rolls Rep, 88. 
Pafferd v. Webbe. | | 


h what other Caſes under this Head a Requeſt is neceſſary. and 


where not, relating to the following Particulars, ſee the follow- 
ing Caſes, 


Cro, Eliz. 85, Deverley v. Welbore. The delivery of goods pur- 
Cro, Eliz. 91. Ofbaſton v. Garton. F ſuant to agreement, 
Gro, Eliz. 229. Applethwait v. Northy. To a marriage. 

299. Okes v. Kirby, To forbearance. | 
1 Saund, 33. Birks v. Trippett. To the payment of a penalty or 


collateral ſum. 


| Cro. Elis. 73. Morris v. Kirke. To a promiſe to pay money 
ud out and expended. | : 


Noy 98. Murton v. Burtley, To an inſimul computaſſet. 
Wynch 


*thereto required: by Roll Ch. Juſt. this is a collateral promiſe, and P“ 305. 
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 Wynch 2. Bartlet v. Bartlet. To an inſimul computaſſet. 

Brownl, 1 3. Gore v. Calthorpe, To collateral matters that are 
not duties | ; 

Godb. 144. Anonymus. To payment of money for labour to the 
pla intiff's content. 5 5 

Codb. 437. Caſe 502. Shutford v. Borough. To a promiſe to 
recompenſe the plaintiff for damage done to ſheep upon requeſt, in 
conſideration, the plaintiff would not ſue, and would ſuffer the de- 
fendant to carry away the ſheep. Ges | 
 Godb, 274. Hill v. Wade. To a promiſe of payment of money 
on requeſt, | 

Stile 141. Smithſon v. Wells. To a promiſe to fave harmleſs, 

Stile 172. Harris v. Gibbons. To a promiſe to pay for all wine 
and hops ſpent at Sturbridge fair. 
Other caſes concerning a requeſt, wide 1 Leon. 129. Caſe 167, 
Delaby v. Haſſell. 

1 Cro. 454. Phillips v. Sackford. 

Ney 95. Alcock v. Blowfeild, 

1 Brownl. 13. Gore v. Cathrop. 

2 Brownl. 279. Rivet v. Down. 


And for more Caſes under this Head, ſee the Appendix hereafter, 


Thirdly, How a Promiſe muff be 2 and how it may be 
| diſcharged. 


Before we treat of the performance of contracts, it muſt be con- 
ſidered, that contracts and agreements, wherein aſſump/it lies, are 
very much to be governed by the rules of equity, and therefore it 
is neceſſary to underſtand, 


1. That the Promiſe need not be purſued preciſely according t0 the 
firi& Letter, if fo be the Performance be according lo tht 
Subſtance of it. Of 


2. The Intent of the Parties is to be purſued, and if ſufficien! 
Certainty does not appear in every Particular, the Law 
will make a Certainty by Conſiruction. 


P *306, 3. The Law muft conflrue the Intent of the Parties, where an 
expreſs Intent does not appear, moſt beneficially for the 
Party, to whom the Promiſe is made. 


For the Illuſtration of which obſerve, 
As 
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As to the Firſt, 


1. That if A. promiſes to convey land to ſuch a perſon as B. 
ſhall name, and he conveys it to B, himſelf, who accepts of it, this 
js a good performance. | 

2. If one promiſes to another, in conſideration of one hundred 
pounds, to enfeoff him of a piece of land, upon requeſt, and he to 
whom the promiſe is made requeſts it, and the other refuſes, but 
afterwards, and before any action, does it, which is accepted; this 
is a good performance, pleaded rightly, 1 Bulftr. 38. | 


As to the Second, 


3. If a promiſe be for a ſale, or delivery of tods, pounds, c. 
it ſhall be taken and accounted, meaſured and reckoned, accord- 
ing to the cuſtom of the place. Plow. 41, 140. 

4. Where 4. promiſes he will make ſure to another a portion of 
ix hundred pounds, by this it ſhall be taken that he promiſes ſhe 
ſhall be worth ſo much. 3 Cro. 202. 

5. If a man promiſes to pay ſo much, when J. S. comes from 


lone, it ought to be paid within a convenient time after his return. 
Rall Rep. 336. 


N As to the Third. 
re 
it 6. If one promiſes to pay money, and no time is ſet, the law 


vill conſtrue that ir muſt be paid preſently ; becauſe it is more for 
de benefit of him to whom the promiſe is made, that it ſhould be 


the b. 10 Co. 76. 
the 7. So if a man for the ſame reaſon promiſes to make a leaſe for 
jears, and ſays not when it ſhall begin, the law will conſtrue it to 
yin preſently. 10 Co. 33. 
ient g. So if a man promiſes to make a feoffment, ſurrender or the 
A ike, by this the law will imply it was intended a good feolfment, 
render, fc. Dyer 23, 75. 
9. If a promiſe be made to enter into a bond to pay money, and 
an ' lum is expreſſed, the ſum is to be twice as much as the money 
the be paid; and if it be to do another thing, then it ſhall be a rea- 
'mble ſum to be governed by the value and quality of the act to be 
erformed, 2 Cro, 652. 
10. If a promiſe be to give a bond with ſureties, and ſay not 
: — ſureties, nor in what ſum, the court ſhall judge of the ſame. 
$ 79. 


11. If 
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11, If a promiſe be, that J. S. ſhall dwell in a houſe during the 
term, this ſhall be taken for the whole term; but if the promiſe 
be, that ſuch a one ſhall not do a thing, it is thereby intended that 
he ſhall not do it at any time during the term. 2 Bulftr. 136. 

12. If one promiſes to deliver me goods, and he delivers me bad 
goods, this is a breach of the promiſe ; for the law will conſtrue the 
intent of the parties that they ſhould be good. Dyer fol. 75. pl. 23. 


A 


1. As 10 the Performance. 


1. Where the caſe was, that the defendant, in conſideration that 
the plaintiff, at the requeſt of the defendant, had exchanged horſe 
with him, he promiſed to pay him 5 1. The defendant pleads, tha 
the plaintiff, before any action brought diſcharged him of his pro- 
miſe, It was adjudged, that as no time was appointed for the pay- 
ment of the money, it was due immediately upon requeſt ; and i 
not being paid, the promiſe is broken, and the parol diſcharge 
cannot be pleaded. 3 Mod. 259. Edwards v. Weeks. 

22. Where the plaintiff declared as executor of A. againſt H. J. 
that in conſideration of two weighs of corn delivered by the teſtator 
to the defendant, he promiſed to pay, &c. defendant pleads, that 
the ſaid two weighs were drowned by tempeſt ; and in conſideration 
that the defendant would pay to the plaintiff, for every 20 l. of the 
ſaid 10 l. 38. 4 d. vis. in the whole 33s. 4d. hediſcharged the 
the defendant of the promiſe, and averred, that he was always 
ready, fc, held to be no good plea. 1 Leon. 19. Richard v, 
Bartlet. | Y 

3. Where the defendant promiſed to carry certain apples for the 

plaintiff in his boat from Greenwich to London, and the apples being 
in the boat, in which they were by a great and violent tempelt ſunk 

in the river; it was held, that this matter could not be pleaded u 
diſcharge of the promiſe. 4 Leon. 31. Taylor's Caſe. 

4. What held a good diſcharge of the damages by acceptance df 

a feoffment ſubſequent to the promiſe, and before the cauſe of aQion, 
though not a diſcharge of the promiſe. Wolverton and his Wife \ 
Davie, 1 Bulſtr. 38. 


2. As to the Diſcharge. 


1. A. Promiſe may be diſcharged by the act of God, by the 28 
of law, or by the aQ of the parties. 
2. If a man promiſes to appear at ſuch a day, or the next cou 


G 8 and dies before, the promiſe is diſcharged by the att 0 
od, | 


3. When 
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3. Where the plaintiff declared, that the defendant's wife, in 
conſideration that the plaintiff lent her a horſe to ride, c. that ſhe 
promiſed to redeliver the horſe upon requeſt, &c. the defendant 

F pleads that his wife was not requeſted before their marriage, and 

N that before the requeſt alledged, the horſe died, whereby he could 
not deliver him; held a good plea ; for a promiſe that becomes 
impoſſible is diſcharged, Palmer 548. Wilkams v. Hide and his 
Wife. | 

A Where an Aſumpfit was brought by huſband and wife againſt 

J. S. executor of FJ. S. the plaintiff declared, that there was a com- 
bat munication of marriage between the wife of the plaintiff and the 
* ſaid J. S. and that the ſaid J. S. in conſideration ſhe would marry 
hat bim, he promiſed, that if after the marriage F. S. died, living the 
oo. wife, he would leave her worth 100l. and it was held by Hobart 
ir. chief juſtice, that by the intermarriage, the promiſe was extinguiſh- 
dn ed by operation of law. 2 Cyo. 571. 
arge 5. If one premiſes, that A. B. ſhall marry me before ſuch a day, 
and before the day, he himſelf marries me, this promiſe is diſcharg- 
1 J. by the act of the parties. 21. E. 4. 23. 
ſtator 6. If one lets land to another at my requeſt to begin at a day to 
chat me, and J undertake for the payment of the rent, and the leſſee 
enters before the day, which with an expulſion would have worked 


ration 

of the WM diſſeiin, yer the promiſe is good as to the rent. 2 Cro, 684. 
d he ook bank v. Taylor. | 

Alan 7. So if one promiſes to pay rent for ſuch a perſon the leſſee, 


nnd the leſſor enters and ſuſpends the rent, yet the promiſe remains; 
br the rent is not iſſuing out of the land, but merely collateral. 


for the MY! Len. 172. Shirley v. Albany. 

s being 8. If the party that makes the promiſe, and he to whom it is 
oft ſunk rde, agree that a bond ſhall be given for money due upon a pro- 
aded in miſe, by this the promiſe is diſcharged by operation of law. 2 Leon. 


51, Caſe 223. Freeman and Drew's Cafe. 

9. If one promiſe to pay a parſon money in lieu of tithes, and the 
qr dies before the tithes gathered, the promiſe is gone. 
| Bulft, 111. 

1, If one in conſideration that another hath lent him a horſe to 
de a journey, promiſes to redeliver, and before it can be done it 


tance of 
f action, 


, Wife V, 


if Shelbury and Scotsford, that this will diſcharge the promiſe. 
it. It an Afumpfit be to ſtand to an award, and the award be 
by bes ud, it diſcharges the promiſe. 1 Leon, Caſe 170. 


next cod 
the 20 


3. When 


Fourthly, 


taken away by the owner, it is ſaid in Telverton 22. inthe caſe P * 308. 
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| ö | fr: 

Fourthly, The ſeveral Ads of Parliament relating to this particuls Wl « 
Species of Actions upon the Caſe, F. 

| Ne 

The Statute of Frauds, | no! 

| : ou! 

1. The act of 29 Car. 2. cap. 3. ſef. 16. hath much altered thei ma 
common law as to promiſes, vis. by that act it is provided, © Thy 
« after the 24th of June, to charge an executor on a ſpecial promi pla 
to anſwer damages out of his own eſtate, or to charge the defer eth 
dant upon any promiſe, to anſwer for the debt or miſcarriage o fend 
« another, or upon an agreement or conſideration of marriage, oi deli 
on any contract or ſale of lands, tenements or hereditament, « ſhoy 
any intereſt concerning them, or on any agreement not to bail *he 
performed within a year after the making, unleſs ſuch agreemer for | 
« or ſome note thereof be in writing, and figned by the party to ball vac 
charged, or {ome other by him authorized.“ 

2. Where the plaintiff declared, that in conſideration he, at tht 
requeſt of the defendant, would let a certain gelding to J. S And 
defendant undertook that the ſaid J. S. ſhould deliver it to thi 
plaintiff; this was held to be within the ſtatute ; for the bailme 
is ſuch, as in its nature required a redelivery ; and if the baile I, 
will not deliver the thing bailed, the proper remedy is an adi brou 

ol detinue againſt the bailee. Therefore this promiſe of the defen 2, 
dant's, that J. S. ſhould redeliver the horſe bailed, for which ter de f 
is a remedy againſt the bailee, is a collateral promiſe, and is ther '9 the 
fore a promiſe to anſwer for the act or default of another, with baue 
the intention of the act: So if two anen come to a ſhop, and one ©4uno 
them contracts for goods, and the ſeller does not care for truſii . 4 
him; whereupon the other ſays, let him have them, and I u. 155 
undertake he ſhall pay you; this likewiſe is an undertaking for un 
act, and default of another; but otherwiſe would it have been it "iftrat 
had ſaid, let him have them, and I will ſee you paid, or 1 will! becau 
your pay-maſter, Modern Caſes 250, Bourkmore v. Dawell. can ne 

3. A promiſe to pay ſo much money upon the return of ſuch bow n 
ſhip, which happened not to return in two years time after the . . 4+ 
miſe made; that was held to be out of the above-mentioned ſtuui il. 2 
and it was faid in this caſe, that the clauſe of the ſtatute exten 5. 
only to ſuch promiſes, where by the expreſs appointment of the pa ell b 
ties, tis not to be performed within a year, Salk, 208. Anon 1 B. 

4. Where the plaintiff had a former action againſt the deſende 6. 
and two others, and declares, that in conſideration he would forve: Curing 
the defendant would pay him 10l. held to be out of the ſtatute, “ Cn. 6, 
cauſe the defendant was a party. Cumb, 362. Stevens v. Squite- 7. # 

5. A man contracts to pay 1001, upon the day of his marrig * a 

lies 


this needs not to be put in writing, not being within the 75 
rau 


k 
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frauds, the words whereof are; That every contract not to be 
« performed within one year after the making ſhall be put into 
« yriting.” So that the deſign of the ſtatute was, that only thoſe 
contracts that were impoſſible to be performed within that time, c. 
Now this contract depends upon a contingency, that may, or may 
not be performed within the year; and therefore is Caſus omiſſus 
out of the ſtatute, as was reſolved by moſt of the judges, by infor- 
mation of Holt chief juſtice, 


a 6. Where the caſe was, that the defendant ſold a gelding to the 
1 plaintiff for eight guineas, upon this condition, that in conſideration 


*the plaintiff had paid the defendant the eight guineas, as the de- P * 309. 
ſendant promiſed, that if the plaintiff did not like the gelding, and 

delivered it to Barham, to the uſe of the defendant, that Barham 

ſhould repay the plaintiff the eight guineas ; and if he did not, that 

the defendant would; held that this was not a collateral promiſe 

for payment in default of another, but it was part of the entire con- 

trat upon the ſale. 3 Lev. 363. Maſters v. Maſters, 


—_— > Q 
* 


And here I ſhall inſert a few Caſes where the Action hath been 
adjudged well brought, and where not. 


1. Fofter v. Taylor, on money paid at ſeveral days, and action 
brought upon failure of the firſt payment. Gro, Elis. 776, 807. 

2, It was held, that an indebitatus aſſumpſit will not lie againſt 
the father for money lent to the ſon at his requeſt ; for in reſpect 
o the father it is a collateral promiſe, upon which the plaintiff might 
have declared ſpecially z becauſe upon lending to the ſon, the law 
caunot raiſe a promiſe by the father, but it will by the ſon. Butcher 
v. Andrews, Carthew 446. | 

An action brought by an adminiſtrator upon an indebitatus 
25 to inteſtate, and on an injimul computaſſet with the admi- 
niſtrator, for money due to the adminiſtrator, cannot be joined, 
becauſe the coſts to be recovered are-entire, and then the plaintiff 
can never diſtinguiſh how much he is to have as adminiſtrator, and 
bow much as his own, Rogers v. Cook, Salk. 10. 

4. Where deceipr, and an afſumpfit was laid together, and held 
ll, Benning ſage v. Ralphſon, 2 Show. 2 50. 

5. When money is to be paid at ſeveral days, the action may be 
well brought at the firſt breach, but not ſo in debt. 2 Rol Rep. 
47. Beckwith v. Pott. 

6. Brought by huſband and wife, for money received of the wife 
05. coverture, and ill. Abbott and his Wife v. Blefield. 2 
ro. 644. | 

7. Adminiſtrator ſues the defendant on one promiſe to the inteſ- 
ae, and another in her own right, and held ill, 3 Kab. 323. 
Corties v. Daus. | 


8. An 
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8. An action upon the caſe by an attorney, upon an inſimul com- 
putaſſet, is held to be out of the ſtature of King James the firſt ; ſo 
that no bill or note need be delivered to the defendant before the 
action brought. 1 Show. 48. Jordan v. Powell, 

9. Where the defendant gave the plaintiff an attorney ſo much 
in hand to defray his charges, and promiſed to pay him what more 
he ſhould lay out. It was held, that the ſtatute of 3 Fac. 1 cap. ). 
of delivering a bill, did not extend to a ſpecial promiſe, Allen 4, 
Evely v. Livermore. } | 

10. If an action is brought upon an agreement to pay ſo much for 
every ton of iron that ſhall be delivered, no action can be brought 
for half a ton; ſo it is to pay ſo much to a clerk per quire for writ- 
ing; but if one promiſes, who puts out his daughters to board to 
learn needle-work, to pav for a year's board, an action will lie for 
the daughters board, for any time not exceeding a year, for that 
ſhall be conſtrued the intent of the agreement. 1 Syd 225. 

11. Where 4 l. was to be paid at five ſhillings per month, the 
action was brought before the whole payable, and held good, 
Beckwitt v. Nott. 2 Co. co4. | 
12. So where ſeveral ſums are awarded to be paid at ſeveral 
times, an aſſumpfit lies for every ſum, as it becomes due. 2 Saun- 
ders 337. Cooker v. Worwood, 


P *310, This Action upon the Caſe, grounded on an Aſumpſit, is to be 


brought on Bills of Exchange, and Promiſſory Notes; and the 
Method here taken to diſtribute the Caſes in the Books relating 
thereto, is in the following Manner. 


Firſt, Of Bills of Exchange and Promiſſory Notes, whathey art, 
and where Good. . 
Secondly, Of the Drawer. 
"Thirdly, Of the Perſon upon whom a Bill is Drawn. 
Fourthly, Of the Perſon to whom a Bill is payable, and therein 
of the Bearer or Indor ſer. 
Fiſthly, Of the Proteſt. 
Concerning Declarations and Pleas, and. other Incidents relating 
thereto, ſee hereafter in the Titles of Declarations and Pleas in 
this Action. | 


Firſt, Of Bills of Exchange, what they are, and where good, 


(Vide, Bailie on Bills of Exchange, per Tot.) 


1. The eſſential part of a bill of exchange, is its being in writing, 


containing ſufficient words to couſtitute that inſtrument, according 
| ENDO to 
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© the intent of the mercatorial law, and the acts of parliament re- 
| lating thereto. — oo = 2 r 

2, Foreign bills of exchange have been of ancient uſe, and have 
been found of great benefit ro commerce, For the eaſe and ſaſety 
of tranſmitting from one kingdom to another valuable conſiderations 
for merchandizes, whereas money cannot be ſo eaſily and ſafely 
tranſmitted and paid as by ſuch bills; and as bills of exchange tend 
greatly to the benefit of commerce, there are annexed to them many 
privileges that are not annexed to inſtruments of a ſuperior nature. 

3. One of the privileges of theſe inſtruments of trade is, that they 
are negotiable and _— from one perſon to another; whereas 
a bond (unleſs a bail-bond, and that by a particular act of parlia- 
ment) is not aſſignable, ſo as to veſt a power in the aſſignee to ſue 
thereupon in his own name; and whoever has the cuſtody of theſe 
bills, with a proper indorſement thereon, has the legal property 
therein, and is entitled to receive the money due thereon. Stile 
336. Anonymus. 5 4 

4. The uſual words which conſtitute a Bill of exchange are, ſig- 
lying that the ſame is drawn by one or more perſons upon, and 
directed to one or more perſons, thereby requiring the perſon or 
perſons, to whom it is directed, to pay a ſum of money therein- 
mentioned, to any other perſon or perſons, or to him or them, his 
or their order, or to the bearer on demand, at fight, or at a time 


e therein ſpecified for value received; though the words value received 
Ie ve not eſſentially neceſſary. N AT 
8 5. And it hath, been adjudged, where a bill was drawn in this 


manner; Sir, You are to pay to Mr. Jenny, ſo much Money, out of the 
Money belonging to the Governors and Company of Devonſhire Miners, 
re, direfed to one John Pratt, Eſq; their Caſhier, that this was not a 
2991 bill of exchange. e | 
For this is no more than a direction or appointment to the caſhier 
o pay the money, and doth not anſwer the neceſſity of trade; for 
i not negotiable as a- bill for money; therefore it would be ill 
convenient to the drawer ; for if he might be charged on ſuch a 
die, then any man, who gives his ſteward an order, or authority 
9 pay money, might be charged for non-payment. . 
Beſides, is the ſubſtance of the drawer, which is always con- 
vered in bills of exchange, for it is that which makes them negoti- 
idle; bur this new invention of drawing bills ou caſhiers to pay. 
none) out of funds, makes no lifference bet 
mn as to his ſubſtance. x * 
Tis true, there are three perſons named in this note, of which 
ne calhier of the company is one; and this is all which makes it 
"te a 5%¼/ of exchange, though there are ſuch bills between two per- 
"Ns, 25 where they are made payable by themſelves, for ſo are 
Pdſmiths notes. Now if this note had been accepted by the 
Vor. I. Cc caſhier, 


ing 
as in 


ween the beſt and worſt P1311. 
74 2 


 « conſtrued to be, by virtue thereof, due and payable to ſuch per 


Ne 
* 
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caſhier, and be had died wijhous paying the money, certainly hi 


executor could not be charged. a 

Tis true, cuſtom hath carried bills of exchange à great way, but 
never ſo far as to make them as hb Fs 2 445 ; 
and for theſe reaſons, the judgment in the Common Pleas was re- 
verſed, upon a writ of error in the King's Bench. Mad. Caſes in 
Law and Equity »? ²·˙¹ ... 5 

6. A bill for the payment of money when the defendant ſhould 

marry A. was held to be not a good bill of . 4 Md. 244. 

7. As it has been ſaid before, the words value received are not 
eſſentially neceſſary to a bill of exchange ; if value received be men- 


tioned therein, the drawer is Jiable at the common law; if it be 
not, then by the cuſtom o merchants,  Shew, 5. Mod. Caſes in lau 
and Equity 267. 2 Keb. 695. Brown v. London. 

8. Intereſt on a Gill of exchange, commences from the demand; 
if no demand be made till the action brought, the defendant may 
plead tender and refuſal, and that he is ready to pay, to diſcharge 
himſelf from intereſt. 6 Mad. 138. 


. Theſe inſtruments of paper credit every day more and more 
gaining the eſteem of the trading part of the nation, it was thought 
proper by the legilprure to give encouragement to promiſſory 
notes in writing, whereby the party drawing the ſame, did not diret 
money to be paid by another, but promiſed payment himſelf ; and 
theſe notes are now made aſſignable by the 25 act of parlu- 
ment. 1 | 

10. By the 1 Stat, 37 4 Anne cap. 9g. All notes figne 
« after the firſt of May, 1705. by any perſon, Ic. whereby any 
« ſuch perſon, c. ſhall promiſe to pay any other perſon, Ec. or 
order, or bearer, the money mentioned in ſuch note, ſhall be 


F 


“ ſon, Cc. to whom the ſame is able; and alſo ſuch 
note payable to ſuch erſon, Cc. 7 wb ſhall be aſſignab's 
over in manner as inland bills of exchange are; and the perfor, 
« fc. to whom ſuch money is payable, may maintain an.aQon for 
the ſarne, as they might upon bills of N ; and the perſon, 
„c. to whom fach note ſo payable to order is aſſigned or i- 
« dorſed, may maintain an action againſt the perſon, Cc. why 
ligned, or any who indgrſed the ſame, as in — of inland bills 
and recover damages and coſts of ſuit; and in caſe of non-ſuit, 
Hor verdict a ainſt the plaintiff, the defendant to recover colts 
« 2gainlt the JJ 
11, Such actions co be brought within the time appointed ſor 
bringing actions per 21 Fac. 1. cap. 16. 
12. An action was rought againſt the drawer by the ſecond 
indorſee, upon a note giyen in theſe words, viz, I promiſe to A 


erin it T. 8. or lis Order, for 501, Tale received by me, , 
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This was adjudged in the behalf of trade, a good note, and the 
act of parliament a remedial law, for which reaſon it ſhall be ex- 
tended as far as poſſible ; therefore the words in this note, by which 
the drawer promiſes to be accountable to T. S. for 50 l. ſhall be 
conſtrued as a promiſe to pay the money, and the rather becauſe tis 
to be accountable to T. or his order, but tis impoſſible for him to 
account with the indorſee ; therefore it muſt be to pay; beſides, 
this muſt be originally either a debt or a truſt, and nothing appears 
in the note to make it a truſt, therefore it muſt be a debt. 


As to the objection that the drawer may be a factor, and might P 


apply this money for the uſe of the drawee, the words in this note 
will not make him a faCfor, wiz, I promiſe to be accountable for ſo 
wuch money, &c. for the money muſt be received to account, as well 
as the promiſe made to account, therefore the word accountable in 
this caſe ſhall be taken to pay; and the difference is, when tis to 
be accountable for value received, and when it is value received on 
account, or to account, or as per account, as tis uſual between mer- 
chant and factor, or lord and ſteward; and it would be dangerous 
0 the credit of thoſe nates, if this ſhould not be good; therefore 
judgment was given far the plaintiff. Mod. Caſes in Law and Equity, 
363, 364. Morrice v, Lea. 

13. In an action of debt on a promiſſory note, the defendant de- 
murred to the declaration; and the queſtion was, whether an action 
of debt would lie; i: was ſaid that it would not lie againſt the in- 
dorſer, but that it would lie againſt the drawer. 

14. The ſtatute of 9 W. 3. puts inland Bills of exchange upon the 
lame footing with foreign biils, where the money is recoverable by 
the cuſtom among merchants upon the ſigning ſuch bills; and the 
ſatute 3 Anng puts promiſſory notes on the ſame footing with inland 
bills, and enacts, that the aſſignee, ur endorſee, may maintain an 
ation againſt the drawer or endorſer and recover damages, Qc. 
Which ſhews, that an action of debt will not lie, becauſe damages 
ae never recovered in debt. 

15. If the plaintiff had not declared on the note, which he had 
cone in this manner, vis. That the defendant onerabilis fuit per 
tam, he ſhould have judgment ; but an action of debt was never 
known to be brought on a bi1/ of exchange or note; if he had de- 
cared on an indebitatus aſſun pit, he might have recovered in 
damages; the plaintiff had leave to diſcontinue, Mod. Caſes in 
Low and Equity, 373, 374- 

16. Where a note is, I promiſe 19 pay te R. or Order 100 |. on Ac- 
ount of Wine had of him, it was held a good promiſſory note. 
Med, Caſes 29, Buller v. Crips. 

17. A man may not declare in debt on a promiſſory note, 
ongh he may upon an indebita'us aſſumtſit. Welſh v. Creagh, 
ad, Caſes in Law and Equity, 373. 

3 Secondly, 


312. 
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a 

Secondly, Of the Drawer. a 

1. Where a man draws a bill of exchange, he ſubjects himſelf to 7 
the payment of the money, if the perſon upon whom it is drawn hi 
refuſes either to accept or pay it ; yet it is with this limitation, that or 
if it be not paid in a convenient time, the perſon to whom it is pay- * 
able ſhall give the drawer notice; for otherwiſe the law will | 
imply the bill paid, becauſe there is a truſt between the parties; dr 
and it might be prejudicial to the commerce of the nation, if the * 
bill ſhould riſe up to charge the drawer at any time, when in the dr: 
mean time all reckonings and arrears are adjuſted berween the 
drawers and the perſons to whom ſuch bills are directed. Salk. 127, on 
2. The drawer is always liable, though there be no tender for end 


the payment, or the bill be not proteſted at the time, unleſs the 
perſon on whom it is drawn break, and then it 1s otherwiſe; for 
the party who paid money for the bill loſeth it. Show, 319. Me For 
gadara v. Holt, 2 Keb. 105. 
3. If a Bill of exchange be indorſed, and not paid, you muſt give 
notice to the drawer. Mod, Caſes in Law and Equity, 43. Law- R 
rence v. Jacob. 


P * 313. Thirdly, Of the Perſon upon whom a Bill is drawn, who if he accept. 
the Bill, is properly called the Acceptor. 


1. This acceptor, whether value be mentioned in the bill or no, 
is ſuppoſed to have effects of the drawer's in his hands, ſnfficient to 
anſwer the money therein directed to be paid; if he has not, bu 
has effects to anſwer part, he may accept it as to part, or to par! In 
money, and part in bills, and there may be a proteft for the rel 
due. Cumb. 452. 

2. If he accepts it for payment, and does not pay it, a ſpecial 

action lies againſt him for non-payment, purſuant to ſuch accept- 
ance; 2 Show. 8, 459, 5to. but it was held that no indebitatu 
aſſumpfit will lie againſt the acceptor, becauſe his acceptance is an 
engagement collateral to the bill. 1 Salk. 23. 

3. A bill once accepted cannot be revoked by the party that ac. 
cepted ir, though immediately, and before the bill becomes due, 
he receives advice, that the drawer is broke. Lex Mercatoria 274- 
Malyn's Advice of Bills of Exchange, fol. 20. 

4. If one merchant having a right underſtanding with the perſo! 
that brings the bill, and ſays, Leave it with me, and I will acct)! 
it ; this by the cuſtom of merchants obliges him as effectually, as ! 
he had ſigned it. | 

5. If a bill be accepted, and the perſon who thus accepted 


dies before the bill is become payable, there muſt be a dem 
made 
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made of his executors or adminiſtrators; and a requeſt on non- 
payment is to be made, though the money becomes due before ad- 
miniſtration granted. Lex Mercatoria, cap. 6, 7. Malyn's Advice 
concerning Bills of Exchange, fol. 32. 

6. The ſervant of a merchant cannot accept a bill of exchange for 
his maſter, without plain evidence that he hath authority to do it, 
or where the maſter uſually allows the payment of bills accepted by 
his ſervant. Lex Mercatoria 265. 6 Mod. 56. 

7. But another perſon may accept a bill for the honour of the 
drawer, and if he pays the money in default of the party, he is to 
make a proteſt with declaration, that he hath paid the ſame for the 
drawer's honour. Lut. 891. | 

8. When the firſt endorſer ſigns the bill, the acceptor is no 
longer chargeable, unleſs one of the endorſers pays the bill to his 
endorſee, then he becomes entitled to ſue the acceptor. 1 Lut. 885. 


Fourthly, Of the Perſon to whom the Money is payable, wherein is to 
be conſidered the Bearer or Endorſer, and the Endorſement, 


1. A bill may be made payable to a perſon without any more, 
or to ſuch a one, or bearer, or to ſuch a one, or endorſer. 

2. If a bill of exchange be made payable to A. or bearer, and 4. 
endorſes it to B, B, cannot maintain an action againſt the drawer, 
for it is not aſſignable by the contract, but B. may maintain an 
action againſt A. for the effect of that endorſement is only to diſ- 
charge the perſon upon whom it is drawn, if he pays it to the 
bearer, though he comes to it by trover, theft, or otherwiſe. 
Salk. 25. | 

3- But though a bill payable to bearer thus endorſed, is not 
aſlignable to charge the drawer in the name of the endorſee ; it is 
good to maintain an action at the ſuit of the perſon to whom it is 
thus endorſed againſt the endorſer. Salk. 25. becauſe the endorſe- 


ment is in the nature of a new bill, Hodges v. Steward, 3 
Ley. 299. 


4. If a bill payable to A. or bearer, be bought at diſcount, it is - 


an abſolute purchaſe, if payable to order, and endorſed, the en- 
dorſer warrants the whole bill. Salk 128. 

5. Where a bill is payable to A. or order, and A. endorſes it to 
B. he cannot ſue A. till he has endeavoured to find the drawer to 
22 it of him, and that muſt be ſet forth in the declaration. 
alk. 126. 

56. If a bill is made payable to A. or order, and A. endorſes it 
blank, and delivers it to B. this gives B. an election to receive it as 


ſervant, or as endorſee; but till the blank is filled up, the property 
remains in 4, Salk, 126, 


7. If 


P *314. 
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7. If a bill of exchange is endorſed to another by an endorſer, yer 
the endorſer may bring an action upon this bill. Show. 1 64. 

8. Between endorſer and endorſee, the endorfer muſt have notice 
of non-payment by the drawer, and a neglect in the endorſee, of 
not receiving the money in a convenient time, will excufe the en- 
dorſer. Salk. 132. 

9. And that convenient time to receive the money to charge the 
drawer or endorſer, ſhall be guided and governed by the wh of 
2 and traders, and the particular circumſtances that occur. 
Salk, 123. | 

10. Yet when A. endorfes and delivers a bill to N. who keeps it 
by him long after it is payable, if it is not paid, he may have an 
afſumpfit ; for a bill ſhall never go in diſcharge of a precedent debt, 
except it be part of the contract that it ſhould be fo. Salk. 124. 

11. And the endorſement, delivery, and detainer are no evi- 
dence, that B. the endorſee accepted it as ſo much money; but if 
A. ſells goods to B. and agrees to take a bill on C. in ſatisfaction, or 
if the ſervant of 4. who is ſent for the money takes a bill, and A. 
accepts it, and agrees to it, then B. is diſcharged, though it be 
never paid. Salk. 442. | 

12. An endorſee of part of a ſum in a bill, cannot bring an action 
for part, without ſhewing the other part ſatisfied, becauſe the 
action and contract are both entire; and if he could by this ma- 
nagement, a man may have two actions againſt the drawer, when 


by law he can have but one, and that would work an injury to an 


innocent perfon ; but the law is otherwiſe, and in that caſe he muſt 
acknowledge ſatisfaction for the reſidue, and that will do with reſ- 
pect to the drawer and endorſer. Salk. 65. 

13. If a man pays away a note of a third perſon to another, who 
takes it as abſolute payment, yet if he that paid it away knew that 
the third perſon was breaking, and the perſon to whom the nore 
vas paid, uſes all diligence to get payment, this ſhall be conſtrned 
a fraud; but if a man takes a note, and negleQs to go and receive 
ir, and the party fails, the loſs ſhall fall upon the neglect. Mod. 
Caſes 148. Popley v. Afhiley. | 

14. The endorſement of a bill of exchange is a writing, ſignifying 
that the property of that note is thereby transferred to the endorſee, 
and though an acceprance of a bill of exchange may be by parol, yet 
the transferring the legal property of the note muſt be by writing. 
and that writing muſt be ſignificant, that the property is thereby 
transferred ; and it was adjudged in the caſe of Eff and Fſſing'on, 
reported in Farreſſiy 8. that where the perſon, to whom the bil! 
was made, endorſed upon the ſaid bill the contents thereof, to be 
paid to the plaintiff, according to the cuſtom of merchants ; and in 
as much as there had been a verdict for the plaintiff, the jury could 
not have found for the plaintiff, without finding the indorſement, 
and to be a good one; and Holt Ch. Juſt, in that caſe ſaid, that if 

a man 
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is. The laſt endorſee may bring an a&tion againſt the laſt endor- 
ſer, without ſuing the drawer, and the reſt ſucceſſively, for he bath 
bis election to ſue the one or the other. Show, 442. 


Fifthly, Of the Proteſt. 


1. This proteſt is a notice given by the perſon to whom a bill is 
payable, that the perſon upon whom it was drawn, refuſed to pay 
the money therein contained; and after ſuch proteſt, the drawer © 31 5. 
becomes liable to pay for the exchange, intereſt and all charges, 
damages and loſſes that may be ſuſtained by ſuch refuſal ; and it 
was originally uſed as a terror, to trading perſons, that they might 
not draw bills when the perſon upon whom they afe drawn had no 
elfects in their hands; and when they had, it was a terror to them, 
that they might not fail in paying ſuch bills ſo drawn; for by this 
proteſt, all perſons were made acquainted that this was not a good 
| bill at that time. 3h | 
2. Before the ſtature of 9 V. g. c. 17. if a bill was foreign, one 
| could not reſort to the drawer to charge him for non-acceptance, 


or non-payment, without a proteſt, and reaſonable notice thereof; 
E but in caſe of an inland bill of exchange it was otherwiſe ; the pro- 
t teſt was ordered for the benefit of the Trader to give notice that the 
. bill is not accepted. 


3. Bills of exchange were found to be ſo convenient for the ad- 

0 vancement and benefit of commerce, that the parliament thought fic 
t by that ſtatute to make inland bills of as much force and validity, 
e and to have the ſame qualifications, as foreign bills of exchange z and 
d therefore it was enacted, That all bills of exchange, dated at, or 
e from any place in England, of the ſum of frue poundi or upwards, 
T * upon any perſon in London, or other trading city, town or place, 
* drawn payable at à certain time after the date thereof z and in 


8 * which bills the value all be expreſſed to be received, may after 

7 acceptance thereof in writing, and the expiration 1 days after 
et * the ſame ſhall be due, be protefled by a notary public; or if there be 
g. * none ſuch by any other ſubRantial perſon of the place before tavo wwit- 
y * neſſes, on a refuſal or negle thereof; which proteſt ſhall be made. 


„% under a copy of the ſaid bill, and all be notified within fourteen 
« day: after to the party from whom the bills were recerved, who upon 


De * producing the ſaid proteſt, is to repay the bills with interefl and 
in * charges from the proteſting; and in default of ſuch proteſl, or notice 
Id * to be given, as aforeſaid, the perſon failing Mall be liable to all 
15 " coffe, damages, and interefl thereon,” = 


provided, , 
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Provided, That if any ſuch inland bills. be, loft, or miſcarry 
„ ewithin the time limited for payment of the. ſame, the drawer of, thy 
«* ſaid bills ſhall give other bills of the ſame tenor, ſecurity being given 
«* to indemnify him, in caſe the ſaid bills ſo loſt or miſcarried E found 
„ .again,” WE? 1 

* This ſtatute was thought not to have given a complete remedy, 
and a ſufficient qualification to inland bills of exchange ; ſo · that 
afterwards by a ſtatute of the 3 & 4 Anne, cap. . it was enaQted ; 
That after the firſt day of May, 1705. in cafe the party on whom 
any inland bill of exchange ſhall be drawn, ſhall refuſe to accept 

the ſame, by under-writing the ſame under his hand, the party 
to whom payable, ſhall cauſe ſuch bill ro be proteſted for non- 
acceptance, . as in caſe of foreign bills, for which proteſt ſhall be 
« paid two ſhillings and no more.” * 
Proviſo, That no acceptance of ſuch inland bill ſhall charge 
any perſon, unleſs under written or endorſed ; no drawer to pay 
coſts, damages, or intereſt thereon, unleſs proteſt be made for 
non-acceptance, and within fourteen days after proteſt, the ſame 
be ſent, or notice thereof given to the party, from whom ſuch 


«c 
cc 
«c 


« bill received, or left in writing at his aſual place of abode.” 20 
* If ſuch bill be accepted, and not paid within three days after the 

due, then no drawer ſhall pay coſts, damages, or intereſt thereon, 
«* unlefs proteſt be mage and ſent, or notice given as aforeſaid ; n 
«« nevertheleſs the drawer ſhall be liable to payment of coſts, da- 9 

«© mages and intereſt, if any one proteſt be made for non-accept- 
** ance, or non-payment, or notice be ſent, given or left.“ 20 
Proviſo, That no ſuch proteſt ſhall be neceſſary, unleſs the pe 

* value be expreſſed in ſuch a bill to be received, and unleſs the 
i as 316. „bill be drawn for 20 l. or upwards, and proteſt be made for m 
* non- acceptance, by perſons appointed; per 9 V. 3. cap. 17. th 
* See Trade in 9 V. 3. cap. 17.“ all 
« If any perſon accept ſuch bill of exchange, in ſatisfaction of any w. 
« former debt, the ſame ſhall be eſteemed a full payment, if he di 
doth not his endeavour to get the ſame accepted and paid, and be 
** make his proteſt as aforeſaid, for non- acceptance, or non- pay- h 
ment.“ 3 Wh fol 
Proviſo, * That nothing herein ſhall diſcharge any remedy any he 
„ perſon may have 2gainft the drawer, acceptor or endorſer of ſuch ſi 


« bill. Abr. of the Stat. 118.” 


. Where a bill is proteſted for non-acceprance, the drawer it is m 
faid muſt have notice of the proteſt. 2 Keb. 584. Butler v. Play. ar 
5. If a bill is negotiated after it is due, it is payable at ſight ; B 
and if it is payable at a certain day, and accepted, the proteſt muſt 
be at the day of payment ; if payable at ſight, it muſt be proteſted B 
at the third day of grace. Show, 164. It 
6. In caſe of an inland bill of exchange, a proteſt was not neceſ- v 
ſary beſore the ſtatute of 9 . 3. cap. 17. and that ſtature * E 
* i ha 
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take away the plaintiffs action for want of a proteſt, only in caſe of 
z proteſt, the party drawing is liable to damages, intereſt and coſts. 
Salk, 131. | 
7. Before that act of parliament, it was held in the caſe of Butler 
v. Play, That if a proteſt had been a fortnight after the refuſal of 
payment of the bill, it was by law accounted a reaſonable time. 
1 Mod. 27. 

8. In caſe of neceſſity it was held, that a proteſt might be made 
on a copy of the bill. Show. 164. 

For declarations and pleadings in this action, ſee hereafter in the 
titles declarations and pleadings in aſſu mpſit. 


Secondly, By and againſt whom this Action on the Caſe on an 
Aſſumpfit is to be brought. 


1. Who may bring the Aion. 


1. It was adjudged that the huſband and wife might bring the 
action for a cure performed by the wife during the coverture, and 
that the action would ſurvive to her. 2 Cro. 77. 

2. If a promiſe be made to the wife during coverture, it was held 
8 ; yi 61. that huſband and wife might well bring the action. 

3. He for whoſe advantage the promiſe is made, may bring the 
action notwithſtanding the promiſe was actually made to a third 
e perſon, T. Fones 103 Dutton and his Wife v. Poole. 

4. Where a debt was due to a feme ſole, who after being 
married, the defendant accounts with the huſband ; it was held that 
J. the huſband and wife ought to have brought the action, becauſe in 

all caſes, ſo-long as the brſ contract, or ſpecialty, made to the wife 
while ſole, continues, ſhe ſhall be joined, in as much as if he wife 
dies, the huſband cannot bring the action but as adminiſtrator to 
her, And this diverſity was taken by the court, that where the 
huſband and defendant accounted for money due to his wife, dum 
fla, and it was found that the defendant promiſed to pay him, and 
be brings the action; it is ill after a verdict; but where, in con- 
ideration the huſband would forbear a ſuit, the defendant promiſes, 
and the huſband brings an action upon that promiſe, there, in as 
much as it is a new contract, which changes the firſt by the forbear- 
2 there the wife need not be joined. 1 Sd. 299, Tirrell v. 

enneit. a 

5. And in Allen 36. in the caſe of Hilliard and his wife againſt 
Bambridge, it was held, that upon a promiſe to huſband and wife, 
It was in the election of the huſband to bring the action with or 


Ed. 4 10. c. — Ed. 4. 6 a7. Baron and Feme 85 
7-4 — f * 6. The 


vithout ®his wiſe; and theſe caſes were cited. 43 Ed. 3. 10. 15 P* 
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6. The defendant diſtrained the plaintiff's cattle, the defendaft, 
in conſideration of ten pounds paid to him by the two plaintiffs, pro- 
miſed, to procure the cattle to be delivered to them, and becaufe 
they were not delivered, they brought this action; and Roll Chief 
Juſtice held the promiſe to be entire, as the conſideration was. 
Stile 156, 203. Vaux & Vaux v. Steward. 

7. A ſale by joint-merchants to B. and A, A. one of the joint- 
merchants dies, the action ſurvives, af@the executor of A. need not 


F 


be joined. 3 Keb. 798. Hall v. Roug ham. 


2. Againſt whom i may be brought. 


1 It can't be brought againſt the huiband on a ſuppoſed promiſe 
made by him, for the forbearance of ſuing for a debt due to the 
plaintiff by the teſtator, to whom his wife was executrix, and dead 
at the time of the promiſe. 2 Cro. 25 7. Smith v. Johns. 

2. If an infant be bound in a bond, and in conſideration the 
plaintiff would not ſue him, he promiſed to pay; this will not make 
the action againſt the infant to be good, Cro. Els. 700. Morning 
v. Knop. | | 

3. H I pay money in ſatisfaction of a duty, and he to whom it 
is paid, hath no title to receive it, and the duty is unſatisfied, I may 
_ an action againſt him that received it. 2 Syd. 4. Bonmell v. 
Foulke. | | 

4. The plaintiff brought an action, as principal of Furnivof. 
Inn, upon an Infimul computaſſet, for money due to him, and the ſeni- 
ors of the ſociety. Here it was agreed, that the chufch-wardens 
might bring an action in their name, for the debt of the pariſh, for 
they are a corporation; but here the prineipal and antients ought to 
have joined. And tho' the defendant be one of them, the promiſe 
is to all the reſt, excluding himſelf; ſo if there be twenty partner, 
and one covenants with all the reſt, he is in that reſpect ſeparate 
from them, and they muſt all join in an action. Thimblethorp v 
Hardeſiy, Far. 116. | rar foja 

5. As under the foregoing title, it was adjudged, that the buſ- 
band ſhall join his wife in an action upon an infer] computaſſet, for 
a debt due to the wife when ſole, ſo in the caſe of Drue and Thorne, 
in Allen 72. was it held, that if an action be brought againft the 
defendam, only upon an inſmul computaſſet, for a debt due by the 
defendant's wife when ſole, that is ill, for the wife ovyhr to be 
joined in the action. | | 

6. It cannot be brought againſt an infant upon an inſimi compr- 
taſſet, though the original contract were for neceſſaries. 2 Rell: 
Rep. 271. Tirrells Cafe. | | 

7. Where it has been held to lie againſt a ſervant, for good, 
bought for the maſter, Dyer 230. Alſords Caſe. 5 Si. 

; 8. ere 
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3. Where an infant is bound in a bond with a ſurety, and at his 
full age promiſes the ſurety he will ſave bim harmleſs ; it is faid 
in the caſe of Stone and Withipele, 1 Leon. 11 3, that an action may 
be brought againft the infant upon that promiſe, And in the caſe 
of Barton and Edmonds, in 4 Leon 5. it is ſaid in ſuch caſe, where 
the infant died, that the action lies againſt his executors, Tapper v. 
Davenant, 3 Keb. 798. | 

9. It lies for a feme ſale, who marries a man that was before 
married to a woman then alive, for money by him had and received 
from the tenants of the feme ſole after their marriage z the reaſon 
of this is, becauſe rhis ſecond marriage was ipſo facto void, 1 Salk. 
28. Haſſer v. Wallis. 

10. Where a ſeme covert parted from her huſband by conſent, 
who allowed het a ſepatate maintainance, and ſhe came up from 
Beverly to London, and lived there four years, and was big with 
child, and an action being brought againſt the hnſband ; upon this 


6 Med. 147. Cragg v. Brwman. 


: 11. Where a woman married carries on a trade in London by 
5 herſelf, though in a garret, as a gimp-lace - maker, or a mantua- 
maker, and the hufband never intermeddles therewith, ſhe is con- 
A ſtrued a feme ſole, and the huſband is not chargeable for her debts z 
7 but if at any time he during her life intermeddled, he is. 1 Show, 
by 183, 184, 185, Fabian v. Plant. 
12. Where the huſband had married two wives, and the ſecond 
7 came up to town, to proſeeute him, and was committed to the cuſ- 
* tody of the plaintiff a gaoler, by the huſband's complaint, the huſ- 
ny band thall not be chargeable to the gaoler for what he provides for 
bor her 2 Lew, 16. Calwverly v. Plummer. 


10 13. Though an action will lie againſt an infant for neceſſaries, 
iſe yet where the plaintiff deelared for gold and filyer-laced clothes, and 
"ns, for other neoeſſaries; and the defendant pleads nonage, and the 
plaintiff replied they were for neceſſaries; upon a demurrer, the 
court looked upon the record, and ſaw that the defendant was there 
ſtiled a gentleman z and adjudged, that ſuch clothes were not fit for 
the degree of a gentleman, and gave judgment only for neceſſaries; 
and as the plaintiff had conſeſſed part of the contract received, 
applied that part received to the neceſſaries, ſo that judgment was 
only for the remainder. Gouldſ6, 168, Mackerell v. Bachelor. 
14. An infant keeps a mercer's ſhop, and buys goods; the plain- 
iff drought an action for goods ſold and delivered to him; the infant 
pleads nonage ; the plaintiff replies, that they were for wearing 
apparel, and for the maintenance of his family, The defendant 
teſoins, that he kept a mercer's ſhop, and bought theſe wares to 
fell again; and traverſes, that he bought them for neceſſary 
loathing ; and upon a demurrer there was judgment for the plain- 
"ff, but that judgment reverſed upon a writ of error upon this 


reaſon, 


whole matter it *was adjudged, that the huſband was not liable. P * 318, 


P *319. not ſhew the caule of *the debt he firſt ſued for, for the forbearance that 
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reaſon, that the infant ſhall not be bound by his contract, though 
it be for the maintenance of his family and his trade., 2 Cyo. 494. 
 Whittingham v. Hill. 

15. It will lie againſt an infant for meat, drink, apparel and 
ſchooling. V. Jones 182. Pickering v. Gunning. |, 


Thirdly, Of the Declaration. 


___ oc ca Ac 


1. Where a declaration was not good for want of ſhewing, that 


the plaintiff had not done all on his part, and how it ought to have 

been. Cro. Eliz, 292. Gregory v. Newill. . 
2. If one be indebted unto another upon a ſimple contract, and 

the plaintiff ſues for it, upon a promiſe to pay it, he muſt ſnew how 5 

the firſt debt grew due, and for what; as upon an indebitatus " 

aſſumpſit, where the debt is the conſideration of the promiſe, 

Moodforn v. Deacon. But upon an inſimul computaſſet he need not = 


ſhew how, and for what, but generally that the defendant inſinul 
computaſſet with the plaintiff de diverſis denar ſummis eidem Quer per 
pred Def. ante tempus ill” debit & ſolubil, and upon the account de 
was found in arrear ſo much, and in conſideration thereof, did 


promiſe, &c, without ſhewing for what. 2 Cro. 207. be 
3. If one ſues upon a promiſe to ſatisfy him for work done, he * 

muſt ſlie w in his declaration how much he deſerved for his work. 

Ibidem. pla 
4. So if one ſues for a thing fold, where no price was agreed - 


upon, he muſt aver, and ſhew it to be worth ſo much. 

5. Alſo where it is in conſideration of forbearance, the cauſe of 
the firſt debt need not to be ſthewn ; as if one ſues for a debt, and the 
the party, or another pray the plaintiff to forbear his ſuit, and he 
will pay it, Sc. upon a ſuit upon this promiſe, the plaintiff need 


is the conſideration of this ſuit, 1 Syd, 396. 2 Cro, 548. Auſten 

v. Bewley. a 
6. Upon a ſpecial agreement to pay ſo much for him and hi 

wite, for meat and drink, if they were there and received it, he da 

muſt there aver they were there, and received it. 2 Syd. 6. K.. 
7. An action upon the caſe, for that whereas the defendants tf 


cattle were impounded by A. B. that the defendant promiſed the with 
plaintiff, that if he would deliver them out of the pound, that he ratio 
would ſave him harmleſs from A. B. and then ſet forth that 4. J. 11 
had brought a parco fracto againſt him, c. after verdict for the Payn 
plaintiff, the judgment was arreſted, becauſe the plaintiff did not and 
aver that he did deliver the cattle, which was the point traverſabl:. vou! 
Skinner 141. Anonymus, Mich. 35 Car. 2. b * 

8. If one promiſes io enter into bond for performance of articles, be 
in an action upon this promiſe, the breach aſſigned was for not enter. * 


nz 


a 


on Actions on the Caſe. 


ing into bond, without ſhewing for what ſum the bond was to be 
by the agreement, it was held to be aided by the general iſſue. 
Mod. Rep. 70. „ "hg; ; 3 

9. Upon a promiſe to give the plaintiff a horſe, if he would make 
a leaſe for years to him, rendering rent, and alledged a leaſe for 
years, but did not ſay any rent was reſerved ; the declaration was 
held naught, not purſuing the agreement, though for the defend- 
ant's ad vantage. 3 Bulſt, 36. , 

10, Upon a ſale of wine, the vendor affirmed it the beſt wine in 
England, in an action upon this affirmative it ought to be averred, 
that there was as good or better wine in England. Noy 48. 

11. For ſtopping a way to ſuch a field good, without —— 
what intereſt he has in the field, but for ſtopping a way to a cloſe 
otherwiſe. Lat. 160. . 8 WE 

12. In an action for money laid out, without ſhewing for what, 
not good, Noy 185. 2 Co. 548. 1 

13 In conſideration the plaintiff would abate of his debt, the de- | 
fendant promiſed to pay ; the plaintiff muſt ſhew how he abared his _ 
debt, and it is not ſufficient to ſay he abated ſo much. Gould. 1 56. 

14. An action upon a promiſe to pay ſo much, if the plaintiff 
would not further proſecute ſuch ſuit ; it is ſufficient ro ſhew he did 
not proſecute ſuch ſuir, without ſhewing a diſcharge. 1 Leon. 118. 

15. Where one promiſes in the penalty of 1001. to ſave the 
plaintiff harmleſs from any damage that ſhall happen by the eſcape 
of A, the averring A. eſcaped. and that the defendant had not ſaved 
harmleſs, is ſufficient ; but if it were to ſave harmleſs from the eſ- 
cape, or pay 100 l. it were not enough to aver he eſcaped, but that 
the defendant had not paid too l. 1 S. 447, - 

16. An aſſumpfit, in conſideration the plaintiff would cure his 
danghter, the defendant promiſed to pay ſo much, wirhont averrin 
that he did cure his daughter, and in conſideration that the plaintif 
had cured his daughter, that he the defendant promiſed to pay ſo 
much; upon non aſſumpfit pleaded, and a verdi for the plaintiff, 
It was held good, for upon the whole record, it appears that the 
daughter was cured. 1 Hd. 428. | 
17. Jo return a horſe by ſuch a day, or pay ſo much, the plain- 
tif aſſigned his breach for not returning his horſe by ſuch a day, 
without ſaying he did not pay the money, after a verdiC the decla- 
ration was held naught. 1 Had. 440. | 

18. The plaintift declares, that he was poſſeſſed of tickets for the 
payment of ſeamens wages, and had an order from A. for payment, 
and the defendant an under-officer of A. promiſed that if the plaintiff 
would not trouble A. that he would pay the money; after a verdĩct 


it was held good, though it was not alledged thar he had a title to 
the tickets, 1 $yd. 2922. 


19. In aſunpfir, whereas the plaintiff eaſſet the defendant, be P # 4 2.0, 
promiſed the nf chat if he would abſtain from his ſuit, 1 3 


ſhew 


- 
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ſhew a certain account, he would pay, and the plaintiff ayerred the 
abſtaining from the ſuit, and oftentavit guoddam computu' pred ; and 
was held good, but without præd it would have been naught, 
Mod, Rep. 284. 

20. In aſſunpfit quod cum the defendant, in conſideration the 


plaintiff had promiſed performance of ſuch an act, he promiſed o 


do fuch an act, held good, and that the guod cum was a ſufficient 
averment, Har. 2. 

21. In aſſumpfit to pay the plaintiff as much as he deſerved, if 
he would board the defendant as often, and as many times as the 
detendant pleaſed, and the plaintiff alledged, that he did board 
him at the day of the promiſe, and ſeveral other days and times 


afterwards ; and the declaration was held good upon a ſpecial de- | 


murxer, though the plaintiff had not ſhewed what days, or to what 
day he boarded him. Ray. 2. 

22. In aſſumpſit, the plaintiff declares that 4. was indebted to 
him, and B. was receiver of A.'s rent, and he appointed B. to pay 
the plaintiff out of A.'s rent, and the plaintiff and B. accounted to- 

ether, and found in arrear; and he promiſed to pay, if he would 
bear a month after the rent-day, good, without averring he had 
any rent in his hands. Ray. 211. 

23. In aſſumpft, if the plaintiff would endeavour and labour, 
that A. ſnauld marry B. the defendant. promiſed to pay Cc. and 
the plaintiff averred that he amnibus modis quibus poterit conatus eft & 
elaboravit io perſuade him, and that the marriage took effect, held 
good. Ray. 400. 8 þ 

24. In an action for not paying money at the exehequer, it is ne- 
ceſſary to alledge in what county the exchequer is. Stile 59. 

25. If one promiſe to pay money out of the freight of a ſhip, in 
an aQion for non-payment, the plainziff ought to aver what was due. 
File 220. ; | 

26. In an action upon an @ſumpft, if the conſideration be execu- 
tory ; as if one promiſes to do ſomething. to me, in conſideration of 
ſomething to be done before by me, to or for him, if I will ſue bim 
for that he is to do for me, I muſt aver, that I have done that which 
was firſt to be done by me, for till that be done I may not maintain 
an action upon the promiſe. 2 C. 583. Pain v. Baſtwick. 
27. And where it is executory, and averred that it is executed, 
when indeed it is not, the defendant may ſhew it ſpecially, and may 
take iſſue as well for not performing the conſideration eveeutory, 43 
upon the promiſe ; but if he pleads generally non aſſumpſit, he can 
call the performance of the conſideration executory, and ſo it b 

upon a promiſe to do any thing upon condition. 
thing agreed on, muſt ſet it forth to be done accordisgly. 
29. As if ons proiſe to me, that in conſideration | will fore 


my debt till ſuch a day, be will pay me, &c, I muſt 8 — 
8 or ö 


on Afions on the Cale, 
prbear for if 1 fye it withip the time, the auf and acm js 


* Where a place was held neceſſary to be ſet 770 where the 
Nan lent. the defendant the money. 2 (CV. 598. Johns v. 
Bowen, 

31; Judgment reverſed, becauſe. the plaintif did got ſhew for 
what the i endant was indebted to him, but only generally in the 
ſum of 40]. Meyer v. Harte. 2 Cro. 642. 

32. An Attorpey, in an action upon the caſe may declare for ſo 
much, due fro gpere, Wc. and give his follieiing in Evidence. 
Skinner 218. 4mbroſſe v. 

33. Aſumpft, the plaintiff er for money won at 4 game 
called Hazard, good, without a r romiſe. 2 Vent. 175. 

34. The, plaintiff declared, that he intended to remove ſuch 
guady and the defendant ns proſe to ſee them forth- coming, after a 
verdict good, wirhout ſhewing that the goods were his Vert. 211. 

*35- ¶Aunpfit, by a a for bringing goods from York to lan- P 
don, is not ſufficient that he brought the Lp to Londen, without 
ſhewing i * all a and ward; 1 $y4, 178. 

36. In a declarat A prong to le harmleſs from a ſuit, 
it is not neceſſary to ſet 'f fa rh preciſely how he was impleaded, but 
generally chat be was impleaded in ſuch a court, in ſuch an action. 
2 Go. 10. Foſter and 

37. Telu, 58. Sepranj and another againſt Glan. Where the 
defendant. promiſed to build a wall parcel of a 1 age during 
ſuch a term, agreed io be demiſed by Zanhey to Welgh, but the de- 
$ claratign in charging the defengant with a breach promiſe, does 

not ſhew that Zonches did demiſe the meſſuage 3 ſo — if he did 
in not, it was impoſſible for the defendanr ta build it during the term, 
5 and declaration held ill. 

38. Where the declaration was, that in confi deration the laivuf 
5 would deliver che agen aut of the pound, he promiſed 


\ of to pay him, or. ſave hi harmleſs; 3.3 75 7 that r the delivery. - 82 3 * <4 


a thereof, an action was brought againſt 19 a” recovery; this 
* Was held. ill, for want of, an affen "Io did deliver them. 
: 2 Sho. 329. Well v. Thamlans. 
39. Wheze, the; declarazian.. way, ibat in .confideration- that the 
n would, at the regueſt of . defendant, repair part of a 
„the defendant promiſed ig pay ſo much; and then the plain 
i lledge es thar he aid repair it ; but held inſufficient, becauſe he 
forth the OOO N dhe conligeration, in 
bar he fepaired. it at the rg fendant but to repair 
a part 2 a houſe, and not bandes what part, was held well 
Wougl | Ia blu 
40. The, feglaratign, was, iy * conan, the pon 
e to the defendant's 


1 322. declaration, it hall be · intended to be 
Lut. 237, 8. Remington v. Taylor. 
46. Where it was held, that upon 
| t Ley, 
47. To declate for goods delivered to rhe defendant,” 


— 
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then avers that he did deliver certain wares to the ſon, 'and the de- 


fendant refuſed to pay for them. Roll Chief Juſtice held, that the | 


acceptance of the wares is an actual defire ; and it was not neceſſa 
preciſely to ſet forth an actual deſire. Stile 163. Tohnſon v. 


Abington. 


41. Where the declaration ſet forth, that the defendant, in con- 
ſide ration that the plaintiff would let the defendant a booth in Stur- 
bridge fair, the defendant promiſed to pay 101. and to pay the 
plaintiff for all ſuch wine and hops as ſhould be ſpent in the booth 
during the fair; the declaration was inſufficient after a verdicd, 
becauſe the plaintiff had not alledged that he gave notice how much 

ng the fair; nor that he made a de- 

mand of the payment of any fon due, that the defendant might 
know how much he was to pay. Stile 172. Harris v. Gibbons. 

42. Where the declaration was for goods fold and delivered, 


wine and hops he laid in duri 


and a promiſe to pay ſo much as they ſhould be reaſonably worth, it 


was adjudged as good, as if it had been as much as they were res- 
Bowyer v. Lenthall. 


ſonably worth. 3 Mod. 190. 


43. In conſideration the plaintiff would pay the def 
he promiſed to affure land by a reaſonable aſſurance. 


endant 20], 


44. Where the declaration ſet forth, that the defendant at Briſa 
was indebted for goods ſold and delivered, and then and there pro- 
miſed to pay, it is ſaid to be held ill, becauſe it was not ſaid where 
Crabb v. Bowd- 
ler. 1 Keb. 679. Inman v. Patie. 1 Keb. 669. Patil v. Kent. 1 


the goods were fold and delivered. 1 Show. 395. 


Keb. 513. Dorrington v. Slipper. 
1 Keb. 468. Bowler v. Mar/hall.” 
Keb. 382. Saunders v. Godfrey. 


1 Reb. 500. Peacock v. Burrell. 
_ 1 Keb. 419. Aniſon'v. Starte. 


45. Where the declaration had not ſet forth, that the defendant 
promiſed to pay, in arreſt of judgment upon the writ of enquiry, 
chat exception was diſallowed ; for the promiſe being alledged © 
be made to the plaintiff, and no other perſon being named in the 


need not be averred. 


87. Anonymus. 


made by the defendant. l 


and a pro- 


miſe to pay, is yoid for want of the word fold, 1 Leon. 157. Am. 


nymus, 


Brown. 


48. In confideration'of the delivery 


4 


# 


Ney 59. Harewood v. Hammond. 2 Keb. 438. Can v, 
of poſſeſſion of u houſe, Cr. 


that the defendant promiſed to pay fo much, the plaintiff need not 


ſhew any title to the houſe: 


Ben: 4 $095? 


49. In conſideration the plaintiff would abate of his debt, the de- 
fendant promiſed to pay; the plaintiff muſt ſhew how he abated 


156. 


his debt, and it is not ſufficient to ſay he'abated ſo much. Gouldh. 
TSP. . I) imer Malz $13, 


50. la 
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50. In caſe the plaintiff declared upon the defendant's being in- 
debted to the plaintiff, and found- in arrear ſo much, which the 


plaintiff had not paid, and without ſaying afſumpfit ſalvere; quere if 
good, 1 Hd. 306. 

51. In conſideration that the plaintiff had procured J. S. to ſur- 
render ſuch a houſe, quod defend ſolverit, it was held ill for want 
of aſſumpfit ſup” ſe, after a verdit, Stile 246. 2 Rolls 464. 
Apres 306. Ney 50. Cre. Eliz. 913. Stile 255, 28. 

52. Aſſumpſit upon an agreement to pay 2 |. per annum, and the 
breach aſſigned was for two years, ending at ſuch a day, which was 
two years and a day, yet the declaration is good, 1 Hd. 409. 

53. Where the declaration ſet forth, that differences had ariſen 
between the plaintiff and defendant, and they ſubmitted to the 
award of J. S. who awarded, that the defendant ſhould pay to the 
plaintiff 30 l. out of the eſtate of one Woolley ; but held ill, becauſe 
it did not ſhew whether the defendant was executor, adminiſtrator 
or truſtee, or how chargeable out of that eſtate. 2 Lev. 235. 
Adams v. Statham. | 

54. Where the award mentions, that the party ſhall have ſuffi- 
cient notice of a thing to aſſign a breach for non-performance, you 
muſt ſhew what notice was given, that the court may judge of the 
ſufficiency of it. 2 Syd. 67. Anonymus. 


55. Where an averment of notice was held to be not neceſſary, 
March 108. | 


Of Declarations on Bills of Exchange, and Promiſſory Notes. 


1. The cuſtom of merchants concerning bills of exchange, is part 
of the common law, of which the judges will take notice ex officio ; 
as it was reſolved in the caſe of Carter and Dowrifh ; and therefore 
it is needleſs to ſet forth the cuſtom ſpecially in the declaration; for 
it is ſufficient to ſay, that ſuch a perſon, according to the uſage and 
cuſtom among merchants drew the bill. Carthew 270. Wilkams 
v. Williams. | | | 

2. And it was adjudged in the caſe of Magadata v. Holt, 1 Shot, 
317, that if the cuſtom of merchants be recited, and be ill recited, 
and differs from che fact ſet forth, yet inaſmuch as the ſetting it 
forth is ſurpluſage, and the judges are obliged ex officio to take 
nctice of the caſtom of merchants, the declaration will not be ill. 

75 3. And where an action is brought upon the ſecond bill of ex- 

: change, neither the firſt or third having been paid, it is not neceſ- 
not wn. Sport» won fect 

'y by way of averment to alledge, that the firſt or third was not 
"0 pud ; for the allegation of the ſum contained in the bill's nor being 
od paid is ſufficient, and ſupplied the want of an averment. 
| 4. $0 to ſay, the perſon upon whom it was drawn could not be 
ound, was held ſufficient, without ſhewing they made an enquiry 
Io aſter him. 


Vox. I, Dd 5. Nor 
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5. Nor is it neceſſary to lay an actual promiſe after the proteſl 
made, for the law raiſes a promiſe by implication. Carthew 510, 
Starke v. Cheeſeman. | 


*6. Note; A man cannot declare upon a general indebitatus aſ- 


| Jumpfit, on a bill of exchange, for want of a conſideration ; for it is 


but an evidence of a promiſe to pay, and therefore he muſt declare 
upon the cuſtom of merchants, or elſe upon a general indebitatu; 
aſſumpſit againſt the drawer, for money received to his uſe. Salk. 
125. Q. whether a promiſſory note, which is made as a bill of ex- 
change by the ſtatute, is good without value received. 

7. A note for payment of 60 guineas when the defendant ſhould 
marry E. P. the plaintiff cannot declare upon this note, as upon a 
bill of exchange. 4 Mod. 242, 244. 

8. To declare upon a promiſſory note, ſecundum uſum mercatorum 
is ill. 1 Salk. 129. 

9. Caſe upon a Bill of exchange upon the cuſtom of merchant, 
brought by the laſt indorſee againſt the laſt indorſor; and good, 
without ſuing the drawer and the reſt ſucceſſively ; for he hath his 
election to ſue the one or the other, Shox. 442. 

10. If one declares on a Bill of exchange againſt the acceptor, 
payable ſo many days after date, and ſhews the acceptance and pro- 
miſe was after the bill was due and payable ; and to pay ſecundun 
tenorem bille pred, the declaration is good, for the promiſe is to 
pay preſently, & ſecundum tenorem billæ ſhall be rejected as repug- 
nant, Salk, 127. 

11. A declaration on a bill of exchange payable at two uſances 
drawn at Amſterdam, is not good, without ſhewing what uſances 
are. Salk. 131. | | : 

12. If a declaration on the firſt Bill of exchange wants an aver- 

ment, that the firſt and ſecond are not paid, it is aided after a ver- 
dict. Salk. 130. 3 Keb. 645. Smart v. Dean. 

13. Where a cuſtom is laid generally int” al perſonas uſitat & 
appr obat, it is ill. 1 Lut. 845. | 

14. On a bill of exchange, where it was omitted, that the bil 
was drawn ſecundum conſ. mercatorum, and yet held well. 1 Lt 
277. 

15. An action for part on a bill of exchange held ill, the contrat 
NG unleſs he ſhews how the other part was fativhed 
Salk. 65. 

16. H. draws a Bill of exchange upon P. payable to S. who en- 
dorſes it to A. who endorſes it to C. C. brings his action againſt /. 
in bar of this action, and adjudged a good plea ; for by ſuing of the 
drawer he has waved his liberty of ſuing A. and S. for if he du 
ſue S. then he may H. and H. be doubly ere | Skinner 255. 


17. The plaintiff declares upon a bill of exchange again the 
drawer, ſetting forth, that the plaintiff had paid the bill for the 
henour of the indorſor, and the cuſtom was laid generally yr 


the bil] 
was firt 
undertc 
pay it t 
herefo1 
but yer 
iter a 
been wi 


un v. 
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chants and other perſons, without ſaying trading and uſing com- 
merce at London, or within this kingdom; and therefore upon a 
writ of error the judgment was reverſed, Lut. 89. 2 6. Fairiq v. 
Roch, 

18. In a declaration upon a promiſſory note, it is ſufficient to ſay 
the drawer made a note, and it ſhall be implied that he ſigned it. 
Modern Caſes in Law and Equity 307. Elliot v. Coaper ; though the 
act of parliament which beſtows credit upon ſuch notes, and a re- 
medy to recover on them where there was none at law, enaQts that 
all notes ſigned, Oc. 

19. Where an action was brought againſt the drawer of an inland 
bill of exchange for default of the endorſer, and the declaration did 
not ſer forth notice to the drawer ; it was held ill upon a writ of 
error after a verdict. Mod. Caſes in Law and Equity 43. Lawrence 
v. Jacub. | | 

: Error aſſigned in the declaration, that it was not alledged 
that the plaintiff was a merchant at the time of drawing the bill, yet 
held well enough, 3 Cro. 301. Barnaby v. Rigalt. 2 Cro. 306. 
Caſtle v. Taylor, in Eagechild's Caſe, Hetley 167. 

21. If a bill be accepted, there is no occaſion to alledge a de- 
mand. Stile 370. Anonymus. 5 
| *22. It is not neceſſary to ſhew, that the perſon to whom the bill P. 324. 

is payable is a merchant, and of late ſince this cafe of Chat and 
F Edgar, in 1 Keb. 636. it has been held, that the very drawing a 
bill upon another, makes them both merchants for this particular 


X purpoſe. 
n 23. Where in a declaration it was alledged that a bill was paid 
by P. A. and L. A. for the honour of the defendant; but it was not 
# * to whom the money was paid ; for it ought to have been 
" Wl preciſely alledged to whom the money was paid to the laſt indorſee, 
60 becauſe the cuſtom is ſo alledged; that if any perſon or perſons pay 
the bill to the laſt indorſee, for the honour of him to whom the bill 
M is firſt payable, and who firſt endorſed the bill, that then he who 
5" undertook to pay the bill for the honour of the drawer, is liable to 
ay it to the firſt endorſer, ro whom the bill was firſt payable ; and 
a0 therefore the declaration ought ſtrictly to have purſued the cuſtom 
d but yet judgment was affirmed, and the reaſon was, becauſe it was 


ifter a verdi& which had found the aſſumpfit, which could not have 
been without proof that the money was duly paid. Lut. 899. Le- 


MH un v. Brunetti. | 

f the 

oy Declarations in Aſſumpſit held ill for Want of a proper Averment. 
: the 


x ce Where the defendant was to deliver a parcel of gum then 

Jon the ſeas, as ſoon as it came to the port of London, and that it 
hould be as good as other gum mentioned in the declaration ; 

chan | 

Dd 2 breach 
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breach aſſigned for not delivering good gum ; the declaration was held 


ill for want of an averment, that the gum delivered was the ſame 
as was upon the ſeas, and that it came to the port of London; for if 
was another parcel, then it is not within the promiſe, and the decla- 
ration ought to have ſhewn, that the gum delivered was the ſame 
agreed to be delivered, and then to have ſhewn that it was not 
good gum according to the promiſe. 2 Cro. 235. Weflon v. Dyle. 

2. Where the defendant promiſed to take the plaintiff's fon an 
apprentice, and find him meat, drink and apparel ; it is no good 
aſſignment of the breach, to ſay the defendant did not find him with 
meat, drink and apparel, without averring the plaintiff put him 
apprentice. Talkham v. Wrigg. 2 Cro. 406. | 

3. Where 7. O. had acknowledged himſelf to be indebted to the 
plaintiff in 10 l. for ſeveral treſpaſſes which the plaintiff had agreed 
to accept of, and the defendant, in conſideration the plaintiff would 
permit the ſaid 7. O. to carry out his goods, and acquit him of the 
10 |. the defendant would pay it; the declaration was not good, by 
ſaying he did acquit him, and ſuffered him to carry out the yoods; 
but he muſt ſhew how he acquitted him, for it muſt be by writing. 
Lenerett v. Rivett. 2 Cro 503. 

4. In an action upon the caſe againſt an executor, upon a pro- 
miſe made by the teſtator to pay 201. at his death, the plaintiff 
need not aver that the teſtator did not pay it in his life-time. Hardr, 
221. Greenway v. Hornblow, : 

5. In an action upon the caſe againſt Lowering, upon a promiſe 
made by him to the plaintiff to pay them 84 1. out of the freight of 
a ſhip ; Roll Chief Juſtice, the plaintiff ought to have averred, that 
there were monies due for the freight of the ſhip ; otherwiſe how 
can it be known whether the monies due can be paid out of them, 
and the judgment was arreſted. Stile 120. Chaſe and Jones v. 


6. In conſideration the plaintiff would pay the defendant 01. 
he promiſed to aſſure lands by ſuch reaſonable aſſurance, as by the 
plaintiff's counſel ſhould be adviſed, who adviſed a feoffment, with 
a covenant to diſcharge and fave harmleſs from all encumbrance; 
the breach not well aſſigned; for this was not an aſſurance within 
the promiſe. Cotes v. Kindor. 2 Cro. 571. 


P *325. In what Inſtances the Declaration was held good without an Averment, 


and where not, relating to 
Muſkett v. Cole, Cro. Elis. 133. The delivery of bills and obli- 


tions. 
Rigg v. Clarke, Cro. Eliz. 194. A horſe lent and abuſed. 
Hopkins v. Stapers. Delivery of Goods. 


Telv. 176. Rock v. Rock, A promiſe to go a journey. | 1 


bli- 
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Lut. 224. Stinton v. Yates. Maintenance of an infant. | 

Hardr. 1, 2, 3. Ernly andothers v. Doddington, A promiſe upon 
a horſe-match, 3 

Codb. 13. Anonymus, TIl upon a conſideration of forbearance, 
does not aver, that in fact he did give a day of payment. 

2 Cro. 235. Weſton v. Dyke. No averment, that the goods de- 
livered were agreeable to thoſe in the conſideration, 

2 Cro. Stainewid v. Leebek, No averment, that the bond was 
diſcharged upon a promiſe to pay ſo much in diſcharge of a bond. 

1 Keb. 669. Baxter v. Fackſon. To the delivery of beer to the 
houſe of the defendant, and in conſideration thereof the defendant 
warranted money due by J. S. to the plaintiff, 


What declarations have been held inſufficient, and what not, relating to 


Co. Eliz. 292. Gregory v. Nevil. Relinquiſhing rent. 
352. Pipes Caſe A promiſe to fave harmleſs, 
561. Roſs v. Moſs. A promiſe to diſcharge ſuits. 
848. Coulflon v. Carr. Super ſe Afſumpfit, and does 
not ſay to whom, 
859. Clerk v. Palady. Permiſſion to enjoy lands. 
Yelverton 76. Raynay v. Alexander, Buying of 15 tod of wool 
to be choſen by the plain iF out of 17. 

87. Dorrington v. Eat. A promiſe to make a leaſe 
on the plaintiffs procuring 61. to be lent to 
the defendant, 

184. Smith v. Janes. Forbearance. 

49. Allen v. Randall, A promiſe to procure a ſuffi- 
cient man to be bound. 

207. Roſs v. Pie. A promiſe to ſave harmleſs from a 

| recognizance. 

220. Coveney v. Wooden. A promiſe to ſave harmleſs 
from all loſſes by dwelling in ſuch a houſe. 

19. Jennings v. Hatley. Marriage. 

39. Heyford v. Reeve. A promiſe to produce a ſuf- 
ficient record. 

110. Lord Mordant v. Walden. A promiſe to pay 
| money on ſealing an indenture. 
2 Show, 238. Middleton and others v. Whitehead, For money 
received to a bankrupr's uſe. | 


3 Lev. 335. Noble v. Holhead. Money received after the day of 


the promiſe, _ TY 


2 854. Babington v. Lambert. Money received to the plain 
$ Ve, 


1 Rolls Rep. 391. Beckingham and anther v. Vaughan, For 
money delivered to the plaintiff's uſe. 
Hard. 


Readings and Obſervations 
Hard. 5. Barnehurſt v. Calbott. Forbearance to ſue a third 


on, | 

m_ 221. Greenway v. Horneblow, A promiſe made by teſta- 
tor, and the action againſt the executor, 

Noy 185. Dixon v. Williams. A promiſe for money laid out and 
expenaed, X | 

1 Lev. 171. Armitage v. Diſon., Miſcaſting the ſum amended, 

* 

1 = Þ Holmes v. Chenie. An infimul computaſſe. 

Palm. <59. Besfich v. Coggil. A promiſe upon an inſimul compu- 
taſſet for money by defendant, and for a legacy. 

Hutton 27. Bigg v. Malin. A promiſe by an adminiſtrator, 

Popham 177. Goodwin v. Willoughby. Inſimul computaſſet againſt 
Joan the wife of T. Willoughby, and ſhews not whether executor or 
adminiſtrator, 

Hob. 69, 77. Auſtin v. Gervaſe. An aſſumpſit to give a bond, 
and the defendant to deliver a horſe. i 

2 Brownl. 273. Anonymus. Goods delivered to the plaintiff in 
pawn, in conſideration of delivery, a promiſe to pay the debt. 

N wa 358. Randall v. Harvey. Conſideration of relinquiſhing 

of a ſuit. 


Godbolt 412. Payne v. Colledge. A promiſe to endeavour to cure 
of a diſeaſe. | 

Godbolt Totman v. Hopkins, A promiſe to deliver barley next har- 
veſt, and the time of the next harveſt not ſet forth. 

1 Roll Rep. 382. White's Caſe. A promiſe to deliver all the 
corn, tc. 

1 Rolls Rep. 58. Chappell v. Woodham. Omiſſion to whom pay- 
ment was to be made. 

. 2 Rep. 173. Anonymus. A promiſe to provide neceſlaries 
or J. S. | 

Stile 27, 88. Bower v. Southawell, A promiſe to pay money for 
currants ſold, and the plaintiff to diſcount. 

Stile 62. Baker v. Edmonds. A promiſe to an aſſignee under a 
commiſſion of bankrupr. 

Stile 24.3, Child v. Guiar. A ſpecial verdict. 

Stile 410. Derman v. Snag. A promiſe of forbearance. 

Stile 419. Bunnworth v. Gibbs. A promiſe to leave off a trade. 

Stile 57. Funier v. Feffry. Forbearaace of a ſuit. ; 

1 Leon, 123. Muſtet v. Cole. Where it was held ſufficient, 
though not ſhewn that the defendant had ſuch bonds when he pro- 
miſed to deliver all the bonds he had, Cc. 

Yelv. 176. Rock v. Rock. Inſufficient for want of a proper aver- 
ment, that the journey the plaintiff alledged was his next journey, 
becauſe the defendant was to pay before his next journey. 

Hob. 95. Bayle v. Gird. That the plaintiff would die fixty ke. 
ſeys, and that he did die all ainounting to fiſty- nine; and * 

- | en , 
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enough, and the damages were aſſeſſed occaſione detentionis debiti 
whereas it ought to have been occaſione non performationis. | 

1 Leon. 335. Hoſkins v. Struper. Plaintift fold defendant fiſh to 
be ſhipped from Bri ſtol to St. Snear, and to bring back from thence 
goods to the value; he alledges he did ſo, but does not ſay whoſe 
goods they were he returned with; and held ſufficient, 

Popham 206. Anonymus. A promiſe to diſcharge a third perſon, 
plaintiff ſays he did diſcharge him, but does not ſhew how. 

1 Ventr. 156. Stone v. Waddington. An action in the court of 
York, for goods ſold and delivered, but does not ſay where; and 
therefore ill, and thejudgment was upon a writ of error reverſed. 
2 Lev. 879. Han/hip v. Coater, 1 Syd. 87. Godfrey v. Saunders. 
1 Keb. 164. Hanſ/hip v. Carter. 

Aderton v. Dunſtar. 2 Cro. 247. The promiſe varying from the 
confideration in the ſum, though but in a penny; for it is not poſſible 
to make an aſſumpſit to pay that which was not the bargain, 

* Buſeby v. Hadderton, 1 Bulft. 179. But where it appeared to be P 327. 


, the miſpriſion of the clerk, as in caſting up the ſums in toto ſe atting- 
unt, it was amended. 

4 Leon, 122. Herne v. Crowes. That the plaintiff promiſed the 
defendant, that when he had bought furs, concerning which they 

e had a communication, he ſhould have ſuch a quantity as he pleaſed 
at an equal price ; and the defendant in conſideration thereof, pro- 

» miſed he would not ſpeak to the merchants about them, 


Where Declarations in Caſe upon Contract were held well after 4 Ver- 


. dict. See more of this hereafter, 
a5 1. In an action upon the caſe upon an agreement, and breach aſ- 
ſigned, that the defendant non performavit agreamentum prædicb, 
Or upon which iſſue was joined z and upon a writ of error in the King's 
Bench, on the judgment in the Common Pleas, the judgment was 
T1 affirmed ; and it was ſaid that it had been good upon a demurrer, 
much more after a verdict. Knight v. Keech, Mich 4 W.& M. 
Rot. 60. Skinner 344. 
2. Where there is a concurrence neceſſary to the performance of 
de. a promiſe at ſuch a day, and it is laid, that at that day the defend- 
ant did not do it; after a verdict it ſhall not be preſumed he did it 
nt, before, becauſe it ſhall not be intended the plaintiff was there before, 
ro- Harmon v. Oæuden, Salk. 1 40. 
3 Stile 19. Long v. Bennett, the plaintiff declared, that the de- 
er- ſendant would not deliver an acre of wood which he had fold, and = 
ey, held well after a verdict. * 


Fourthly, 
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Readings and Obſervations 


Fourthly, Of the Plea, Replication, Rejoinder, Iſue, Traverſe, &c, 


1. Where a concord executory in part was held no plea. Rayne 
v. Orten, Cro, Eliz. 306. | 
2. Where not guilty was held a good plea, Corbyn v. Brown, 
Oo. Eliz. 470. | 
3. Accord is a good plea to an aſſumpſit, given upon a mutual 
promiſe at the time of the aſſumpfit, otherwiſe not. Jones Car, 2. 
165. OR f 
4 In an aſſumpfit an accord was pleaded, that the defendant was 
to do ſeveral] things, and averred a performance of part, and a ten- 
der to perform the other part, was held bad. Tones Car, 2. 6. 
5. Where a thing is pleaded by way of concord it is iſſuable; 
but if the concord is not executed by giving and receiving, it cannot 
be pl-aded in bar to the action. Therefore the beſt way of plead- 
Ing it, is by ſetting it forth, that the thing was given and received 
in full ſatisfaction, but both are traverſable. 5 Mod. 85. 
6. Caſe on a promiſe ro pay money, if he does not make it 
appear to be paid to A. it is no plea that he did make it appear to 
be paid, without ſhewing how; in an aſſumpfit, the defendant 
pleaded in bar an action of account depending for the ſame money, 
and held not good. | 

7 Where the defendant promiſed to appear to a recognizance at 
the aſſizes, it is no plea that he brought a certiorari, which was 
allowed; for he ought to have appeared, and procured his appear- 
ance to be recorded, 2 O. 282. Rufſe v. Pye, Telv. 207. 

8. Where the ſubſtance of the defendant's plea was ſaid to diſ- 
charge the promiſe. Je. 23 Shelbury v. Scotsford. 00 

9. Where the plaintiff declared in an indebitatus afſumpſit, and 
the defendant pleaded cauſa actionis non accrevit infra ſex ann ; 
the plaintiff replied, that the inteſtate to whom the promiſe wns 

+ made died ſuch *a day, and that no adminiſtration was granted till 
ſuch a time; and then adminiſtration was committed to the wife, 
& fic cauſa actionis accrevit, Fc. and concluded to the country; 
held ill for they ought to have concluded with an averment, 
Curry and his ** adminiſlrators v. Stephens. 4 Mod. 376. 

10. Where the plaintiff declared that upon a communication 
about buying zoo ewes, and 14 rams, the defendant affirmed, and 
warranted them to be ſound, and were then worth nine pounds a 
ſcore ; breach, that at that time they were not ſo, The deſend- 
ant pleaded, that the bargain was for ewes and rams then going 10 
Wildmore in Lincolnſhire, and were ſound, and worth nine pounds 
per icore, and that he might have fold them for that price; this was 
held no good plea, becauſe the defendant had not anſwered the 
ſubſtance of the complaints, which was the warranty and promiſe ; 
and beſides, this being a tranſitory matter, he ought io have par 

that 
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that matter where the plaintiff had laid his action. Redhead v 
Harper, Telv. 114. | 

11. Where the plaintiff declared, that in conſideration Anne, 
then the plaintiffs wife, would marry one Thomas Maſon, at the re- 
queſt of the defendant, the defendant promiſed, after the death of 
Thomas Maſon, to pay to the ſaid Anne 40s. a year for her life, and 
ſhews, that thereupan ſhe did marry the ſaid Maſon, and that he 
died, and that ſhe married the plaintiff ; the defendant pleads in 
bar a releaſe by deed by Thomas Maſon, during the marriage, 
whereby he releaſed all actions, quarrels, controverſies, claims and 
demands whatſoever, It was adjudged, that this releaſe did not 
diſcharge the promiſe, becauſe, although the promiſe was preſent, 
yet the performance of it was future, But if the releaſe had been by 
expreſs words of all actions and quarrels, &c, which he or his wife 
might have, then the promiſe had been releaſed. Telv. 156. 
Belcher v. Hudſon. 

12. Where the defendant pleads nonage to an action for clothes, 
it is incumbent upon the plaintiff to reply they were for neceſſaries. 
Palmer 361. Cheve v. Cheſter. 

13. A recovery in umpſit, it is no bar to an action of debt upon 
a bond. Owen 109. WR 

14. To an action upon an aſſumpſit, it is a good plea for the de- 
ſendant to ſay that ſuch a day before the breach, the plaintiff diſ- 
charged him from the performance of the promiſe, without .ſhewing 
how, 3 Cro. 384. 2 Cro. 620. 2 Leon. 215. 


15. The detendant pleads infancy to an action upon an infimul 
- computaſſet, where the original contract was for neceſlaries, and 
held a good plea, . for the infant may be miſtaken in the account; 
4 and upon the trial, evidence is not to be given of the value of things, 
e but only upon the account itſelf. Latch 169. Mod v. Witherick. 
if 16. To a declaration in ſumpſit, upon a contract to pay ſo 
" much at a day to come, and the plea was, that the plaintiff diſ- 
fe charged him of the promiſe, and does not ſhew how, and held not 
#4 good, 1 Rolle Rep. 43, 44. Blackhead v. Cock. 
1 17, To plead to an action of afſump/it, for non-payment of money 
upon an award it is no plea, that the defendant was always ready 
1 o pay, without bringing the money into court. 1 Lut, 283. 
KF 18, How to plead a letter of compoſition. Vide 1 Lut. 271. 
In the Caſe of Trippet v. Naylor, Wo 


19. To plead a recovery in a former action, in a court that had 
- juriſdition of the cauſe, was held ill. 3 Lev. 234. Mico v. 
Morris, 
zo. In pleading a recovery below in an inferior court, and vary- 
em the ſum, yet it is well enough, with an averment that it was 
be ſame cauſe of action. 3 Keb. 263. Symons v. Willoughhy. 

*21, In pleadipg a promiſe diſcharged before the time of perfor- P 329. 
mance, in the cafe of Williams v. Benſon. 3 Reb. 211. was held 
ell enough, without ſhewing how. 


22. If 


Readings and Obſervations 


Fourthly, Of the Plea, Replication, Rejoinder, Iſue, Traverſe, xc. 


1. Where a concord executory in part was held no plea. Rayne 
v. Orten, Cro, Eliz. 306. 


2. Where not guilty was held a good plea. Corbyn v. Brown, 
Oo. Eliz. 470. 

3. Accord is a good plea to an aſſumpſit, given upon a mutual 
promiſe at the time of the A ſumpſit, otherwiſe not. Jones Car, 2. 
165. | . 

4. In an aſſumpſit an accord was pleaded, that the defendant was 


to do ſeveral things, and averred a performance of part, and a ten- 
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der to perform the other part, was held bad. Tones Car. 2. 6. 
5. Where a thing is pleaded by way of concord it is iſſuable; 
but if the concord is not executed by giving and receiving, it cannot 
be pl-aded in bar to the action. Therefore the beſt way of plead- 
Ing it, is by ſetting it forth, that the thing was given and received 
in full ſatisfaction, but both are traverſable. 5 Mod. 89. 

6. Caſe on a promiſe ro pay money, if he does not make it 
appear to be paid to A. it is no plea that he did make it appear to 
be paid, without ſhewing how; in an aſſumpfit, the defendant 
pleaded in bar an action 8 depending for the ſame money, 
and held not good. c 

7 Where the defendant promiſed to appear to a recognizance at 
the aſſizes, it is no plea that he brought a certiorari, which was 
allowed; for he onght to have appeared, and procured his appear- 
ance to be recorded, 2 Oo. 282. Ruſſe v. Pye, Telv. 207. 

8. Where the ſubſtance of the defendant's plea was ſaid to diſ- 
charge the promiſe. Nele. 23. Shelbury v Scotsford. 

9. Where the plaintiff declared in an indebitatus afſumpſit, and 
the defendant pleaded cauſa actionis non accrevit infra ſex anms ; 
the plaintiff replied, that the inteſtate to whom the promiſe was 

made died ſuch * day, and that no adminiſtration was granted till 
ſuch a time; and then adminiſtration was committed to the wife, 
& fic cauſa actionis accrevit, c. and concluded to the country; 
held ill for they ought to have concluded wich an averment, 

Curry and his wife adminiſirators v. Stephens. 4 Mod. 376. 
10. Where the plaintiff declared that upon a communication 
about buying zoo ewes, and 14 rams, the defendant affirmed, and 
warranted them to be ſound, and were then worth nine pounds a 
ſcore ; breach, that at that time they were not ſo, The deſend- 
ant pleaded, that the bargain was for ewes and rams then going t0 
Mildmore in Lincolnſhire, and were ſound, and worth nine pounds 
per icore, and that he might have ſold them for that price; this was 
held no good plea, becauſe the defendant had not anſwered the 
ſubſtance of the complaims, which was the warranty and promiſe ; 
and beſides, this being a tranſitory matter, he ought to have re 
| that 
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that matter where the plaintiff had laid his action. Redhead v 
Harper, Telv. 114. : 

11. Where the plaintiff declared, that in conſideration Anne, 
then the plaintiff's wife, would marry one Thomas Maſon, at the re- 
queſt of the defendant, the defendant promiſed, after the death of 
Thomas Maſon, to pay to the ſaid Anne 40s. a year for her life, and 
ſhews, that thereupon ſhe did marry the ſaid Maſon, and that he 
died, and that ſhe married the plaintiff ; the defendant pleads in 
bar a releaſe by deed by Thomas Maſon, during the marriage, 
whereby he releaſed all actions, quarrels, controverſies, claims and 
demands whatſoever. It was adjudged, that this releaſe did not 
diſcharge the promiſe, becauſe, although the promiſe was preſent, 
yet the performance of it was future. But if the releaſe had been by 
expreſs words of all actions and quarrels, Cc. which he or his wife 
might have, then the promiſe had been releaſed. Yekv. 156. 
Belcher v. Hudſon. 

12. Where the defendant pleads nonage to an action for clothes, 
it is incumbent upon the plaintiff to reply they were for neceflaries. 
Palmer 361. Cheve v. Cheſter, 

13. A recovery in afſump/it, it is no bar to an action of debt upon 
a bond. Omen 109. ts 

14. To an action upon an aſſumpſit, it is a good plea for the de- 
ſendant to ſay that ſuch a day before the breach, the plaintiff diſ- 
charged him from the performance of the promiſe, without .ſhewing 
how, 3 Go. 384. 2 Cro. 620. 2 Leon. 215. 

15. The detendant pleads infancy to an action upon an inſimul 
computaſſet, where the original contract was for neceſſaries, and 
held a good plea, . for the infant may be miſtaken in the account; 
and upon the trial, evidence is not to be 2 of the value of things, 


| but only upon the account itſelf. Latch 169. Wood v. Witherick, 
16. To a declaration in «fſumpfit,- upon a contract to pay ſo 
' much at a day to come, and the plea was, that the plaintiff diſ- 


charged him of the promiſe, and does. not ſhew how, and held not 
good, 1 Rolls Rep. 43, 44. Blackhead v. Cock. | 

17, To plead to an action of afſump/it, for non-payment of money 
upon an award it is no plea, that the defendant was always ready 


5 o pay, without bringing the money into court. 1 Lut, 283. 
q 18, How to plead a letter of compoſition. Vide 1 Lut. 271. 
# In the Caſe of 7 rippet v. Naylor. en 


19. To plead a recovery in a former action, in a court that had 
Y juriſdiction of the cauſe, was held ill. 3 Lew. 234. Mico v. 
Merris, 
20. In pleading a recovery below in an inferior court, and vary- 
"zn the ſum, yet it is well enough, with an averment that it was 
de ſame cauſe of action. 3 Keb. 263. Symons v. Willoughby. 
521. In pleading a promiſe diſcharged before the time of perfor- P- 329. 
mance, in the cafe of Williams v. Benſon. 3 Reb. 211. was held 
"ell enough, without ſhewing how. 


22. If 


Readings and Obſervations 


22. If à man declares for money payable at ſeveral days, and 
miſtook his caſe, and it was againſt him upon a verdict, yet that 
judgment ſhall be no bar to a new action laying the money to be 
payable upon requeſt, no more than if a man declares upon a promiſe 
founded upon two conſiderations, and ſo vice verſa ; and it is found 
againſt him; that ſhall not be pleaded in bar to a new action. 
Rolls Rep. 391. Paine v. Selle. 

23. A verdict in caſe for goods ſold and delivered for the defen- 
dant, is no bar to an action of trover for the ſame goods, 2. Lev. 


. 


What Pleas in Aſſumpſit have been held good, and what not good, for 
want of ſufficient certainty, or otherwiſe, relating to 


Woolman v. Tye, Cro. Eliz. 179. Matter waved by the inſuffici- 
ency of a plea, 

Cro. Eliz. 476. Thornton v. Kemp. Forbearance. 

543. Gower v. Capper. The delivery of a bill. 

2 Cro. 690. Holms v. Fuſtæuood. Payment to a third perſon. 

2 Keb. 35 3. Ludleſiam. v. Stacy. Tender, and being always and 
yet ready to pay. 

550. Bucknall v. Swinnicke. By way of accord. 
3 Keb. 312. Rawenſcroft v. Fonk. Plea amounting to the general 


iſſue. 


397. Alderſon and Deſely v. Miller. Pleading a releaſe. 


1 Ventris 252. Anonymous. A plea of tender. 

1 Lutt. 227. Fohnſon and his wife v. Mapletoft. The like, 

2. Mod. 311 Parrington v. Lee.) The ſtatute of limitations to 

71. Crofier v. Tamlinſmn. $ an inſimul computaſſet. 

5 1 Mod. 7. Bucknall v. Swinnock. A Plea amounting to the general 
iſſue. 

2 Saunders 424, Webber v. Tirill. The ſtatute of limitations 
to an inſimul computaſſet. 

1 Syd. 465, Martin v. Delbo. The like. 

1 Keb 235. Brown v. Martinq A plea amounting to the general 

228. Hudſon v. Broan, $ iſſue, | 
3. Keb. Browning v. Denham. An accord. 
V. Jones 146. Vere v. Delavall. Infancy with a traverſe of the 


Aſſumpſit. 


Hetley 138, 139. Bill v. Lake, © ſhall bea bar, and where not, and 

85. Holford v. Gibbes.) when to plead it, and when po. 

I Bulftr. 39. Dale v. Cpping. Infancy pleaded to an action for 
a cure. 


ö Where the ſtatute of limitations 


1. In ar action upon the caſe, upon a promiſe to do a thing upon 
requeſt, the defendant pleaded a requeſt on the 1 day of Me, : 
uc 
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ſuch a year, and the ſtatute of limitations; the plaintiff replies no 
requeſt as the defendant had alledged; which rantamounts to mo- 
da & forma, and upon this iſſue there was a verdict for the plaintiff; 
and it was held that the replication was good; for to ſay as the de- 
fendant had alledged, does not conclude the day, or any circum- 
ſtance, but the ſubſtance of the plea; if it did, it would then be 
only an immaterial iſſue, which is helped by the verdict. Hard. 
o. 

. 2. In an action for ſurcharging of common, the defendant pleads 
2 licenſe from the lord; he ought to ſhew that there was ſufficient 
common left for the commoners, or elſe the licenſe is not good. 
2. Mod. 6. 

*3. If a bill of exchange be payable to A, for the uſe of B. it is 
no plea after A. hath indorſed this bill, and paid it away, for the P“ 330. 
drawer to ſay that B. was an officer in the exciſe, and indebted to the 
King, and that upon an exchequer proceſs, the money contained in 
the bill was extended in his hands; for B. had only an equitable 
intereſt in the bill ; 4. to whom the note was payable had the 

legal intereſt, and by his indorſement over for value received, that 
© value received was for the uſe of B. and the indorſement over 
veſts the property of the bill, and the money therein contained in 
indorſee. Carthew 5g. Evans v. Cram ing ton. 


4. Infancy pleaded in bar to an action upon a Bill of exchange, 
was held a good plea, 

5. Intereſt of a bill of exchange, commences from the demand ; 
if no demand till the action brought, the defendant may plead a 
tender, and that he is yet ready. Mod. Caſes 1 38. | 
to 6. Where a bill is indorſed by A. to B. for goods ſold by E. and 
B. keeps it by him long after payable, by which it becomes not a 
good bill, yer A. ſhall not plead in bar this bill given in diſcharge 
of the debt ; for a bill ſhall never be a diſcharge of a debt prece- 
dent, unleſs it is part of the contract that it ſhould be ſo. Salk. 1 24, 


2. 
7. If the defendant pleads non A infra ſex annos, or plene 
adminiſiravit, the plaintiff need not ſhew the origional, & 
272. 

8. Where the defendant loſes 851. to one man, and 4ol. to an- 
other, and give notes for the money, the defendant cannot plead 
the gaming act. by which all ſecurities are void for money loſt, 
where the ſum loſt amounts to more than 100l. 5 Mod. 351. 
Stanhope v. Smith. - 

9. Where a bill was payable three months after date, and the 
defendant pleads that ſuch a day the bill was exhibited, and that 
wn aſſumpſit infra ſex annos before, and upon a general demurrer it 
is ſaid to be ill, for it ought to have been, that the cauſe of action 
lid not accrue within ſix years, 2 Keb. 874. Buckler v. Moor, 

Traverſe. 
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Traverſe. 


1. Where a traverſe to a plea of a concord was held good. Moy 


428. Benham v. Springe. 


2. Cro. Elig. 407. The ſame caſe reported by the name of Bate- 


man v. Springe. 


3. A beaver hat pleaded in ſatisfaction to a quantum meruit, the 


plaintiff by proteſtation replies, that he did not give it in ſatisſaction, 
and traverſes that he received it in ſatisfaction, and upon a demur- 
er the traverſe was held good. Young v. Rudd, 5 Mod. 86. 


4. If an action upon the caſe be brought, in which damages ſhall 


be recovered pro tanto, the defendant cannot make part of the tort 
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an inducement to a traverſe of the whole. 1 Bulftr. 116. 

5. In an action for ſervice from ſuch a time, to ſuch a time, the 
defendant pleads, that part of the time he ſerved, and was paid, and 
traverſes that he ſerved to ſuch a day, in ſuch manner and form, 
c. this is an ill traverſe ; by this traverſe he hath put part of the 
time in iſſue, and hath concluded the plaintiff from ſaying he had 
no ſuch recompence, in that it was too little; and therefore the de- 
fendant cannot make a part of the time of the plaintiff's ſervice for an 
inducement to traverſe the other. 1 Saund. 268, 269. Ofborn v. 
Rogers. Telv. 225. I 

6. The defendant pleads an award of three things, the plain- 
tiff cannot reply an award of three things, and another; but muſt 
ſer forth an award of four, and 9 award of three. Pu 
Cum. 95. Lutt. 329. 

. The plaintiff brings an action, and declares that he delivered 
a bond to the defendant, to be delivered upon requeſt, and that be 
tore it in pieces; the defendant pleads that he delivered to him to 
be cancelled, Qu. if he ought to traverſe the delivery to redeliver. 

1 Roll's Rep. 395. | 

8. Where the defendant granted to the plaintiff one thouſand 
trees in ſuch a wood, to be cut within three years; and after they 
agreed, when the plaintiff had cut ſome of the trees, that if the 
defendant would cut no more during the three years, that after the 
three years, he ſhould cut ſo many as to make up his thouſand ; and 
then the plaintiff declares, that at the time of the promiſe he bad 
cut eight hundred only ; and then ſhews, that after the three 
years, the defendant hindered the plaintiff from cutting the reſidue. 
The defendant pleads, that at the time of making the promiſe, the 
plaintiff had cut his thouſand trees abſue hoc, that at that time he 
had cut only eight hundred as he alledged, and by the whole court: 


this traverſe was held good; for the plaintiff, by alledging that 


he had cut only eight hundred, gave the defendant an advantage '” 
deny that matter, and put it in iſſue; and by the plaintiff's demur- 
0 ring 
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ring to the plea, he has confeſſed the cutting of 1000 trees, which 
was his full bargain, and conſequently had no action. Tatem and 
Poulter v. Perient. Telv. 195. 

9. Where an action was brought againſt an infant for neceſſa- 
ries, who pleads infancy, and the plaintiff replies, that part of the 
goods ſold and delivered were for neceſſary clothes, and the reſt 
for neceſſary meat and drink; held an ill replication, becauſe he 
ought to have ſhewn to which of the promiſes he applied the goods 
for apperal, and to which the other neceſſaries; and it was re- 
ſembled to the caſe of T/awaite v. Spence, upon an indebitatus 
aſumpfit, and a quantum meruit, and the defendant pleads to all 
the damages but 41. non aſſumpfit, and to the 41. a tender; and it 
was adjudged ill, becauſe he had not diſtinguiſhed to which pro- 
miſe the tender was applied. 1 Lutr. 241, 242. Swinburn v. Ople. 


What held traverſable, and what not, relating to 


Cro. Elis. 201. Smith v. Hitchcock. A promiſe to give a bond. 
250. Anonymus, Service. : 
Yelv. 171. Dalby v. Cook. A promiſe upon an account ſtated. 
t Leon. 154. Fennings and Winche's caſe. Plea of a bond in 
ſatisfaction without a traverſe. 


1 Cro, 250. Anonymus, Where the conſideration was held tra- 
verſable. 


What Replicat ions in Caſe on Aſſumpſits have been good, and vſiat 
mt, relating to, 


Ellis v. Ellis, 5 Mod. 368. A plea by an infant. 
Lutt. 242. Swinburne v. Ogle, A plea of Tender. 
3. Lev. 57. Lemun v. Tooke, To a plea by an adminiſtrator, 


Fifthly, Of the Trial, Evidence and Damages. 


1. Where the jury find a werdi# upon another conſideration, 
than is in the declaration, it was adjudged, that the plaintiff ſhall 
take nothing by his bill. Moor 470. Revera v. Baptifta. 

2. So in the caſe of King v. Robinſon. Cro. Eliz. 79. Where 
the jury find, that the defendant promiſed, in conſideration of the 


Ty ag doing that in the declaration, and ſomewhat beſides, he 
alls in all. f 


9 


2. Where the plaintiff declared of an abſolute promiſe, and the P *332. 


Jury found a conditional one, the judgment was arreſted, Cro. Elis. 
149. Muſlard v. Hopper. 


4. What was held a mis- trial by the mis-awarding the Yenire. 
| Cro, 171. Johnſon v. Tucke, | 


5. Where 
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5. Where it was ill, for that the jury found leſs than the plaintiff 
declared in the indebitatus aſſumpſit. Bagnal v. Sac heverell, Cro, 
Elix. 292. | | 

6. Where the jury found the damages by reaſon of the promiſe, 
and not by reaſon of breaking the promiſe, and held ill Harriſon 
v. Newell, Co. Els. 781. 

7. Where a breach is aſſigned in two things, one whereof is not 


any foundation for the breach of the aſſumpſit, and entire damages 


given, the judgment ſhall be for the defendant. 

8. Where the jury had another aſſumpſit, than that the plaintiff 
declared upon, it is ill. Munday v. Martin, Cro. Elig. 66. 

9. Where damages are given for breach of an award, that is good 


in part, and void in part, the damages ſhall be ſuppoſed to have 


been given for that part only which is good. Telv. 55. Huys v. 
Wright, Stile 111. Pragnell v. Goff. 

10. Where the action was againſt an executor, and the jury 
found that the teſtator did promiſe modo & forma, but that he 
died ſuch a day, which was before the promiſe ſuppoſed to be 
made; it was adjudged to be ſurpluſage, and that it would not 
vitiate. 3 Co. 103. Inkerſalls v. Lamms. 

11. In aſumpfit for wages and money lent, on non aſſumpſit, the 
defendant proved ſhe was married and her huſband alive in France ; 
the jury found for the plaintiff ; upon which ſhe moved for a new 
trial, alledging the verdictꝭ was againſt evidence; but denied; for it 
ſhall be intended ſhe was divorced ; beſides, as the huſband is an 
alien enemy, ſhe ſhall be chargeable as a feme ſole. Salk. 116. 
Deerly v. the Ducheſs of Magarine. 

12. Where the declaration was for money received by the de- 
fendant of another, to the uſe of the defendant ; as this might be 
for money lent, which the defendant received of the third perſon to 
his own uſe, for which he was to make it good to the plaintiff, the 
court will preſume that after a werdi@, and that it appeared ſo to 
the jury on the trial; for where a declaration will bear two con- 
ſtructions, and one will make it good, and the other bad, the court 
afier a wverdi& will take it in the better ſenſe. 1 Mod. 42. No 
worthy v. Wyldman. 

13. If a note be brought to the perſon upon whom it is drawn 
for acceptance, and he keeps it, A. to whom the note was payable 
may produce T. S. to whom he had indorſed it with a blank indorſe- 
ment, as an evidence in an action of trover againſt the acceptor. 
Salk. 130. | 

14. Where an action is brought by the indorſee againſt the en- 
dorſor, the plaintiff need not bring evidence to prove the drawer's 
hand, bur he muſt prove a demand of money of the drawer, or that 
he could not find him. 1 Salk. 127, : | 

15. A bull of exchange drawn at Br iſſo upon one in London, it 
was held that the venire may be in either county. 2 Salk. 659. 
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How far a Verdi will aid an inſufficient Declaration. 


1. Where the plaintiff claimed a title to certain goods in the 
cuſtody of S. P. and claimed them to be his own, and intended to 
remove them ; and the defendant, in conſideration he would ſuffer 
them to continue, promiſed to ſee them forth coming ; after a ver- 
dict for the plaintiff for imbeziling them, the property of the goods 
ſhall be intended to be in the plaintiff, otherwiſe the jury would 
not have found a verdict. 1 Ven. 212. Evans's caſe. 

22. Where an action was brought upon an award, and it was 
awarded that the plaintiff ſhould pay the defendant 1ol. and the 
defendant ſhould enter into a bond of 4ol. for quiet enjoyment, after 
a verdict, the general averment of performance of the award ib all 
be ſufficient, though it be a condition precedent. Vivian v. Ship- 
ping, 3 Co. 385. | | 

3. Where the declaration was, that the defendant was indebted to 
the plaintiff for money lent to him, he ſuper ſe aſſumpfit ; and an- 
other count that cumg ; etiam that the plaintiff had found horſe- 
meat for J. S. ſuper ſe aſſumpfit, yet this after a verdict upon a writ 
of error was held well; becauſe, it was the defendant at firſt Inde- 
bitar' fuit, fc. ſuper ſe aſſumpfit, the ſame nominative caſe ſhall 
be carried by intendment into the ſecond promiſe, Salt. 663. 
Rex and Gate-Houſe. 

4. Where one of the promiſes was for money laid out for the uſe 
of the plaintiff, but does not ſay at his requeſt, it ſhall be intended 
after a verdi, 3 Lev. 366. Oliwerſon v. Mood. 

5. In an aſſumpſit for medicines, and for labour, in curing the 
defendant's daughter; after a verdi, a cure ſhall be intended. 
| Lev. 280, Lee v. Edwards, 

6. Where the action was brought againſt the executor, upon a 
promiſe of the teſtator, and the defendant pleaded non afſumpſit, 
but does not ſay, that he, or the teſtator aſſumpſit, it ſhall be in- 
tended, after a verdicb,, that the teſtater promiſed, 1 Lev. 184. 
Brawning v. Litton. | 

7. Where the declaration was pro opere ſuo facto, without ſaying 
what, or whether for the plaintiff ; held well after a verdi&, 1 Syd. 
425. Ruſſell v. Collins, 

8. Iſumpſit for neceſſaries, the defendant pleads nonage, the 
plaintiff replies, that it was neceſſaries for the defendant ſuitable to 
bis eſtare, and concludes to the country; held well afier a verdict. 
1 Hd. 341. Burton v. Chapman. 

9. Goods ſold and delivered to the defendant's father, and does 
not ſay at the plaintifPs requeſt ; it ſhall be intended after a werdi@. 
3 Keb. 756. Kent v. Deanbeney, Hill v. Tilly, 3 Keb. 642. 


o. Jo an action grounded upon an aſſumpſit, the defendant — 
plea 
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| plead the general iſſue, and give the ſtatute of gaming in evidence, 


F 334. 


Skinner 195. anonymus. 

11. Where an action is brought on a ſpecial agreement contain- 
ed in a note, and that is the only evidence, the court denied a copy 
to the defendant, Hill v. Aland, Salk. 215. 

12. If it be neceſſary in any place to alledge a requeſt at a cer. 
tain day, which is done accordingly, the plaintiff may give in evi- 
dence a requeſt at any other time, than that which is alledged in the 
declaration. 1 Syd. 268. 

13. In afumpfit evidence was given, that the debt was attached 
by the cuſtom of London, before the action brought, and that con- 
demnation had there been before plea pleaded ; and it was argued, 
that this would defeat the action; but it was adjudged, that if an 
attachment and condemmation be before the writ ſued out, it may be 
given in evidence on non aſſumpſit, becauſe it is an alteration of the 
property before the action brought; but as the attachment only 
was before the writ purchaſed, it ought to be pleaded in abatement, 
1 Salk, 280. Brook v. Smith. 

14. On a mutuatus for 10]. lent, providing 81, lent is not ſufh- 
cient, but on an inſimul computaſſet, that part was borrowed at one 
time, and part at another, it is good evidence. Show, 215. 

15. Upon an indebitatus aſſumpſit, matters of account cannot be 
given in evidence. Mod. Rep. 270. 

16. In an aſſumpſit for goods ſold, the defendant in mitigation of 
damages may give in evidence an eviction of the goods, Vent. 167. 

17. Upon non aſſumpfit, infancy may be given in evidence, but 
not upon non eft factum. Ven. 170. 

18. Where there was an aſſumpſit to pay moneyon requeſt, i! 
another did not, on non afſumfit pleaded, the plaintiff need not prove 
a requeſt, 1 Lev. 166. ; 

19. Upon a promiſe to pay ſo much upon the marriage of bi 
daughter, upon non afſumpfit, the defendant cannot give in evidences 


_ diſcharge of the contract, but in mitigation of damages he may. 


2 Lov. $1. 

20. Upon non aſſumpſit if it were an aſſump/it in fact, a releaſe 
or performance cannot be given in evidence, but in mitigation 0 
damages; but in the caſe of an aſſumpſit in law, they may be gen 
in evidence before the aclion brought. 1 Syd. 236, 5 3. Beckford. 
Clarke. 

21. An aſſumpſit by the huſband alone, for money received i 
the plaintiff's uſe the money was due to the plaintiff's wife as exect- 
rrix, and paid to the defendant as due to her, without the plaintiſf' 
knowledge. It is no evidence to maintain the action; but if it had 
been paid by the order of the plainriti, it is. Salk. 282. 


22. Where a man receives money by the appointment of an ad. 
miniſtrator, and the adminiſtration is repealed, an indebitatus afſunf- 


i 
by 


fit lies againſt the perſon that receives it; becauſe as he received 
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by the appointment of a perſon that had no power to make ſuch 
appointment, it was received as without an authority. Jacob v. 
Allen. Salk. 27. ; * A | FF 

23. Evidence, that the plaintiffs wife and the defendant account- 
ed; and it appeared that the defendant had borrowed 81, at differ- 
ent times of the plaintiff's wife; it was held good proof of an 
inſimul computaſſet. 1 Show. 215. Styart v. Rowland, |, © 

24. Where non aſſumpſit infra ſex annos, beſore the time of ſuing 
out the original, is pleaded, and the plaintiff replies, that the 
defendant did promiſe within ſix years before the ſuing out the ſaid 
original; ſo the ſame on plene adminifiravit, where the date is 
mentioned on the record; there you need nct ſhew it in evidence. 
Edwards v. Thompſon. 1 Show. 272. bl 

25. It is ſaid in Shower 301. in the caſe of Hartup and Wardle, 
to have been held by Mr. Juſtice Jones, that an indebitatus aſſump- 
ft lies not againſt. a man, where he. hath received money of the 
plaintiff, to lay out to à particular uſe, and he hath laid out part 
thereof accordingly, for that then he ought to be called to an account + 
for the ſame by an action of account; but if none were laid out, 
there an indebitatus afſumpfit lies to recover the money back again; 
ſo if it were expended to another purpoſe, for there the ſum is cer- 
tain, and may be demanded as a debt. 2 Show. 301. " 

26, Infaricy may be given in evidence on non aſſumpfit. 
Darby v. Boucher. | 

27. The plaintiff as executor, brought an indebitatus aſſumpſit, 
for money of the teſtator received after his death to the plaintiff's 
uſe, and produced the teſtator's debtor, who paid it as witnels ; 
but he was rejected; for by Holt Ch. Juſt, The plaintiff by bring- 
ing this action, determines the election he had of ſuing the origt- 
nal debtor, or the receiver, and allows of the payment; but if he 
be non-ſuited, the matter is at large again, and he may ſue the 
debtor ; and therefore the debtor {wears to diſcharge himſelf, and 
by conſequence is no 2vitneſs. 6 Mod. 151. Clerk. v. Dealy. 

28. 3. Lev. 152, Reſcous v. Williams, adjudged that a, witneſs 
who had laid a wager, where the action was upon money won at 
{ncing, thall be admitted as an evidence, and it ſhall only go to 

is credit, | e Touch 1 

29. Upon non afſumpſit infra ſex annos pleaded by the executor, 
a promiſe by the executor himſelf cannot; be given in evidence upon 
that plea, Salk. 28. Dean v. Crane. | HPP 
30. By a demurrer, to evidence all matters of fact that may lie 
in the knowledge of the jury are conſeſſed ; as where in an inferior 
juriſdiction, an arreſt was to be produced as evidence, and they 
proved the arreſt by virtue of the King's writ by a matter of fact, 


Salk, 1 79. 


waich ought eto have been by matter of record, for the writ ought we 335» 


to have been produced to prove itſelf ; but as there was a.demur- 
rer to evidence, after a verdict, it ſhall. be intended that the jury 


knew of the writ, 1 Lev, 87. Fitzharris v. Boiun, 
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31. The defendant pleads payment to one promiſe, and the general 
Me to another, and the jury find as to both non Aſumpſit. It ap- 
pearing that the jury found both iſſues for the defendant, that ſhall 
be taken to be a miſpriſion of the aſſociate, and it was ordered to 
be amended, and the plaintiff had judgment. 1 Cro. 149. Reyle v. 
Bag ſhaw. 5 

32. Where the promiſe was to pay the value of ſuch goods as 
were of J. S. and his partners, and iſſue thereupon, the verdid was 
found for the plaintiff, Finch for the defendant moved for a re- 
pleader ; which by Twijſden cannot well be, but rather a venire fa- 
cias de novo, 1 Keb. 289. and afterwards Twiſden ſaid, as the jury 
had found a matter impertinent, the court would not grant a replead- 
4 1k. 3201.80. | | | 
4 33. What was held an erroneous iſſue, Ney 114. Bradhy v, 


1 What was held a mis. trial in aſſumpſit. 1 Brownl. 7. 
Chimera v. Cod. | 
35. Where not guilty has been held a good iffue in afſump/i, 
1 Bro. 8. Glover v. Taylor. 

35. An attorney in an action upon the caſe, may declare for ſo 
much due for work and labour, and give his ſoliciting. in evidence. 


Skinner 218. Ambroſe v. Roſe. 


Damages. ' 


1. Wherever the damages upon an afſumpfit are inereaſed by the 
court in an aſſumpſit, as well as in any other action, they muſt be 
laid to be increaſed ex afſenſu partium, or at the inſtance of the 
plaintiff ; and for want of it the judgment was reverſed. Palne' 
148. Couflade v. Ayres, | 

2. Where the jury give damages generally, and part of the things 

| ſuppoſed to be found or provided by the plaintiff for the defendant, 
are ſuch as he ought not to have had any action for; the da- 
mages ſhall be ſuppoſed to have been given Gs that part, for which 
an action would lie. 2 Roll's Rep. 79. Anonymus. 1 Leon. 145. 


Anonymus. 


wd If an action upon the caſe be brought upon two promiſes, and 
oth are found for the plaintiff, the fury, may give entire damage! 
for both; for this is at the peril of the plaintiff ; for if the action 
does not lie for either one of them, the plaintiff ſhall not have ud 
ment for the other, but jt is not any inconvenience of the other par, 
if the action lies for both. Mich. 14. Fac. B. R. Payne and Selby 
adjudged. 1 RelPs Abr. f. 570. Letter R. pl. 1. | 

4. Where general damages (hall be intended for the whole =P 
in the declaration, 10 Co. 132. fo in other actions upon the cale. 
Moor 707. pl. 987. Cro. Elis. $60, 866. Hob. 189. 10 Co. 130- 
Moor 281 —ſo in debt, 1 Prownl. 70.— ſo in treſpaſs. Stile 174 
| 175 


t 
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175, 182, 399. 3 Leon. 213, Cro, Car. 21. 
in covenant. Cro. Elis. 685. Cro. Jaci 439. 

and for this, vid. 5 Co. 108. 
Helt. 51, 53, 
Cro, Fac. 239. 


Godb, 57.— fo 
1 Sand. 155.— 
10 Co. 130, 131. 3 Bulft, 131. 
Lit. Rep. 61. Stile 198. Cro. Eliz. 59, 560. 
1 Had. 38. Moor 281 —ſo where the plaintiff 
alledges two breaches of an award, one of which is ſuflicient, and 
entire damages are given. Bedel and Moor, 1 Leon. 170 adjudged 
5 Co, 108. cited, vid. Yelv. 35. where entire damages ſhall hinder 
plaintiff's judgment. Vid. 2. Roll's Abr. gg. letter E. and the notes 
there, 1 Rolls Rep. 423. 3 Bu. 258. 8. C. the judgment being 
given upon demurrer, and entire damages aſſeſſed upon a writ of 


he caſe upon a promiſe, if the plaintiff de- 
clares, that whereas the defendant was poſſeſſed of a ſhop in B. and 
of * ſeveral goods and chattels in the ſaid thop, in which ſhop the 
defendant adtunc exercuit the art or myſtery of a grorer ; the defen- 
dant, in conſideration the plaintiff would marry C. the daughter of 
the defendant, promiſed to pay ſo much money for her portion, and 
ſo much for apparel, and that ſhe would transfer, or turn over to 
the plaintiff her trade in B, aforeſaid, and the ſaid ſhop of the de- 
fendant there, and ſo much of the goods and chattels of the defen- 
dant in the faid ſhop, which ſhould be worth ten pounds; and that 
the would not at any time after exerciſe her ſaid trade in B. afore- 
ſaid, and that ſhe would lend to the plaintiff ten pounds, till a cer- 
tain time; and the plaintiff aſſigns a breach in all, and, among other 
things, that ſhe did not turn over to the plaintiff her ſaid trade at 
B. nor the ſhop aforeſaid z and all found for the plaintiff, and entire 
damages given ; and though it is impoſſible to aſſign her trade, yet 
it thall be intended, (if it be void and impoſſible, and ſignifies no- 
ching. and is of no ſenſe or meaning) that the jury did not give any 
damage for it; Trin. Car. B. R. between Grofſe and Pragnell, ad- 
judged ina writ of error upon a judgment in banco, and the judg- 
ment affrmed. Intratur P. 24 Car, Rot. 217. Stile 111. Allen 67, 
1 Rolls Abr. f. 577. pl. 5. 

6, In an action upòn the caſe, if the plaintiff declares, that whereas 
ihe defendant had bargained and ſold 40 tun of currans, at the rate 
of 46s, 8d. for every hundred weight to be delivered to the plain- 
uf, within three months then next enſuing diſcomputando ex eodem 
tretio pro quatuor menſibus; the defendant, in conſideration the plain- 
uff had then paid to him in hand 400l. in part of payment, and pro- 
wiſed to pay the reſidue to be due, diſcomputando ut prefertur,. for 
ne currants, upon the delivery of the currants to the plaintiff ; the 
defendant in confideratione inde, promiſed to deliver to the plaimift, 
ne currants within three months then next enſuing, and aſſigns a 
breach for the non-delivery of the currants, at the end of three 
months according to the promiſe z and upon no- 
the * and Damages a 


5. In an action upon t 


uilly pleaded, a 


deri is found ſed generally; 
and 


; 


| 
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and tho? it was objected, that it is not known what is intended bi 
the words in the bargain to pay 46s. 8d. for every 1o0lb. diſcom- 
putandum ex pretio pro quatuor menſibus; yet although the court does 
not know what is intended thereby, then it ſhall be intended by the 
court, that the jury did not give any damages for it. Mich. 23 Car. 
B. R. between Brewer and Southwood. Adjudged per Curian; 
Intratur Hill. 22 Car. Rot. 1372. 1 Roll's Abr. 577. pl. 6. 

7. If the plaintiff declares that he bought of the defendant diverſa 
bona & catalla, vis. unum fulcrum lei, Anglice, a field bedſtead, 
with a teſter and curtains of ſay, unum canopium (wocat' a canopy, ) 


Ec, and that the defendant promiſed to deliver bona pred but had 


not Ec, and there is a verdid for the plaintiff, and general damages 
given, it ſhall nor be preſumed, that any damages were given for 
the teſter and curtains, which were not alledged pofitive, but only 


expoſitive ; and this expoſition is too extenſive, tor fulcrum ſignifies 


P *337. 


the bedſtead only. 


Sixthly, Of the Judgment and Execution. 


1. Judgment may be reverſed quoad executionem only upon an 
Elegit. Hob. go. | 
2. Where and in what caſes a man may have judgment without 
convicting the defendant of any wrong. Hob. 198, 199. 

3. Where judgment may be reverſed by a writ of error, the par- 
ty ſhall-not be allowed to do it by plea, but a ſtranger to it muſt 
avoid it by plea, becauſe he is ao party to the judgment; as if a 
ſeire fucias be brought againſt the bail, it is a good plea for them to 
ſay, that the prineipal was dead before given; it is by way of ex- 
cuſing tliemſeves to bring in the body; but ir is not good to avoid 
the judgment, becauſe it is againſt the record, which muſt be avoid- 
ed by writ of error. Cro. Elis. 199. 2 Mod. 308. Rall Abr. 
449, 740. | | 

4. When a judgment is once executed, the goods are in cuſtodia 
legis, and ſhall not be taken away by an exchequer proceſs, or b. 
the commiſſioners of bankrupts. 3 Mod. 236. 152 

5. Judgment againſt two, who both died, a ſcire facias was 
brought againſt the adminiſtrator of one of them; and after tw 
nichils returned, ſhe brought an audita quarela, and judgment was 
given, that ſhe ought not to be charged alone, 4 Mod. 315. 

6, Judgment for the plaint'ff muſt not be ſigned till four days 
after the poſtea returned; alit' for the defendant, 5 Mod. 205. 

7. The antient manner of pleading in arreſt of judgment, was like 
other pleadings formerly, ore lenus at bar, but was always of ſome 
error appearing in the face of the record; and if at ſuch day the 
defendant had made default, then any body, as amicus cur”, might 
move in arreſt of judgment any matter, and plead that which * 
| , AA 5 part! 
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party himſelf might have pleaded, and for a precedent of a plea 
in arreſt of judgment, wide Co. Ent? 95. 

8. Where a judgment was reverſed, becauſe it appeared, that the 
money demanded was-not yet payable. 2 Saund. 107, 108, 

9. In aſſumpſit againſt an heir to pay money due on the bond 
of his anceſtor, judgment was ſtayed after a verdict for the want of an 
averment, that the heir of the obligor was bound. 2 Saund. 1 35. 

10. Where judgment was arreſted for the incertainty of a vir- 
dict, in that the jury found damages for the plaintiff, after the 

action brought in covenant, 2 Saund. 171. 

II. Where the court will not let a judgment (neglected) to be 
entered after a rule given, without examining into the cauſe of not 
entering it, 6 Mod. 59, | | | 

12. Judgment of a precedent Hillary Term, and the plaintiff died 
before coſts ſettled, and next Hillary Term judgment being entered, 
as of the firſt Hillary Term, was ſet aſide. 6 Med. 191. 

13. Ifa rule be for a cauſe to ſtay till the court be further mov- 
ed, and the court is divided, there needs no new rule from the 
court, and the plaintiff may, without more, enter up his judgment 
upon the verdict; but if the caſe be ruled to be put in the paper 
tor arangement, or the laſt rule be a cur' adviſare wult, and the 
court be divided, there can be no judgment. 6 Mod. 203. 

14. In B. R. after a rule to ſign judgment, there muſt be four 
days excluſive of the day on which the rule was given, and of 
which the judgment is ſigned ; but in the common pleas, they ſtay 
till the guarto die poſt, which is but four days incluſive, 6. Mod. 241, 

15. Where the plaintiff ſhall have judgment for that, for which 
the action is well brought, and be barred for the reſidue, and where 
not. "Goulds. 85, | 

16. If damages are inſufkciently aſſeſſed, or not aſſeſſed where | 
they ought to be, the plaintift by releaſing damages, ſhall have judg- | 
ment for the reſt. 11 Co. 56. | 

17. If an action be brought againſt an infant and another, and 
both appear by attorney, the judgment is erroneous, and ſhall be 
cverſed as to the whole. 2 Cro. 290, 

18. Indebitatus aſſumpſit againſt A. and B. judgment by default 
:gunſt A, B. pleads payment, and a verdict for him, this ſhall not 
aucharge A. Salk. 23. 

19. If the defendant moves in arreſt of judgment, upon which 
Judgment is ſtayed ſeveral terms, and then the plaintiff dies, the 
court may give judgment, nunc pro tunc, as of the firſt term, at 
which term the plaintiff was alive. 1 Syd. 462. . 

*20. If final judgment be entered without an interloeutory judg- P * 3.38. 
ment on a demurrer, it is error. 2 Med. Caſe 7. 

21, In an inferiour court on a demurrer to a plea, judgment was 
e pro cont” e, without quia widetur Cur', and held ill. 

SUR, 402, | 
dee more hereafter concerning Judgments, V. the Table. 
| There 
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There is likewiſe an action which ſavours of an Aſſumpſit, and f 
Tort; as an action for a diſceit, and on a warranty of that which 
is not ſo as it was warranted ; and there being but few caſes under 
this head, I ſhall inſert them only in the following manner, 


1. An action on the caſe in the nature of diſceit lies againſt one 
who cheats another at cards. Moor, 756. Baxter v. Woodyear and 
Orbet. And ſo it does for playing with falſe dice. 1 Cyo, go, 
Harris v. Bowden, © | 

2. For an infant affirming himſelf to be of full age, wi revera he 
was under age, per quod he got great ſums of money on mortgages ; 
and in this caſe the court was moved, that the defendant ſhould 
put in ſpecial bail; but the motion was not granted. 2 Hd, 
Chetwin v. Vennor. 

3. After a verdict for the plaintiff in an action on the caſe for 
affirming limſelf to be of full age, per quod the plaintiff lent him 
great ſums of money; ubi revera he was under age, and thereby 
had avoided his ſecurity ; after verdict for the plaintiff, it was 
moved in arreft of judgment, that no action lay againſt the defen- 
dant for this; and for this cauſe judgment was ſtaid. See 2 Hyd, 
253. Fohnſm v. Pye, S. C. 1 Lev. 169 | 

4. No action lies againſt a married woman for affirming herſelf to 
be ſole, per quod the plaintiff married her, becauſe all contracts of 
a feme covert are void. 1 Lewy, 247. Cooper v. Whetham & ux 

5. No action lies for one tenant in common againſt the other 
for a diſceit concerning the thing they are tenants in common of, 
1 Lev. 29. Graves v. Sacer. S. C. Raym. 15. . 

6. If any perſon ſells corrupted meat, though he do not warrant 
it, yet an action on the caſe would lie againſt him; ſo if one fell 
bad cloth, knowing it to be ſo, though he do not warrant it, an 
action on the caſe lies; but if the ſeller of the cloth did not know it 
to be bad, and did not warrant it, then no action will lie. See 
Keil. 91. | 

7. It 4. had money delivered to him to be paid to B. andC. 
knowing of this, comes to A. and affirms himſelf to be B and /. 
pays C. the money, A. may have an action on the caſe againſt (. 
for this diſceit. Moore 583. Thomſon v. Gardner. 

8. The plaintiff declared, that her ſervant bought 12 oxen of 
. the defendant for 80], for the plaintiff, and paid the 80l. and th: 

ſervant afterwards died; and then the defendant fraudulently and 
falſly affirmed to the plaintiff, that the 8ol. was not paid, with an 
intent to prevail on the plaintiff to pay the money over again, who 
idem adhibens to the defendant's allegations, did pay the 801, to the 
_ defendant, After verdict for the plaintiff, it was moved in arreſt o 
judgment, that no action on the caſe lay, but an action of account, 
ger 
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ur, the plaintiff may have either. V. Janes 196. Lad 
Fad v. Middleton, S. C. 6 Cre. 141. q 9" 4 
Action upon the caſe for diſceit; whereas Bernard Wells was 
the plaintiff's ſeryant in Cm Derby, and had 651. of the plaintiff's 
in his cuſtody, that the defendant to deceive the plaintiff of the ſaid 
65 l. quandam literam in the name of the plaintiff procured to be 
written, and directed it to the plaintifPs ſaid ſervant, and counter- 
feired the name of the 1 thereto, and ſcaled it guaſ with the 
faid plaintiff's ſeal, and cauſed it to be delivered to the ſaid Bernard 
Melli, affirming it to be the *plaintiff's letter, and that he was ſent P * 339. 
therewith unto him by the plaintiff ; whereupon he cauſed the ſame 
to be read, and upon reading thereof, underſtanding quod in eadem 
litera continebatur, that the plaintiff had appointed * ſaid Bernard 
to pay and deliver to the defendant the faid 651. to the uſe of 
Thomas Bartlet, to whora it was {ſuppoſed by the ſaid letter that he 
was indebted ; and affirmed that he was a ſervant wnto the faid 
Thomas Bartlet, and that he was to receive the ſaid 65 1. for his 
maſter. By reaſon whereof the ſaid Bernar/ giving credit unto 
him, paid and delivered unto him the money; ub; revera the letter 
was counterfeited, and he never ſent the defendant, nor was in- 
debted in any ſuch ſum &c, The defendant pleads Not guilty, 
and found againſt him to his damage of 105 l. and ir was thereupon 
moved in arreſt of judgment, br, that this ſuppoſition quandam 


. literam ſcribi fecit, where it ought to be /iteras, for it is not poſſible 

if that one letter could comprehend what was ſuppoſed to be wrote : 
ſecondly, that this action lies for the ſervant, and not for the maſter, 

r Thirdly, chat it was not ſhewn what was contained in the letter; 

if, for it is only, that the ſaid ſervant intelligebat what was therein 1 


written, and that might be his miſconſtruction. But all the court, 
aſter ſeveral motions, held it to be well enough; for the deceit and 
abuſe is to the maſter, and the loſs only to him; wherefore the 
action well lies for him, althongh it is not ſer down preciſely what 
was in the letter; but that ielligebat ſuch matter was contained 
therein, which is uncertain ; yet becauſe the deceit is alledged to 
be in the delivery of the counterfeit letter, and affirming, that he 
was ſervant of Thomas Bartlet, and ſent by the plaintiff to receive 
ſuch a ſum as due by him to the ſaid Thomas Bartlet, (all which 
was falſe) all which being a deceit ; upon the whole matter the 
ation well lies, and it was adjudged for the plaintiff ; and aſter- 
ward a writ of error being brought thereon, and all theſe matters 
aſſigned for error, the judgment notwithſtanding was affirmed. 2 
Cre. 223. Tracy v. Veal. 

10. An action on the caſe was brought for ſelling bills of public 
faith, that were falſe, knowing them to be falſe, with an intent to 
deceive the plaintiff ; on a demurrer to the declaration, ſeveral ex- 
ceptions were taken, but the moſt material one was, that the plain- 
(ilt {aid they were aſſigned to him in due form of law, but did not 

| expreſily 
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expreſsly ſhew hat that due form was; but it was reſolved by Roll 
Cuief Juſtice, that the ground of the action was the deceit, which 
Vas confeſſed by the demurrer ; and that all the other things were 


meerly matter of circumſtance ; and judgment was given for the 
plaintiff, Stile 343, 308. Fowke v. Boyle. 

11. In an action on the caſe for delivering of a falſe note of goods 
that were exciſeable, per quod he was forced to pay 50 l. After a 
verdict for the plaintiff, on Not guilty pleaded, it was moved in 
arreſt of judgment, 1ſt. That the act of parliament that erected the 
exciſe was not ſet forth. 2dly. That the damage was not coupled 
with the fraud, 3dly. That it was not ſhewn how he was obliged 
to pay the 50 l. But per Rolle, Chief Juſtice, the fraud is the ground 
of the action, and all theſe things are but matter of circumſtance ; 
in an aQtion brought ſor the recovery of damages for a fraud, it is 
no more neceſſary to ſet forth all the circumſtances, than in an 
action grounded on a fraudulent judgment, it is. neceſſary to fer forth 
all the proceſſes therein; ſo the plaintiff had judgment. Stile 368. 


Brighawell v. Robſon. 
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12. An action on the caſe was brought for affirming a term of 
years to be worth 2501. ubi revera it was worth but 100 J. Aſter 
ver ict for the plaintiff it was moved in arreſt of judgment, that no 
action lay on the bare affirmance of its value, there being no war- 
ranty ; and of that opinion was the court. Telv. 20. Harvey v. 
Young. But this is to be underſtood of things of uncertain value, 
becauſe ſuch things may be worth more to one than to another; but 
if the falſe affirmation had concerned a thing of a determined 
worth; as if the defendant had affirmed a houſe to be let for 501, 
per ann. whereas it was let for 20 l. the action would well lie. See 
2 Hd. 146. Leakins v. Cliſſet. S. C. 1 Lev. 102. 

13. Action upon the caſe, for that the defendant falſo & decep- 
tive ſold unto him ſuch a day 220 ſheep, affirming that they were 
his own ſheep ; ubi revera they were the ſheep of J. S. The de- 
fendant pleaded Not guilty, and found againſt him, and it was 
moved in arreſt of judgment that the action lay not, becauſe he 
doth not ſhew that the defendant had committed any offence in 
affirming them to be his; and he doth not ſhew that he had any 
damage, or that 7 S. had re-taken them, or ſued him for them ; 
as 24 Af}. 8. ſed non allocatur ; for the ſale of goods which were 
not his own, but affirming them to be his goods, knowing them t0 
be a ſtranger's is an offence, and cauſe of the action; and if he 
ſhould tarry until the goods were taken from him again, it might 
peradventure be miſchievous unto him, and he ſhould be without 
remedy : wherefore, abſente Montague, it was adjudged for the 

plaintiff, 2 Cro. 474. Furnis v. Leiceſter, See Show. 63. Croſs v. 
Gardiner. S. C. 4 Mod. 261. 

14. In an action on the caſe, the plaintiff declared the deſend- 
ant ſold him a gelding, and on the ſale did falſly affirm unto = 
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that the gelding was his own, and that he bred him of a colt, 
whereas he did not breed him, and that he was not the defendant's, 
but J. S.'s. After a verdict for che plaintiff, it was moved in arreſt 
of judgment, firſt, That this action did not lie, becauſe the defend- 


ant did not warrant the gelding. Secondly, It was not expreſsly 


charged in the declaration, that the defendant knew the gelding ro 
be another's ; but notwithſtanding theſe exceptions the court gave 
judgment for the plaintiff. Stile 310. Harding v. Freeman. 

15. An action upon the caſe in nature of a deceit, was brought, 
and the plaintiff declared, Whereas upon the ninth of June, 25 El. 
Queen Flizabeth was ſeized in fee of the advowſon of the vicarage of 
South-Stoke, whereunto the tithes in S. appertained ; to which vi- 
carage the defendant on the gth of June, 35 Elix. affirmed that he 
was lawful incumbent, and had right to the tithes, from the death 
of Thomas Vaughan the. incumbent ; whereupon the plaintiff, 16 
Jure, 35 Eliz. having communication with the defendant about his 
buying of the defendant the tithes appertaining to the ſaid vicarage 
after the death of Thomas Vaughan (who died 16 April, 35 Elix.) 
until Mich, following; that the defendant, adtunc ſciens that he had 
not any right or intereſt to the tithes (whereas he was never inſtituted 
and induQted) bur that they appertained to Evan Thomas, ſold them 
to the plaintiff for 30 l. falſ# & deceptive; and alledgeth in facto, 
that Evan T homas was preſented, admitted, inſtituted and inducted 
to that vicarage, wt, Aug. 35 Eliz and took the tithes, and ſo the 


plaintiff loſt them. The defendant pleads Not guilty, and found 


againſt him; and it was moved in arreſt of judgment, That the 
action lieth not; for an action in nature of deceit lieth not, where 
one ſells a thing which he has not any property in; and although 
he in diſcourſe undertook, that he was owner, and had a right to 
ſell, unleſs he warrants that the other ſhould enjoy it accordingly 
(which warranty ought to be at the time of the ſale) it is not good 
but there is not any warranty nor affirmance at the time of the ſale, 
that he had any right or title to fell ; for his affirmance that he was 
vicar, and had a right to ſell, was upon the ninth of Fune, and the 
ſale was the 16th of June after; and in proof hereof, relied upon 
5H. ). 41. 9 H. 7 21. and Chandelor and Lopus's Caſe, Paſc. 1. 
fac. And of that opinion were Tanfield, Chief Baron, and Altham. 
But if a man ſells victuals which is corrupt, without warranty, an 
action lieth, becauſe it is againlt the commonwealth ; as 9 H. 6 53. 
7H. 4. 15. and 11 Ed, 4. 6. and although the book of 42 Af. pt. 


$. was objeCted, where *one took goods from another and {old them, P * 


and the owner retook them, that an action upon the caſe was 
brought in nature of deceit, for this falfity in ſale, without any 
warranty, Tanfield thereunto anſwered, that the ſaid fact is not 
adjudged, but the party admits it, and takes iſſue ; yet if it 
vere allowed to be law, it is becauſe he there had poſſeſſion by 
tort, aud ſo had colour in ſhew to be owner; and he was deceived 

by 


341. 
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by buying of them, who had only gained a tortious poſſeſſion : and 


although he had not any right, yet every one took conuſance of him 


as owner, and he himſelf knew that he was not the right owner; 


which is the reaſon that the action was maintainable : but here he 
had not any poſſeſſion; and it is no more than if one ſhould ſell lands 


wherein another is in poſſeſſion, or a horſe, whereof another is poſ- 


ſeſſed, without covenant or warranty of enjoyment, it is at the peril 
of him who buys; and there is no reaſon he ſhould have an action 
by the law, where he did not provide for himſelf ; wherefore it 
was adjudged for the defendant. 2 Cro. 196. Roſawell v. Vaughan, 

16. Action upon the caſe ; whereas 10 Decemb. 1 1 Fac. there 
was communicatian betwixt the plaintiff and defendant, concerning 
the hiring of the plaintiff io carry for the defendant, with horſes 
and wain, a load of madder, from Exhall in the county of Eſex, 
unto Uppingham in the county of Rutland; and that then and there, 
to deceive him in the carriage thereof, he affirmed fraudulently that 
the ſaid load of madder was but of 800 pounds weight; and that 


he giving credit to this affirmation, undertook the carriage of the 


{aid madder, and that the defendant promiſed to pay him for every 


hundred weight 2s. 8d. and that he giving credit that the ſaid 


madder was 800 weight, carried it according to the ſaid agree- 
ment, and alledges in facto that the ſaid load of madder weighed 
much more than 800 weight, vis. 2200 weight, by reaſon whereof 
his horſes drawing the ſaid wain, with the load of madder, beitg 
laden with ſo great weight, were compelled ita wehementer laborare 
V trahere, that ſeven of his horſes which drew the ſaid wain, rati- 
one inde peribant, per quod, Ic. The defenda t pleaded Not guilty, 
and found againſt him; and it was now moved in arreſt of judg- 
ment, that this action lieth not; for he being hired to carry by the 
hundred, it was his own folly to overload his horſes, and it was a 
matter which lay in his own view and conuſance ; and if he doubted 
of the weight thereof, he might have weighed it, and was not 
bound to give credit to another's allegation z and being his own 
aegligence he is without remedy ; as where A. buys an horſe, upon 


| warranting him to have both his eyes, and he had but one, 4. i, 


remedileſs ; ſor it is a thing which lies in his own conuſance, and 
ſuch warranty or affirmation is not material, or to be regarded 
But otherwiſe it is in caſe where the matter is ſecret, and lies pro- 
perly in the conuſance of him who warranted it, and cannot be 
known to him who buys or makes the contract; for the law g'vG 
no remedy for voluntary negligence ; and of that opinion was the 
whole court, although it was ſaid, that there was apparent fraud 
here in him who affirmed, fc. and peradve sture the plaintiff wi 
a ſtranger to the weight when he undertook the carriage, and |" 
no weights to weight it; but it was anſwered, it was his neg. 
gence, that he would take a weight ſo far exceeding the affirmation, 
without cauſing it to be weighed ; wherefore judgment was ſtaic. 
2 Cro. 386. Baily v. Merrell, S. C. 3 Bulſt. 94. 1 00.793 


17. Act 
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on Actions on the Caſe. 


17. Action upon the caſe ; whereas Bud had brought an action / 
of debt in the common bench, upon a bill of 40 l. againſt the plain» 
tiff, and upon examination, it appeared to the court, that all beſides 
28 8. was paid; whereupon they in Trinity term, ordered, that if 
the plaintiff would accept of the 28s. with ſuch damage as the 
court ſhould aſſeſs, then the now plaintiff ſhould imparl until ofa- 
bis Mich. That the defendant knowing this order, had procured a 
nikil dicit to be entered, and upon this deceit he brought this P * 342. 
ation, And it was thereupon demurred, Firſt, In regard of the | 
manner of the pleading, becauſe he doth not aver, that he tendered 
the 28s. for otherwiſe the plaintiff (then defendant) was not to 
have the benefit of the order. Secondly, This action lies not in 
reſpect of the matter; for this entering of the ni/il dicit is the fact 
of the court, whereupon none can reap advantage, nor any action 
lies for it; and in proof thereof was cited 26 A. pl. 46. and 21 
Ed. 4. 22. where a writ of privilege was granted without cauſe, 
no action lies. But all the court held, that the action for this mat- 
ter would well lie, for procuring a ni/il dicit to be entered in 
abuſe of the court, whereby the party, defendant in the action, 
{uffered prejudice. And therefore if one procures another to ſue 
me without cauſe, an action lies not againſt him who ſued without 
cauſe ; but for this falſity in procuring my vexation, an action well 
lies. So where one caſts a protection in delay of my action; and 
likewiſe for every falſity an action on the caſe is maintainable ; but 
here this is not good for the matter, becauſe there is not any tender, 
or refuſal in the other to accept of the 28 s. alledged ; for without 
that there is not any breach of the order in the now defendant ; and 
his then procuring of the niſil dicit was lawful z wherefore judg- 
ment was arreſted. 1 Go. 793. Berren v. Bud. 

18. In an action upon the caſe, whereas the defendant being a 
goldſmith, and having ſkill in jewels and precious ſtones, had a 
ſtone which he affirmed to Lopus to be a bezoar-ſtone, and ſold it 
unto him for 100 l. ubi revera it was not a bezoar- ſtone. The de- 
tendant pleaded Not guilty. After verdict, and judgment for the 
plaintiff in the King's Bench, error was therefore brought in the 


nd Exchequer-chamber ; becauſe the declaration contains not matter 
ed, ſufficient to charge the defendant (wiz), That he warranted it to 
ro- bea bezoar- ſtone, or that he knew that it was not a bezoar- ſtone; for 
be i may be, he himſelf was ignorant, whether it was a bezoar- ſtone 
Ives or not, And all the juſtices and barons (beſides Anderſon) held, 
the that for this cauſe it was error ; for the bare affirmation, that it 
aud was a bezoar-ſtone, without warranting it to be ſo, is no cauſe of 
” ation ; and although he knew it not to be a bezoar-ſtone, it is not 
a 


material; for every one, in ſelling of his wares, will affirm that his 
egil wares are good, or the horſe that he ſells is ſound ; yet if he war- 

rants them not to be fo, it is no cauſe of action; and the warranty 
L vupht to be made at the ſame time of the ſale ; as Fitz. N. B. 9: 
19 c. 
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c. and 98. b. 5 H. 7. 41. 9 H. 6. 53. 12 H. 4. 1. 42 Af. 8. 
7 H. 4. 15. Whereas, foraſmuch as no warranty is alledged, 
they held the declaration to be ill. But Anderſon, to the contrary; 
for the ſelling it for a bezoar, whereas it was not fo, is a cauſe of 
action; but notwithſtanding it was adjudged to be no cauſe, and 
the judgment was reverſed, 2 Cro. 4. CHandlor v. Lopus. 

19. In an action on the caſe, the plaintiff declared, that the de- 
fendant being poſſeſſed of divers goods, viz. of three counterfeit 
jewel:, and having factors in Barbary, and knowing that the plain- 
tiff was beyond the ſeas, he acquainted his factor therewith, and 
commanded him to conceal the counterfeiting thereof, and directed 
him to the plaintiff, being there; and the factor came unto the 
plaintiff, and entreated him to ſell thoſe jewels for him, telling him 
they were good jewels ; whereupon the plaintiff not knowing that 
they were counterfeir, fold the jewels, being of the value of 100], 
to the king of Barbary for 8001. and delivered the money to the 
factor, who delivered it over to his maſter ; that the king of Bar- 
bary afterwards finding they were counterfeit, committed the plain- 
tiff to priſon until he repaid the ſaid king 8001. and that after- 
wards the plaintiff requeſted the defendant io pay back unto him 
the ſaid 800 l. and he refuſed, The defendant pleaded the general 
iſſue; and the jury upon a ſpecial verdict, found all this matter, 
excepting, that the defendant had directed his factor to the plain- 

tiff, and that the defendant had commanded his ſactor not to diſ- 
P * 343. cover that the jewels were counterfeit. And it was argued for 
the plaintiff, firſt, that where ene is party to a fraud, all which 
followed by reaſon of that fraud, ſhall be as done by him ; and 
here the defendant is the firſt actor in this fraud; firſt, by his 
knowing they were counterfeit; ſecondly, by ſending his ſaQor, 
and felling them in Barbary. And to that purpoſe were cited 
Plewd. Comment. 47 3. Saunders's Caſe of the poiſoned apple; and 
Co. 9. 81, Gory's Caſe ; and in this caſe it is a deceit, although 
there be not any warranty; as 9 H. 6. 53. and 21 . pl. 41. and 
42 Af. pl. 8. 7 H. 4.15. 11 E. 4. 6. 5 E. 4. 126. and O. 4. 
18. 20 H. 6. 35. and Chandler and Lopus's Caſe adjudged in this 
court 1 Fac. where one ſells a bezoar-ſtone, ſciens that it was coun: 
rerfeir, and he did not warrant it; yet for that it was ſciens, the 
plaintiff had judgment. Secondly, he held, that although the jury 
had not found all the matter contained in the declaration; yet be- 
cauſe they have found matter ſufficient, the plaintiff ſhall recover : 
and to that purpoſe were cited Bride's Caſe, in Dyer 75. and vr 
Jo/m Sydenham's Caſe v. Man in this court, where the words were, 
If Sir John Sydenham could have his will, he would kill, &c. and the 
jury found that he ſpake theſe words, I think in my conſcience if Sir 
John, c. And it was adjudged, that although the verdict be dif- 
ferent, the plaintiff could recover, Cc. ſo here, c. And it was 


argued to the contrary for the defendant, that the finding in the ; 4 
Ich 
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on Actions on the Caſe: 


dict is ſo material in point of variance, that there remains not mat- 


ter ſufficient in the declaration to maintain the action, Firſt, They 


cannot be ſaid to be counterfeit jewels becauſe it is confeſſed by the 
plaintiff, and ſo ſound by the jury, that they were of the value of 
1001, which is a competent value for good jewels, and the value 
of the jewel conſiſts in the eſtimation of him who will buy it; and 
to that purpoſe was eited 38 39 Fliz. in the Common Bench, 
Dampat v. Symſon. Secondly, becauſe there was not in this cafe any 
warranty made to the plaintiff, that it was a good jewel; as 11 Ed, 
4.6. 7 U. 4. and 13 H. 4. 1. Thirdly, That the deceit done 
unto the plaintiff js found to be done by his ſervant; and the jury 
find that the maſter did not command the ſervant to conceal them to 
be counterfeit; and then by his general power to fell the maſter 
jhall nor be charged, if rhe ſervant exceed his power. Vid. g. H. 6. 
33. and Doctor and Student, 137. Fourthly, For that the ſervant 
had but a power given him from his maſter to ſell, which power he 
cannot affign over to another, Therefore for theſe material vari- 
ances an action upon the cafe, being an action founded upon the 
truth of his cafe, which if it fail, the action alſo peritheth, he con- 
ceived the gction was not maintainable; and to that opinion the 
juſtices inclined, and principally for the third reaſon. And in Trin. 
16 Fac. it was argued again by Davenport, for the plaintiff, who 
anſwered to that objection, that for the ſale by the ſervant, the 
maſter ought not to be reſponſible; and he ſaid, that as the fraud 
in the maſter was general, and his direction for the ſale thereof, 
therefore he {hall be anſwerable for the damages that any particular 
perſon hath thereby z and compared it to the caſe of 27 H. 8. 22. 
ofa nuſance in the highway; and what is done by the ſervant, the 
maſter hal! not avoid, appears 9 H. 6. 53. and 11 Ed. 4. 6. Long 
5. Ed. 4. 17. Dyer 238. In this caſe alſo the maſter's receipt 
of the money for the jewels joined with his precedent command, 
ſhall charge himſelf; for an affent ſubſequent without any prece- 
dent commands, ſhall charge him as his own act. 2 H. 7. 17. 2 
1.4.18. And as to that objection, that there is ſuch material 
variance betwixt the verdict and the declaration, that ir deſtroys 
the action. He ſaid, that where many circumſtances are alledged to 
duce an action, and ſome part of them are material, and ſome 
ros, if ſo much be found by the verdict to maintain the action, it is 
good — otherwiſe it is in an aſſumpſit upon two conſidera- 
dans ; 1f the jury find the one, and not the other, there the action 
falle, becauſe the aſſump it is found upon the total conſideration; 
* 27 Ul. 8. 24. Sir Thomas Coventry, ſolicitor general, for the de- 
-ndant, and he vouched ſeveral caſes wherein the maſter is not 
charged for the act of his ſervant; as to the book of 9 H. 6.53. 
mad againſt him, he faid, that Fug. N. B. f. 94. is otherwiſe; 
which is, that if one ſells certain pipes of wine, with warranty, and 

are corrupt, action upon the caſe lies; which implies, that it 


lies 
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lies not without warranty, that may be reconciled ; for as 11 E. 4, A 
6. is, if a man ſells corrupt vituals, and action upon the caſe lies 0 
without warranty, becauſe it is prohibited by the law to ſell corrupt tl 
victuals; but in the ſame caſe of wine, if it be ſmall wine, and = 
the party buys it for ſtrong wine, no action lies. And in this caſe, 1 
although the defendant commanded his ſervant to ſell, Kc. it is to b 
be taken a ſale in a lawful manner; as 11 Ed. 4. and 9 H. 6. 51, 4 
13 H. 7.15, The plaintiff alſo in this caſe, hath not alledged w 
any legal damage; for he ought to have alledged, that he was ar- A 
reſted and impriſoned after the law of Barbary ; but if the impriſon- ch 
ment were tortious, then he hath not any legal damage; as 38 H. an 
6. is. But here be three material variances betwixt the declaration W 
and the verdict, ſo as there cannot be any cauſe to maintain this 
action. ec. Dodridge, Juſtice, If a goldſmith makes plate, where- 'th 
in he mingles droſs, ſo as it is not according to the ſtandard, and W) 
ſends his ſervant to a fair to ſell it, who ſells it for good plate, ac- de 
cording to the ſtandard, an action upon the caſe lies againſt the mal- hoc 
ter. Ad quod Montague aſſented, becauſe it fails in the price in jus 
filver. But here it fails but in the value; for jewels are fold for cal 
their valuation. Note this diverſity pretis & waloris, Haughton, ſha 
juſtice, if one command his ſervant to ſell an ill horſe, and the ſer. 9. 
vant ſells him for a one, whereby the ſervant is arreſted and | 
indamaged, yer the ſervant ſhall not have his remedy againſt his maſ⸗ fen 
ter. And Doderidge cited a caſe to be adjudged 33 £lis. in the lau 
Common Bench; a clothier of Gloucefter ſhire ſold very good cloth ; in: 
ſo that in London, if they ſaw any cloth of his mark, they would that 
buy it without ſearching thereof ; and another, who made ill cloth, We 
put his mark upon it without his privity, and an a@ion upon the 2 
caſe was brought by him who bought the cloth, for this deceit, and ſeng 
_ adjudged maintainable, But the court in the principal caſe inclined on: 
in their opinions againſt the plaintiff, 2 C. 468. Southern v. was 
How, F. C. 2 Roll. 5. S. C. Popham 26. S. C. Bridgman 125: cont 
Note; By the other books it does not appear that there was any judg- fron 
ment given in this caſe ; but Bridgman ſays, judgment was g1ivel plaj 
for the defendant. by ; the 
20. Action upon the caſe, for that the defendant, 31 Mai, 19 2 
Fac. had bargained with the plaintiff to ſell him a mare; the de- that 
fendant adtunc & ibidem ſciens the ſaid mare to be lame & vari was 
infirmitatibus deficere, viz. with ſpavins, ſplints, & ad laborandun cen, 
impotentem, equam præd ſanam & abſque ulla infirmitate warrant it ap 
wit, eandem equam pred 31 Maii, 19 Jac. pro 20 l. apud Londn, was 
Ec. eidem Willielmo falſo & fraudulenter adtunc & ibidem wendidit cout 
D fic dictus deſ. fallaciter decypit the plaintiff in the ſaid mare, io chief 
bis damage, &c. The defendant pleaded Not guilty, and found the e 
| againſt him; and it was moved in arreſt of judgment, that the de- ſcein 
claration was not good ; firſt, becauſe he doth not ſay, warramr that 


zarndo vendidit ; for otherwiſe it may be, that the warranty Wis ® 
Ole 
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one time, and the ſale at another time, although they were both id 

one day, and then the action is not maintainable. And although 

the precedents in the book of entries, be in this manner, it was an- 

_ ſwered, that it is warrant, vendidit, which being ſhortly writ, 

may be expounded warrantizando, which conjoins it to the fale ; 
bur as it is, it may be otherwiſe intended, and then the declaration 
is naught. Secondly, this declaration is uncertain for want of the 
word (et) after the warrantigavit ; for as it is, it is inſenſible. 

And of that opinion were Doderidge and Chamberlain. But Lea, „ 
chief juſtice, did not deliver any opinion; *wherefore the defend- P 34 5+ 
ant appearing, the plaintiff declared de now. 2 Cro, 630. Sir 
William Pope v. Leawwyns. 

21. In an action upon the caſe was brought in nature of a deceit, 
that the defendam had ſold to the vlaintiff certain ſheep, and had 
warranted them to be ſound, when in truth they were rotten. The 
defendant pleads, that they were ſound at the time of the ſale, et de 
hoc ponit ſe ſuper patriam. The plaintiff demurs, and it was ad- 
judged for him, becauſe the defendant had taken a traverſe to the 
cauſe of action, vis. ab/que uc, that they were rotten ; and iſſue 
ſhall. not be taken upon two affirmatives. 4 H. 7. 13. 4. 1H. 7. 

9. l. e. My 124. Reedhead v. Harper. S. C. Telv. 124. 

22. In an action on the caſe the plaintiff declared, that the de- 
fendant fold him tithes for ſo much money, ſciens that he had no 
lawful title to them; After a verdict for the plaintiff, it was moved 
in arreſt of judgment, that the declaration did not expreſsly charge 
= yo defendant had no title ; yet the plaintiff had judgment, 

4 407. 

23. In an action on the caſe, the plaintiff declared, that the de- 
ſendant ſold him two oxen, and warranted them, &c. The ju 
on mn culp” pleaded, found that the defendant ſold one ox; and it 
was afſedged that this did not maintain the declaration, becauſe the 
contract, which is ſuppoſed to be joined to the warranty, is variant 
from what the jury found; but the court gave judgment for the | | 
plaintiff, * beeauſe the action is grounded on the deceit, and not on | 
the warranty.. 1 C. 884. Grawvenor v. Meere. ab 

24. In an action on the caſe for a deceit, the plaintiff ſet forth, | 
hat he bought ſeveral parcels of ſilk for filk, whereas it 
vas angther kind of filk ; and that the defendant knowing this de- 
ce, ſold it him for . filk. On the trial, upon Not guilty, 
it appeared that there was no actual deceit in the defendant, who 
vas the merchant, but that it was his factor beyond ſea ; and the 
coubt was, if this deceit could charge the merchant ? And Holt, 
chief juſtice, was of opinion, that the merchant was anſwerable for 
the deceit of his factor, Song not criminaliter, yet civiliter ; for 
ſeeing ſome body muſt be a loſer by this deceit, iris more reaſonable 
at he that employs and puts a truft and confidence in the deceiver, 

!hould be a loſer, than a ſtranger ; and upon this opinion the plain- 
'll bad a verdiQ. 1 Salk. 289. Hern v. Nicholas, 
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In this Action for Trover and Converſion, the Caſes in the Books 


are diſtributed under the following Heads. 


Firſt, In what Inſtances it hath been held that this Action may 


be brought. 

Secondly, By whont. | 

Thirdly, Againſt whom this Action may be brought. 

Fourthly, Of the Declaration. 

Fifthly, Of the Plea. 

Siæthily, Of the Trial, Verdict and Evidence. 

Lafily, Of the Judgment and Execution, and the Conſequence 
of ſuch Judgment. . 


Firſt, In what Inſtances it hath been held that this Action may be 
8 brought. 

I. The trover 1s but an inducement to the wrong complained of, 
and it is the converſion only that is material; as where an action 


upon the caſe was brought upon a trover and converſion of twenty 


5 345 barrels of „butter, and declared, that by negligently keeping of 


them, they were become of little value; upon which there was a 
demurrer in law, and by the opinion of the whole court upon this 
matter no a gion lieth; for a man who comes to goods by trover, 
is not bound to keep them ſo ſafely, as he who comes to them by 
bailment. Walmeſley : If a man finds my garments, and ſuffereth 
them to be eaten with moths by the negligent keeping of them, 10 
action lieth : but if he weareth my garments, it is otherwiſe ; for 
wearing is a converſion, 1 Leon. 224. Waldgrave v. Ogden, re- 
ported in 1 Cro. 229. by the name of Mulgrave v. Ogden. 

2. If a man takes my horſe and rides him, and alter redelivers 
him to me, yer I may have this action againſt him; for this is 2 
converſion, and the. redelivery is no bar of the action, but ſhall 
be only in mitigation of damages. Trin. 38. El. B. R. per curian, 
in the counteſs of Rutland's Caſe. 1 Rolls Abr. 5. Letter L. fl. l. 
1 Leon. 223. Goulaſb. 15 5. Stile 261. 1 Bulſtr. 38. 

3. If a man finding goods, and knows them to be mine, and be 
refuſes and denies to deliver them to me, this is a converſion in lar, 
Mich. 38, 39 EI. R. R. between Eaſion and Newman, per Ci 3 
which intratur Hil 37 El. B. R. Rot. 460. for the denial make: 
him a treſpaſſer ab initio ; for this thews his intention to have bert 
ſo ab initio, 1 Roll's Abr. Letter L. pl. 2. 

4. But it was held, 2 Bulſt. 312, that if a man has my horſe, 
and I demand it, and he refuſes to deliver it, telling me he £0 
not know whether 1 am the right ov;ner or no, it is no com erf. 
Moer 460, 843. 1 Rell's Rep. 131, V. 2 Rolls Ar. $61. J. * 
5 | 
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If a man delivers goods or money to another, and after upon 
my demand he refuſes to reſtore them; yer this is no converſion, 
but only evidence of a converſion, in as much as he came to them 
by my own delivery, Hill. 12 Fac. B. R. between Iſaac and Clerk, 
Moor 841. 

6. If I deliver goods to a common carrier to carry to a certain 
place, and after the goods are ſtole from the carrier, this is no con- 
verſion in the carrier, ſo as to charge him in a trover and conver- 
ſion ; but an action upon the caſe lies againſt him, as a carrier upon 
the cuſtom of the realm to carry goods fafely, and them to deliver 
as he is appointed. Mich. 14 Car. B. R. between George and Wil- 
burn, per Curiam, in arreſt of judgment. 1 Rolls Abr. f. 6. pl. 1. 

7. If one delivers goods to another to be kept ſafely, whether for 
hire or not, and the party undertakes to do it; if by his default they 
aredamnified, caſe or detinue will lie; bur if the party bring detinue, 
he ſhall recover the goods in ſuch plight and condition as they are 
in, and it ſhall be adjudged the folly of the plaintiff to brivg an 
action which is no adequate remedy, when he might have had one 
that was; bur if the party ſell the goods, then the bailor iÞal] have 
an action of detinue, not one of trover, according to the opinion of 
ſome ; but according to the opinion of others, (and ſo the law is 
now underſtood) the party hath his election, and may bring either; 
for the ſelling the goods is a miſdemeanor, which is ever a good 
cauſe to bring an action on the. caſe. See Keil. 160. See 4 Leon. 1 89. 

8. An action of trover and converſion of 100 muſk cats, and 60 
monkies ; the defendant pleads not guilty, and found againſt him : 
and it was moved in arreſt of judgment, that an action lay not, be- 
cauſe he doth not ſhew, that they were tame or reclaimed ; as 12 
H. 8. and 14 Elix. Dyer, for a hawk, ſed non allocatur ; for they 
be merchandize, and valuable; and ſo it is of an action for a par- 
rot, Wherefore it was adjudged for the plaintiff, 2 Co. 262. 
Grymes v. Shack. 

9. An action of trover was brought for ſeveral things, and among, 
the reſt de uno AEthiope, vocat. a negro ;z and on Not guilty pleaded, 
verdict was for the plaintiff, and ſeveral damages, and as to the 
negro it was moved in arreſt of judgment, that the action would 
not lie, for that the owner had not an abſolute property in him; he 
could not kill him as he *could an ox. And it was ſaid that property Þ # 
implies the right of having and enjoying, and diſpoſing ; but it does 
not always imply a power to deſtroy ; though this power holds in 
beaſts, fowl and fiſh, which were made the property of mankind 
by the act of God, and have a natural exiſtence ; yet in things in- 
corporeal, which conſiſts in Jure tantum ; it being a property ex 
in/lituto only, the owner has only a power according to the meaſure 
of his inſtituted right: And it was inſtituted in the caſe of a com- 
mon, a way and a ward, On a Ca. Sa. the plaintiff has an intereſt 
in the body of the priſoner as a pledge, not to ſell, but to keep, 

Vor. I. F F | aud 
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Moſes a man may be a ſlave ; and a ſlave was a chattel, his maſter's 


60. As villains are regardant to land, it is a different thing; and 


deliver him; for by magna charta he muſt be liber homo, 2 Inf. 
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and it goes to executors. Hob, 61, In a ſervant, to work him; 
in a captive, to ſel] him. Leg. 102. F. M. B. 18. a. B. V. C. 295. 
Bro. Property, 38. 1 H. 6. ch. 5. in Raft. 2 19. Cot. Ab. 460. That 
the writ de nativo habendo muſt lay the explees of a villain in work- 
ing and taxing him at will. Co. Ent. 406. That by the law of 


money, Exod. xx. 21. That by the ſame reaſon there may be a 
ſervus prædialis, i. e. a villain 3 one may be a ſervus perſonalis, and 
that firſt a captive, and afterwards a villain. Hob. 27. Brownl. 78. 
A villain in groſs is a chattel, for he is of a periſhable nature, and 
cannot endure for ever. So is Fitz. Diſcontinuance, 16. Br. Villain, 


in that reſpect they are inheritances, and fo are the charters. Every 
villain is intended in law regardant ; the writ in the regiſter there. 
fore ſuppoſes him to be nativum ſuum, but before he was a villain, 
he was a captive, and then a chattel : laſtly it was inſiſted, that the 
court ought to take notice that they were merchandize, and cited, 
2 Go. 262. The caſe of monkies. 2 Lev. 201. 3 Keb. 785. 
Infl. 112. If I impriſon my negro, a habeas corpus will not lie to 


45. Sed curia contra; men may be the owners, and therefore 
cannot be the ſubje& of property. Villainage aroſe from captivity, 
and a man may have treſpaſs quare captivum ſuum cepit, but caunot 
have trover de gallico ſuo ; and the court ſeemed to think that, in 
treſpaſs quare captivum ſuum cepit, the plaintiff might give in evi- 
dence, thar the party was his negro, and he bought him, 2 Salt, 
666. Smith v. Gould. See 2 Lev. 201. Butts v. Penny. 2 Lt, 
337. Chambers v. Warkhouſe, „ 

10. To an action of trovet and converſion of 25 l. the defendant 
pleaded Not guilty; and the jury ſound a ſpecial verdict, chat the 
defendant being ſervant and factor to the plaintiff, ſold twenty quar- 
ters of his maſter's corn for 25 l. and receiving it, converted it to 
his own uſe. Stephens moved for the defendant, that this verdi is 
found for him; for this 25 l. was never in his maſter's poſſeſſion, 
nor his money, and this action lay not, but rather an account. 
This alſo is money out of any bag; wherefore, &c. But Fenner 
held, that it is found for the plaintiff ; for the poſſeſſion of the ſer- 
vant is the maſter's poſſeſſion, and it is as if he always had it in 
his poſſeſſion. And it hath been adjudged, that the ſervant being 
robbed, the maſter may well bring the action; and that was the 
Lord Rich's caſe, . Clinch doubted. Afterwards this caſe being 
moved again, the plaintiff had judgment, but that judgment on 4 
writ of error, was reverſed ; becauſe money being a thing that 
cannot be known, the property was in the ſervant, and it appears 
by the writ that the property of the money is in the receiver; ſo i 
is in caſe of bailment of things that are undiſtinguiſhable, the pro- 
perty of them is in the bailee. 1 Cro. 638, 661, 746. Holydoy - 
Hicks. 53 ; 1 

11. 
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on Actions on the Caſe. 
11. In an action upon the caſe ſur trover and converſion, 
grounded upon a deceit, the cafe appeared to be this; that where 
there was A. B. and C. A. was indebted-to C. in ſuch a ſum of 


| money, and B. in ſuch a ſum of money was indebted to 4. It was 
agreed between A. B. and C. that B. in diſcharge of his debt unto A. 


unto him *certain commodities, which he had in his hands and po 

ſeſſion, being properly the goods and commodities of A. and which 
B. by and with conſent. of A. did aſſume, promiſe, and undertake 
to deliver unto C. in diſcharge of the debt of 4. unto him, and C. 
was contented to accept thereof, According to this agreement made 
between them, B, did not according to his promiſe or undertaking, 
diſcharge the debt of 4. unto C. by delivery of the goods unto him, 
but contrariwiſe did convert them unto his own uſe, after the death 
of A. and for this C. brought his action on the caſe for a trover and 
converſion grounded upon this diſceit; and whether. this lieth or 
not, is the queſtion. Curia, The whole court agreed clearly in 
this, that the action is well maintainable ; for if a man bails goods 
to one, to bail them over to another, if he to whom this bailment 
was thus made to bail them over, contrary to the truſt in him re- 
poſed, doth not deliver them over, as he was to have done, but 


himſelf liable to an action, both of the firſt bailor, and allo of the 
party to whom they were to have been bailed over, and either of 
them may well have his action againſt him for this. And natwith- 
ſtanding the third perſon here, to whom the goods ought to have 
been bailed, had never the poſſeſſion of them ; yer this converſion 
and non-feafance of that which he ought to have done, is a wrong, 
and very prejudicial to C. the third perſon. And for this wrong, 
and prejudice, he may have his action on the caſe, as well as he 
firſt, bailor, But both of them ſhall not have their actions; but the 
that firſt begins his action, ſhall go on with the ſame. Curia. The 
whole court alſo agreed clearly in this, that this not bailing over, 
and delivery of the goods by E. the firſt bailee, unto C. in fatisfac- 
ton of the debt of A. and according to the agreement made between 
4. and B, that this doth clearly in law amount to make a conver- 
hon ; and that by this he has made himſelf ſubject and liable to an 
iCion to be brought by the party to whom he ſhould have delivered 
dem. Williams, juſtice, If a man delivers a deed to one, to deli- 
er the ſame over to another, and he doth nut deliver the ſame over 
*cordingly, the party to whom the deed was to have been deji- 
ered, may well have his action for this not delivery of the deed 
unto him; and with this agrees the caſe in 28 H. 8. Dyer fl. 20, 
21. fl, 125, 228. in the grocers caſe of London : by Mountague 
there; if a man delivers money to bail this over, if the bailee doth 
"t perform the condition, he is by this a debtor ſor the money, or 
«countable at the pleaſure of the bailor. And there /. 123. in 
Ff 2 every 


ſhould diſcharge the debt of 4. unto C. in paying and pie 
— P - 


doth convert them to his own uſe, he has by this his diſceit, made 
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every receipt to things are included ; vis. either the receipt is to 
the uſe. of the bailor, or to the uſe of a ſtranger, then he is his 
debtor ; becauſe that the property is not in the bailee. Curia. The 
whole court agreed in this, that the action brought by the plaintiff 
againſt the detendant, being the firſt bailee, for not bailing of the 
goods according to the agreement, was well brought, and that here 
was a good converſion in law ; and fo by the rule of court, judg- 
ment was given for the plaintiff, 1 Bulſt. 68. Flewellin and others 
againſt Rave. | f ; : 
12. In trover of ten angels, and converting of them, the defen. 
dant pleads, that there was a wager betwixt the plaintiff and one 
Currance, concerning the quantity of yards of velvet in a cloak: 
And the plaintiff and the ſaid Currance, each of them delivered in- 
to his hands ten angels, and each of them agreed, that if there were 
ten yards of velvet in a cloak, that then they ſhould be delivered to 
the ſaid Currance, and if not, tothe plaintiff ; and alledgeth, in fads, 
that upon meaſuring of the cloak, it was found, that there were ten 
yards of velvet therein : Whereupon he delivered them to the ſaid 
Currance, which is the ſame converſion, &c. And it was thereupon 
demurred and agreed, firſt, that an action of trover lies for money 
out of a bag or cheſt, But for the plea, Gawdy held it to be good 
_ enough; for the meaſuring thereof is the *fitteſt way for trying it; 
P *349- and when it is ſo found 'by the meaſuring, he hath good I to 
deliver them out of his hands to him who had won the wager. 
But Fenner and Popham held, that the plea was not good: For it 
may be that the meaſuring was falſe, and therefore he ought to 
have averred in facto, that there were ten yards, and that it wa 
ſo found upon meaſuring thereof. And he might well have plead- 
ed the general iſſue, and given all the matter in evidence, for i |; 
but evidence: And when ke delivered it according to the intent of 
the bargain, it is not any converſion. Wherefore by the conſent of 
Gawdy, (abſente Clinch) it was ruled, that judgment ſhould be en- 
rered for the plaintiff, unleſs other matter were ſhewn, Ee. 
Cro. 70. Ledeſham v. Labram, See 1 Cro. 841. | 
13. Trover for million lottery tickes ; upon evidence it appea'- 
ed that the plaintiff had given the tickets in queſtion to a goldſmith 
to receive the money due on them; that ſome payments were due, 
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and ſome were not; and this goldſmith had received tickets of th: c 
defendant, and given him a note to pay to him ſo many million F 
lottery tickets; that the plaintiff's tickets were delivered to the de- 5 
fendant by the goldſmith upon this note. It was inſiſted on, thi! 0 
this note under the goldſmith's hands, could be no evidence again is 
the plaintiff; but it was read, and Holt Chief Juſtice, ſaid, that the U 
way and manner of trading is to be taken notice of, and the bel 1 
proof that the nature of the thing will afford, is only required. he 
When gol !ſu ichs give their notes, no witneſſes are by ; and their k 
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notes to pay money or tickets are evidence of the receipt of money. 
If money is ſtolen and paid to another, the owner of the money can 
have no remedy againſt him that received it; but if bank-notes, 
exchequer- notes, or mil lion · tic kets, or the like, are ſtolen or loſt, 
the owner hath ſuch an intereſt or property in them, as to bring 
an action into whatſoever hands they are come: money or caſſi is 
not to be diſtinguiſhed, but theſe notes or bills are diſtingniſhable, 
and cannot be reckoned as caſh, and they have diſtinct marks and 
numbers on them: he agreed in this caſe, that if the exchequer, or 
any private perſon had paid to the goldſmith the money or the 
tickets, it would have been a good payment againſt the owner; bur 
whether it would be ſo where tickets not due are bought for a 
valuable conſideration, he doubted ; but as the caſe was, the gold- 
ſmith having tickets of the, plaintiff and of the defendant, the deli- 
very of the plaintiff's tickets to the defendant, was no change of the 
property, or any conſideration ; for though the owner gave the 
goldſmith power to receive money for the tickers, he did not give 
him power to change them for other tickets; and accordingly a 
verdict was given for the plaintiff, 1 Sa/k. 283. Ford v. Hop- 
kins, | : 

14. The widow of a waterman, who, as was ſaid, by the uſage 
of Waterman's Hall may take an apprentice, had her apprentice 
taken from her, and put on board a Queen's Ship, where he earned 
two tickets, which came ta the defendant's hands, and for which the 
miſtreſs brought trover: and it was agreed, the action would lie, 
if the apprentice was a legal apprentice z for his proſeſſion would 
be that of his maſter, and whatſoever he earns ſhall go to his maſter, 
But it was objected, 1, That the company of Watermen is a volun- 
tary ſociety, and that being free of it, doth not make a man free of 
London : So that the cuſtoms of London, for perſons under one and 
twenty to bind themſelves apprentices, doth not extend to Waters 
men; which was agreed by all. Then it was ſaid the ſuppoſed 
apprentice here was no legal apprentice ; if the indentures be not 
enrolled purſuant to the act of parliament of 5 £liz. and if he 
were not a legal apprentice, . the plaintiff had no title, But 
Helt, Chief juſtice, ſaid, he would underſtand an apprentice, or 
ſervant, de facto, and that would ſuffice againſt them being wrong P * 3 50. 
doers, M. Caſes 69. Barber v. Dennis. 

15. In an action of trover and converſion of five oxen, the defen- 
dant pleaded not guilty, and by ſpecial verdict it was found, that 
one J. S. as bail to the defendant, took thoſe beaſts as for heriots 
due to the defendant, where there were not any due, and without 
any command from the ſaid defendant the Viſcounteſs Montague : 


U But that afterwards ſhe agreed thereto, and converted them; and 
| 5 1. aſter that the bailiff died. And, whether this action lies, or that 
wy 105 be ſhould have brought a general action of treſpaſs was the queſtion ? 


hnd Walmſley and King ſmill held, that this action lies not; for 
When the bailiff took them tortiouſly, the property is diveſted out 


of 
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of the plaintiff, and the poſſeſſion : So that he cannot ſuppoſe that 
he was poſſeſſed of them, until he loſt them, and until they 


came 
to the defendant's hands, And the defendant by aſſenting to the 


taking is a treſpaſſer ab initio; as 28 Af. 9. 28 E. 3. 18 U 40 


E. 3. 20. are: Wherefore, where he might have had a general 
writ of treſpaſs, he cannot have any other manner of action; eſ- 
pecially not this action, which differs from it in nature and quality 
But Anderſon and Warburton, contra. They agreed, that an aſſent 
before or after the taking of the goods made her a treſpafſer ab 
initio, and to be puniſhed as a treſpaſſer. But not an aſſent after 


to a battery formerly done; or to that which is a tort, and puniſh- 


able by the ſtatute-law, as an aſſent to a riot, or forcible entry af. 
ter it is done, ſhall not make him puniſhable. But although treſ- 
paſs lies; yet he may have this action if he will; for he Path his 
election to bring either. And as he may have detinue or replevin 
for goods taken by a treſpaſs, which affirms always property in him, 
at his election; ſo he may have this action; for one may quality 
a tort, but not increaſe a tort. So he hath an election to Like it a 
tortious taking or not; which is the reaſon that if goods be taken 
by a treſpaſſer, yet if the party for whoin they were taken, be at- 
tainted of felony, he ſhall forfeir them ; or the right and property 
remains in him, and the law ſhall adjudge them in him, until he 
makes his election to the contrary, by bringing a writ of treſpaſs ; 
wherefore he might maintain the one writ or the other at his eleQi- 
on, Wherefore, &c. 1 C. 824. Bifi v. Viſcounteſs of Montague. 
See Show, 81. Parker v. Gage; and Winch, 46, 47. 

16. An action of trover and converſion was brought, and upon 
the whole matter the caſe appeared to be this : 

A ſtranger took the horſe of the plaintiff, and ſent him to a com- 
mon inn, and there he remained for the ſpace of half a year, at 
which time the plaintiff had notice where his horſe was, and there- 
upon demanded him of the innkeeper, who anſwered, that a per- 
ſon unknown left the horſe with him, and faid, he would not de- 
liver the horſe to the plaintiff unleſs he would pay him for his meat 


which came to three pounds ten ſhillings for all the time, and alſo 


would be ſure that it was his horſe ; upon which the plaintiff de- 
murred in law. ed Bah 

And it was reſolved by Montague, Chief Juſtice, Croote and Do- 
deridge, juſtices ; (Haughton Juſtice diſſenting) that the defendant's 
plea was good; for the inkeeper was compellable to keep the horſe, 
and not bound, at his peril, to rake notice of the owner of the 
horſe ; and by the cuſtom of London, if a horſe be brought to 2 
common inn, where he has (as it is commonly ſaid) eaten out his 
head, it is lawful for the innkeeper to ſell him; which caſe of che 
cuſtom implies this caſe. And there is a difference, where the 
law compels a man to do a thing, and where not ; as if the Lieute- 
nant of the tower brings an action of debt for diet 2painſt one _ 
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was his priſoner: In this caſe the defendant cannot wage his law ; 
becauſe the law compels the Lieutenant to give victuals to his pri- 
ſoner; otherwiſe if another man brings an action of debt for diet: 
And in this caſe at the bar the innkeeper was compellable. And 
Doderidge ſaid, that if the law was as the plaintiff would have ic 

it would be a pretty trick for one who wants a keeping for his *horle. 
And Mich. 6 Fac. in the king's bench, between Harlero and Ward, 
the like was reſolved, as was cited by Barkeſdel, of counſel with 
the defendant. Popham 127. Robinſon v. Walter, S. C. 3 Bulſt. 
268, S. C. 1 Roll's Rep. 449. S. P. 3 Bulſt. 289. Stirt v. 
Drungold, S. P. 1 Bulft. 170. Skipwith v. 

17. An action of trover may be brought for goods taken for the 
King's tax; if the taking were any ways unlawful ; as if the party 
were exempt from the taxes, and the like. 2 Mod. 182. Bell v. 
Knight. 

18. Trover lies to try the validity of the judgment of the com- 
miſſioners of the exciſe, if for things over which they have no pow- 
er; otherwiſe as it ſeems in things within their juriſdiction, and the 
proper remedy in ſuch caſe is an appeal. See Hardreſs's Reports, 
578, and 480. 

19. Trover for ſix hogs, ſpecial verdict was found, vi. that the 
lands demiſed, lying in two counties, vis. part in the hundred of A. 
in Wilts, and part in the hundred of B. in Southampton ; the leſſor 
for rent arrear diſtrained in both hundreds, and the diſtreſs being 
not replevied in five days, notice was given to the owner of the 
goods, and theu he ſent for the conſtable of 4. who, in the preſence 
of J. ſold them in the hundred of B. Et per Cur, firit, perſonal 
notice is ſufficient ; for notice is the thing required. 24ly, Notice 
to the owner is ſufficient againſt him in trover; but if the tenant had 
brought replevin, that would not have ſerved as to him, but he muſt 
have had notice alſo. zdly, Though the act requires the oath 
ſhould be adminiftered by the conſtable of the hundred where the 
goods are, and here the conftable of A. adminiſtered the oath iu 
the hundred of B. where he had no authority, yet this was held 
good; becauſe the defendant could not fever the diſtreſs, it being 
wire as the cauſe was, and the hundreds contiguous; fo that 
the driving was lawful, and a continuance of the firſt taking 
Sed per Cur, A diſtreſs in Middleſex ought not to be driven into a 
diftant county, as Hampſhire. 1 Salk. 247. Walter v. Rumball, 
S. C. 4 Mod. 390. 

20, Trover for a ſhip, and its tackle and furnirure. Upon not 
guilty pleaded, a ſpecial verdict was, that one William Gault, a 
denizen of England, was owner of the ſhip at the rime of the taking, 
and was Dutch. built, and taken in the war between the Dutch and 
French as a Dutch prize, and condemned for prize in the court of 
admiralty of France, and ſold ; and that when the ſaid ſhip was ta- 
ken as prize, there was amity between England and France. That 
the maſter was a Dutchman born, but a denizen of England. The 

mate 


E 


Readings and Obſervations 


mate was Engliſi, and eight mariners, and two Dutch on board; 
that the ſaid ſhip was ſold to divers perſons by virtue of the ſen- 
tence of the admiralty of France, and that the plaintiff bought the 
ſaid ſhip from the perſons to whom the ſame was ſold as aforeſaid ; 
that the defendants, as ſervants of the ſaid William Gault, took the 
ſaid ſhip from the plaintiff ; and if the defendants be guilty, Ec. 

The chief queſtion intended was, whether this ſentence thi] be 
examined by the common law ? And reſolved, it ſhall not ; becauſe 
theugh it be in another King's dominions, we ought to give credit 
to it, or elſe they will not give eredit to the ſentences of our courts 
of admiralty, and the defendants are not prejudiced ; for the way 
is, if they find themſelves aggrieved, to perition the King, who ui 
examine the caſe; and if he finds cauſe of complaint, will ſend to 
his ambaſſador reſiding with the prince or ſtate where the ſentence 
was given, and upon failure of redreſs, will grant letters of mart and 
repriſal; and judgment was given for the plaintiff, Raym. 473. 
Hughes v. Cornelius & al 

21. In trover for goods, on the twenty fifih of November, anno 
tertio Carolj : Upon not guilty, a ſpecial verdi& was found, that oue 
Join Hill and Alice Squire was poſſeſſed of thoſe goods, and uſed the 
trade of merchandize, and being fo poſſeſſed, were bound to tie 
defendant, anno wiceſimo primo Jacobi, in a ſtatute, acknowledged 
according to the * ſtatute of wice/imo tertio Henrici octavi, capite ſe - 
to, for a true and juſt debt; and that being forfeited, he ſued an 
extent upon that ſtature, wieſimo Odtobris tertio Caroli, directed o the 
ſheriffs of London, and that they, by virtue of that extent wice/ims pri- 
mo Ocfobris tertio Caroli, extended thoſe goods, (the writ being tee 
turnable in Craſtino An imarum) and returned the writ and .nqu!l» 
tion into the chancery, that the third of November, 3 Car. the ſa f 
Tohn Hill and Alice Squire became bankrupts, being indebte '0 
the plaintiff, and to divers others, for true and juſt debis, oat 
upon the ſixth day of November 3 Car. the defendant ſued a Libe- 
rate upon that extent, and thoſe goods the ſame day were del:vered 


by the ſheriffs according to the appraiſement in the extent; that 


afterwards, vis. upon the eighth day of November, the pls intiff 
and others, ſued out the commiſſion of bankrupts againſt the ſaid 
Hill and Squire, and the commiſſioners, by virtue of their comin li- 
on, ſold thoſe goods to the plaintiff upon the three and twentieth {av 
of November, 3 Car. and that the defendant afterwards, wis. the 
twenty-fifth day of Nowember. the ſame year, converted them, Ec. 
Et fi ſuper totam c. And it was 2rgved ſeveral days at the bar. 
and the ſole queſtion was, whether Fo/n Hill and Alice Squire be- 
coming bankrupts after the extent, and before the £:berate, the ſale 
of the commiſſioners unto the plaintiff, Her rhe good delivered up- 
on the Liberate, be good? And ir 15 :-zued by Noy and Farrer 
for the plaintiff, that this ſale gan; for no withltanding this 
exten, the property ofthe gong rewiin in the conuſors, and by wa 
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extent are only ſeiſed into the King's hands, but that ſhall not 
divert any property from the conuſors; for they be as it were in the 
protection of the King, and then when the conuſors become bank- 
rupt before the Liberate, thoſe goods are in the power of the com- 
miſſioners to ſell and diſtribute amongſt the ereditors; and they re- 
lied eſpecially upon the book of 3 Ed. 6. Dyer 67. where goods 
be extended, yet were ſuhje& to be ſeiſed for the King's debt: 
And they alſo relied upon the ſtatute of 13 Elis. c. 7. and chiefly 
upon the ſtatute of 21 Fac. whereby it is provided, that eommiſſi- 
oners may ſel] goods or lands, notwithſtanding judgments, ſtatues, 
executions, or extents, not ſerved or executed; and that, they ſaid, 
was not done until the Liberate ; otherwiſe there wonld be a 
miſchief : For then there may be an extent, and no Liberate be 
ſued afrer upon it, as the book of 31 Hen. 6. Brooke ſtature 41. 
Bor all the court reſolved, and ſeverally delivered their opinions, 
that thoſe goods, extended before they became bankrupts, and 
delivered by the Liberate after they became bankruprs, could not 
be ſol by the commiſſioners ; becauſe they being extended, are 
quah in euflodia legis ; To as the conufors have not any power to 
give, e, or diſpoſe of them; and although by the extent the conu- 
fee hath no abſolute intereſt nor property in them, until the delive- 
Ty by the Liberate, and at the return of the writ, may refuſe them 
for »-ing overvalued, yet that is for the advantage of the conuſee: 
For the extent is Capias in manus noſtras, ut eas liberari facias, and 
they be as goods aged or diſtrained, which cannot be torfeited by 
out!awry, or taken in execution from the party who bath them in 
gige, or by way of diſtreſs, without payment of the money. 
Vice 37 Hen, 6. f. 10. as Bs. 4. 7. 11; '' 2 mon 8 "hs 
Pledge- 28. and 13 Rich. 2. For the goods are bound by the ex- 
ecution ſued, but the land is bound by the judgment, and by 
the extent they are to be taken by the conuſee ; and it is good againſt 
the conuſor : And the caſe here is ſtronger ; for that the extent is 
returned before they became bankrupts, and the delivery by the 
| Liberate was before the commiſſion of bankrupts was ſued out; 
and it was adjudged for the defendant. 3 Cro. 148. Audley v. 
Halſey, 

*22, The aſſignees of the commiſſioners of bankrupts may bring P. 353- 
trover for goods ſold by the bankrupt, after the awarding the com- 
miſſion ; and the ſale is void, though the goods were never ſeiſed. 
Mor 594. Smith v. Miles, S. C. 2 Co. 25, f 

23. in an action of trover and converſion, by the adminiſtrator of 
ſerjeant Davis, for divers jewels: Upon not guilty pleaded, the 
Jury found for part not guilty ; for other jewels, that he is guilty; 
and for ſixty-five great pearls, and ſixty-five ſmall pearls, and a di- 
amond chain, they found a ſpecial verdict; that ſerjeant Davis 
was poſſeſſed of them, and being poſſeſſed, made his will, and there- 
by deviſed the uſe and occupation of all his plate, hangings and 

Jewels, 
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' jewels, to dame Eleanor, his wife, ding bor widowhood, ſhe gi 
ing good ſecurity ro my nay 4 Lucy, Lady Haſtings, to deliver 
and leave the ſame to my ſaid daughter Lucy, at the day of her 
death or ſecond marriage, which ſhould firſt happen, That he 
died poſſeſſed of thoſe jewels and that after his death, the admi- 
niſtration of the goods of the ſaid ſerjeant Davis was committed 
to the plaintiff; that the ſaid Eleanor, the wiſe of Sir Jon Davis, 
was the daughter of the Lord Audley, Earl of Caftlehawen ; and 
that ſhe in the life of Sir Jon Davis uſed the ſaid jewels, Fr ut 
ornamenta corporis ſui uſually wore them ; then afterwards the faid 
Eleanor married with the defendant, and that he converted thoſe 
jewels, c. And if the court ſhall judge for the plaintiff, they find 
for the plaintiff, and damages 370l. and if nor, for the defendant, 
Upon this ſpecial verdict, it was openly argued at the bench., and 
ſome nice points, ariſing in this caſe, I thought it proper to recite 
the judges arguments: And Berkley and Jones argued for the de- 

fendant, that the being the daughter of a nobleman, and permitted 
to uſe them frequently, ut. ornamenta. corporis ſui, and they being 
couvenient for her degree, ſhe could have them as her paraphernalia ; 
and when there be not debts to be paid, (as it doth not appear there 
were any) ſhe ſhall have them againſt the executors or adminiſtrators 
of her huſband ; and that the huſband cannot diſpoſe of them from his 
wife, by his will ; but inſtantly, by his death, the poſſeſſion of them 
being in the wife's cuſtody, the property is immediately veſted in 
her, and the huſband cannot give them away ; and that is of neceſſi- 
ty and for conveniency in the law ; for it is not reaſonable the 
huſband ſhould leave her naked of thoſe jewels which ſhe uſually 
did wear, and are fit (according to her calling) to wear: And it 
appears by Lyndexwade,; that the wife againſt her huſband's will, hath 
ſuch an intereſt in goods which are her Paraphernalia, that her 
huſband hath nothing to do with them; bur ſhe may make a will 
of them in her huſband's life-time, and may diſpoſe of them, in vita 
mariti, invito marito; but they ſaid, this is not allowable in our 
law, that ſhe ſhould diſpoſe of them in her huſband's life rime ; 
but when the huſband doth not diſpoſe of them, they are inſtantly 


; 
veſted in the wife: And although the huſband may make a gift of 
| them in his life-time, yer he cannot make a will to diſpoſe of them, 
{1 Cc. and compared it to the caſe, where a feme hath a term, and 
b takes baron, he may give and diſpoſe thereof in his life-time, but h 
| he cannot diſpoſe of it by his will; as in the of caſe Barnſty and Gran- h 
| tham, and the caſe of Bracebridge, Plow. 416. and in the caſe primo a 
j Henrici quinti, executor 108. the King may give the jewels of his d 
crown by letters patents ; but he cannot by his teſtament diſpoſe of h 
them. And Berkley ſaid, that this permiſſion of the wife to wear of 

them uſually, is as a gift of them to her by her huſband ; and com. w 

pared it to the caſe 7 1 Hen. 4. 83. where one takes my fon and , 

0 


clothes him, or my wife and clothes her ; it is as it were a gift of = 
| a 
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ſaid apparel unto them, and I may take them again with the appa- 
rel: And as by the cuſtom of London and Wales (as Jones ſaid) the 
wife ſhall have the moiety of the goods, whereof her huſband dies 
poſſeſſed ; yer her huſband in his life-time may give all the goods, P. 
bur by his will he cannot prejudice her, * concerning her part; 
wherefore he concluded, that the ſhould have them notwithſtanding 
the will. And Jones ſaid, that by the civil law, as the condition to 
tie her from marriage, fo the limitation to have theſe jewels during 
her widowhood, is void, becauſe ſhe is abſolutely poſſeſſed of them; 
whereupon wm concluded, that judgment ought to be given for the 
defendants. But Richard ſon, Chief Juſtice, and Croke, argued to 
the contrary ; and that this is a good will; and that ſhe may not 
take them but according to the will: But if the hutband had not 
made a will, but had left them to the diſpoſition of the law, and the 
queſtion had been betwixt the executors or adminiſtrators, and the 
wife, where there be not any debts and legacies beſides thoſe jew - 
els ; there, peradventure, the law will allow her to take and enjoy 
them as her Paraphernalia, But where a hulband hath made a 
will and limited how ſhe ſhould have them, ſhe ought to take them 
as her huſband appointed ; and his will is as good, and as well to 
be performed, as a gift in his life - time; and that it is not like unto 
the caſe of 11 Hen. 4. 83. for there it is a good gift to the ſon, and 
to the feme, by the raviſher ; and the huſband may well aſſent un- 
to them. So are the caſes 11 Hen. 4. 12. and 34 Hen. 6. 10. Thar 
goods dedicated to the ſervice of a chapel or a church, are a good 
gift to the wardens of them in law; but this permiſſion by the 
huſband, for the wife to wear them, cannot be a giſt of them in 
deed nor in law; for the huſband cannot give any thing to the 
wife, they being both but one perſon in law And as to the objec- 
tion, that although an huſband may diſpoſe of them by act in his 
life, yet he cannot by his will; it was anſwered, true it is, that a 
man who hath a thing real in another's right, or a chattel perſonal 
in another's right, although he may give, yet he cannot deviſe it, 
4 Plow, 192. in Bracebridge's caſe, So where an executor makes 
2 gift of goods, which he hath as executor, it is a good gift ; but a 
deviſe of them is not , becauſe he hath them in auter droit. 
But of all chatrels perſonal, although the wife had them before 
marriage, the abſolute property by the marriage is veſted in the 
huſband, and he may give them in his life, or diſpoſe of them by 
his will: 80 of thoſe goods which are termed Paraphernalia, the 
abſolute property is in the huſband ; and therefore he way well 
deviſe them, And to the caſes, that the huſband may by gift of all 
his goods, bona fide, prevent his wife that ſhe ſhall not have any part 
of them, notwithſtanding the cuſtom in London, Wales, or elſe- 
where ; yet by his will, if he deviſeth them, it ſhall not fruſtrate 
what ſhe ought to have by the cuſtom, they agreed to be good law ; 
bor the cuſtom is another law, and inſtantly by the death of the 
huſband 
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huſband veſteth the intereſt in the wife ; but the goods which ſhe 
claims as Parapliernalia be not given to the wife, but thoſe which 
are of neceſſity and conveniency for her: And when the huſband 
leaves her what is for her neceſſity, vis. neceſſary apparel, he may 
well make a diſpoſition of the reſidue, by his will; and far that 
purpoſe was cited 19 H. 6. 14. a feme for her quarentine may have 
her living de communi ; but ſhe may not take any thing, unlefs for 
neceſſity. And where the civil law faith, that ſhe may make a 
will in the life of her huſband of her Paraphernalia ; yet the com- 
mon law (whereby we are to be guided) is expreſly contrary to it ; 
that ſhe may not make a will of any goods but with her huſband's 


aſſent; and that the huſband ſhould aſſent afterwards, and deliver 


the goods according to her will; for then it is as his own gift: 


But of an obligation or things in action, a wife may make executors 


P 1355. 


by aſſent of her huſband, and may make her huſband executor, as 
appears by the books 4 Hen. 6, 31. 39 Hen. 6. 27. 3 Ed. 3. 
Deviſe 12. 26 Ed. 3 71. And the intereſt, and poſſeſſion, and 
property of ſuch goods as are called Paraphernalia, are in the 
hufband, and he may deviſe them to his wife ; and that ſhe ſhall 
take them by the deviſe, appears 33 Hen. 6. 31 *where he deviſed 
to his wife her apparel ; and ſhe juſlifies the raking of them by the 
deviſe and delivery of the executor. 37 Hen. 6. 28. that ſhe ought 
to take only her neceſſary apparel. 1 Eliz. Dyer. 166. 18. Ed. 4. 
11. 12 Hen. 7. 33& 34. that the property and poſſeſſion of 
thoſe goods be in the huſband, and ſhe may not make a will of them 
without her huſband's aſſent. And a caſe was cited in the ex- 
chequer. Trin. 28 Elis. betwixt the Lord Treaſurer and others, 
executors of viſcount Bindon, againſt Mary Viſcounteſs Bindon, in 
an action of trover and converſion of jewels, of the value of 1000]. 
ſhe pleads to all, beſides ſuch jewels, which were a chain and brace- 
Jers, not exceeding the value of 160]. not guilty ; and as to them, 
the pleads, that ſhe was the wife of Viſcount Bindon at the time of 
his death, and ſhe uſually wore jewels, as ornaments of her body; 
and avers, that the executors had aſſets to ſatisfy his funerals, and 
all his debts and legacies, beſides thoſe goods: So there it is to be 
obſerved, that the jewels of 160]. for a viſcounteſs, were not allow- 
able for Paraphernalia, if he had diſpoſed them in legacies, And it 


was anſwered, although here in this caſe, the defendant be the 


daughter of an ancient baron of this realm, and of an Earl in Ireland, 
yet being married to ſerjeant Davis, ſhe ought to have them as bis 
wife : And there is not any neceſſity ſhe ſhould have a. chain of dia. 
monds, and the faid ſixty- ſive great pearls, and the ſixty- five ſmall 
pearls, which are things hanging looſe, are not in any chain or 
bracelets ; and they be not for any neceſſity for ornament or for 
covering. But quacungue dia data, the huſband having exprelly 
diſpoſed of them by his will, ſhe may not againſt his will take them 
without the aſſent of the adminiſtrator, and without delivery, * 
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not of her own head detain them, without ny ſecurity ; And 
where it is alledged, that in the civil law a condition to reſtrain a 
ſecond marriage, 1s not allowed ; this is no condition, but a limi- 
ration only ; and it is reaſonable ſhe ſhould rake accordingly. And 
it was alledged, that this is not any deviſe of thoſe jewels, but only 
the uſe and occupation of the plate, hangings, and jewels, during 
her widowhood, (which may be and no abſolute gift of them; 
as is in 37 Hen. zo. the caſe of Craple and Plowd. in Welden's cafe : 
And they concluded, that this is a good diſpoſition by the will, 
and a declaration of his intent, and takes away that which other- 
wiſe ſhe might claim by the law; and his expreſs declaration con- 
trols any implied gift, as it is pretended, And for as much as ſhe 
hath not performed it, the limitation is determined, and neither 
ſhe nor her huſband can have them ; wherefore they concluded 
for the plaintiff, 3 Cro. 343. Lord Haſtings v, Sir Archibald 
Duglaſs.. See Moor's Reports 21 3. Viſcounteſs of Bindon's caſe of 
Paraphernalia, 

24. In trover for goods the caſe was thus: The goods were 
diſtrained by the defendant for rent, which he claimed as occupant, 
and the court reſolved, that the action lay, and that there could be 
no occupant of a rent. Yelp. Salk. Bulft, S. C. 1 Gro, 901. S. C. 
Mor 664. See Vaughan 186. 

25. ln a ſpecial verdict in trover and converſion, the caſe was 
this, vis, H. being poſſeſſed of ſeveral ſheep, ſells them in a mar- 
ket to A. but did not deliver them, And afterwards in the very 
market they diſcharged each other of this contract, and a new 
agreement was made between them; which was, that A. ſhould 
drive the ſheep home, and depaſture them till ſuch a time, and that 
at the end of that time, H. would pay him ſo much a week for 
their paſture ; and if at the end of that time, A. would pay H. fo 


much for his ſheep, then A. ſhould have them, 


Before the time was expired, II. ſells the ſheep to the plaintiff 
Mires, and afterwards A/flon ſells them to one Marawood, who 
brought a replevin againſt the plaintiff for taking the ſheep ; and 
the officers, together with *Solebay the defendant (who was ſervant 
to Mar av] did by his order, and in aſſiſtance of the officers, drive 
ine ſheep ro Mar words ground, where they left them. 

The plaintiff demands the ſheep of Solcbay, and upon his refuſal 
to deliver them, brings this action againſt che ſervant ; and whe- 
ther it would lie or not? was the queſtion. It was argued at the 
bar, that the action would nor lie agaiuſt the defendant, becauſe he 
had not the poſſeſſion of the goods at the time of the action brought; 
for be preſently put then into his maſter's ground: And it was ſaid, 
it 4. find goods, and F. takes them away before the action brought, 
rover wil! not lie againſt 4. but it is otherwiſe, if he fell; chem. 


In 
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In this caſe it would have been a breach of truſt in the ſervant to 
have delivered the goods belonging to his maſter, to another; it is 
true, if there be a converſion, though the poſſeſſion be removed 
before the action brought, yet the action will lie; but that is becauſe 
of the converſion. : 

Many caſes were put where the ſervant is not liable to an action 
for any thing done by the command of his maſter ; and where a 
bailiff, who is but a ſervant to the ſheriff, ſhall not be charged in 
a falſe return made by his maſter. Co. Eliz. 181. Soifa faith 
man . prick an horſe, the action lies againſt the maſter, and not 
againſt the ſervant. 8 

The court, before they delivered any judgment in this caſe, pre- 
miſed theſe two things; wis. | 


1. That it is neceſſary in trover to prove a property in the plain- 
tiff, and a trover and converſion in the defendant. And it was ſaid 
by juſtice Atkyns (but denied by the chief juſtice) that though goods 
are ſold in a market, yet the property is not changed till the deli- 
very ;. for which he cited Keilw. 59, 77. 

But the court held clearly in this caſe, that the firſt ſale to Ane 
was defeated by the agreement of the parties afterwards ; for when 
a bargain is made, and all the parties conſent to diſſolve it, and 
other conditions are propoſed, the new agreement deſtroys the former 
bargain. And the chief juſtice ſaid, that if an horſe was bought in 
a market, for which the vendee is to pay ten pounds, if the ready 
money be not paid, the preperty is not altered, but the party may 
ſell him to another. | | 
2. This new agreement to have the ſheep, if Aſtone would pay 
ſuch a ſum of money at a future day, will not amount to a ſale, 
and the property is changed; and conſequently the ſale by H. to 
the plaintiff, before the day, is good; and ſo the property is in 
him. But by the opinion of the whole court, the action would not 
lie againſt the defendant. 

1. The defendant could not be ghilty of a converſion, unleſs the 
driving of the cattle by virtue of the replevin would make bim 
\ guilty ; but at that time the ſheep were in cuſlodia legis, and the 
law did then preſerve them, ſo that no property can be changed; 
and if ſo, then there could be no converſion. 5 

2. The action will not lie againſt the ſervant ; for it being in 

: obedience to his maſter's command, though he had title yet he 


| 
\ 
! ſhall not be excuſed ; and this rule, juſtice Scroggs ſaid, would ex- c 
tend to all caſes where the maſter's Fommand was not to do an ap- y 
parent wrong; for if the maſter's caſe depended upon a title, be it c 
true or not, it is enough to excuſq the ſervant ; for otherwiſe It 
- would be a miſchievous thing if the ſervant upon all occaſions muſt 
be ſati:fied with his maſter's title and right before he obey his ma{- 0 


ters 
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ter's commands; and it is very requiſite that he ſhould be ſatisfied 
if au. action ſhould lie 2 him for what he doth in obedience to 
his maſter z but it was ſaid, the ſervant cannot plead the command 


of his maſter in bar of a treſpaſs ; and it *was likewiſe ſaid, that in P * 357. 


this caſe, the driving of the cattle to the grounds of his maſter, or 
a ſtranger helping to drive them without being requeſted, is juſ- 
tihable. 

3. Becauſe what was done by the defendant was done in execu- 
tion of the proceſs of the law, and he might as well juſtify it as the 
officer; far he had forbid the defendant to have aſſiſted him, yer 
his aſſiſting him afterwards would not have made him guilty, becauſe 
done in execution of law. | 

4. Becauſe it is not found that the ſervant did convert the ſheep 
to his own uſe ; for the ſpecial verdict only finds the demand, and 
the refuſal, which is no converſion ; and though it is an evidence 
of it to a jury, yet it is not matter upon which the court can give 
judgment of a converſion, 10 Co. 57. 

And therefore the jury ſhould have found the converſion, as well 
as the demand and the refuſal, like the caſe in 2 RolPs Abr. 693. 
in an aſſize of a rent-ſeck ; upon nul tort pleaded, the jury found a 
demand and refuſal, & fic diſſeiſivit; it was held to be a good ver- 
dict; for the demand ought to have been found on the land, and 
ſhall not be ſo intended unleſs found, 

The plaintiff here hath ſet forth in his declaration a requeſt to 
deliver z then a refuſal and converfion too, which ſhews that they 
ought to be found, becauſe diſtin& things; and the finding the de- 
mand and refuſal was only a preſumptive, not a concluſive, proof of 
the converſion z and if the jury themſelves knew that there was a 
converſion, yet the plaintiff hath failed in his action; as if a trover 
be brought for eutting trees, and carrying them away, and the jury 
know that the defendant cut them down, yet they ſtill lay in the 
Plaintiff's cloſe ; this is no converſion, | ; 

And though it hath been ſtrongly inſiſted at the bar, that the 
court ſhall intend a converfion, unleſs the contrary appeared, and 
are to direct the jury to find the demand and refuſal to be a con- 
verſion, and the opinion of Dodriddge and Croke, in Rolls Rep. 60. 
was much relied on, where Adams recovered againſt Lewis 401. in 
the court of Exon, and three butts of ſack were taken in execution, 
and the plaintiff depoſited 22 1. in the hands of the defendant to pre- 
vent the ſale of the ſack, which was to be a pledge to return it 
upon requeſt, if the defendant was not paid before the next court- 
day; the jury found the debt was not paid, and that no requeſt 
was made to return the ſack, but that the plaintiff requeſted the 
defendant to return the money : yet it was held by thoſe two jul. 
uces, That the law would ſupply the proof of a converſion, 
though it was not found ; for it ſhall be preſumed that the money 
v4 denied to the plaintiff, and that the defendant might uſe it 


himſelf ; 


| 
| | 
l 


vs 


demand, is a diſſeiſin; much more in perſonal actions, where the 
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himſelf : and becauſe no other proof could be made. that very de- 
nial ſhall be a converſion in law; ſo a denial of a rent ſeck after 


ſubſtance is found, ir is well enough. 1 Infl. 282. 4. 

But the court ſaid, that notwithſtanding the authority of Ro/7s 
Rep. 60. 1 Inflitules 282. They would not intend a converſion, 
unleſs the jury had found ir ſpecially in this caſe, becauſe they 
ought to have found it to make the ſervant liable ; for if the con- 
verſion was to the uſe of the maſter, there is no colour for this action 
to be brought againſt the defendant, but it *ought to have been 
brought againſt the maſter, 

Whereupon a wenire facias de novo was prayed, to help the in- 
ſufficiency of. the verdict, the converſion not being found; but the 
court ſaid, it was to no purpoſe to grant a new trial, unleſs the 
plaintiff had a new cafe ; and ſo judgment was given for the de- 
fendant, 2 Mod. 242. Mires v. Solebay. 

*26. In trover and converſion of divers quarters of malt, the caſe 
upon the evidence was, that the defendant having a great quantity 
of malt in a veſſel, impowered one Smith a broker, to ſell it; and 
aſterwards the defendant himſelf ſold it to a ftranger ; and the ſame 
day, and before notice of the ſale by the defendant, Smith ſold it 
to the plaintiff, who demanded it of the defendant, who denied it: 
and the caſe was doubtful to Rolle; for. if the defendant's ſale ſhould 
ſtand againſt the ſale of Smith, before notice of the firſt ſale, then 
ſhould he be chargeable for his bargain, which he could not per- 
form, without any default in him. And on the other fide, it were 
hard that the ſale of the owner, who had the abſolute property of 
the goods, ſhould be defeated by a ſubſequent ſale of him that had 
but a barc authority, But in the concluſion he declared his opinion, 
that the ſale of the defendant ſhould ſtand good, and the broker 


ought in each caſe to make his ſale conditionally, if the maſter had 5 
not ſold it before; but he ſaid neither the broker, nor his vendors n 
jhould be liable to any action for detaining the goods, though la 
demanded, without notice given of the fale by the maſter. An 00 
C4. Aluin v. Taybr, i m 
27. In trover for letters patent of wine licenſe, after a verdict Va 
for the plaintiF, it was objected, that letters patent are a record, 
and that there cannot be a converſion” of a record; bur the court Hh 
hel, that the letters patent in the declaration, are only an exem- pi 
plifcation of thoſe under the great ſeal; for which trover may be in 
brought, and they may be converted. 3 Salk. 367. Anomymus. : 
$. ltlies for a ſpaniel, but not for an hawk, unleſs reclaimed; yy 


and the reaſon is for want of property. 3 Salk. 365. 1 Mod. 243. 
29. It lies for money, though out of a bag; for the action 1s ft 
to recover the money, but the damages. 3 Salk. 365. Cv 
Eli. $9. 
30. Where 
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30. Where A. and B. agree upon a price for goods which are 
marked, and A. promiſes to deliver them to B. paying ſo much 
money for them ; B tenders the money, and A. refuſes to deliver 
the goods; it was adjudged. by Holt chief juſtice, that it was a bar- 
gain for the goods; and the plaintiff, upon a tender of the money, 
might have brought a trover for the goods. Comb. 381. Anonymus. 

31. It was a queſtion in the caſe of Darl/lon v. Hanſon, in Com. 
333. Whether an action of trover might be joined with an action 
againſt a carrier, upon the cuſtom of the kingdom, for his negli- 
gence in loſing goorls ; there was no judgment given, but the court 
inclined for the plainziff ; and the caſes cited by Darrel and Northy 
for the plaintiff, was a' caſe in Trin. 24 Car. 2. B. R. Owen v. 
Lewis, where trover, and an action upon an aſſumpſit were joined 3 
and upon infancy being pleaded, it was ſaid to be adjudged, that 
theſe actions might be joined. 3 H. 4. 1 3. Bro, Joinder in Actions, 
97. Hd. 223. Wright v. Berle, 

32. This action hes not for a negro, Salk. 666. but it lies de uno 
ſcripto obligatorio. Salk, 654. | 

33. It is ſaid in Salkeld 655. in an anonymus caſe, that an action 
of trover lies not againſt a carrier for negligence, as for loſing a 
box; but it muſt be where there is an actual wrong; as if he 
breaks it open, and takes goods, or ſells the box. 

34. It lies not for fix runs, without deſcribing what they contain; 
for it it is meant of empty tuns, they ought to be called fix wooden 
veſſels, each containing a tun meaſure. Stile 482. 

35. See in what — the property ſhall be ſaid to be altered by 
2 ſale in market overt ; ſo that trover may, or may not be brought 
2zainſt him who hath the property by ſuch ſale. . Jones 163, 4. 
Larker v. Reading. | 

36. Where it was held, that troyer will lie for money delivered 
by the plaintiff to the defendant to keep, though not in bags, 
ham 91. * Davies v. Dyos, Godb. 210 
ſame point. And it is reported in the laſt caſe, that where a maſter 
delivers corn to his ſervant to fell, and does ſo, and converts the 
money, the maſter may bring an action of trover againſt the ſer- 

vant, Allen 91. Moor. 841. 2 m_ 307. 1 Roll Rep. 59, 126; 
37. It was ſaid in the caſe of Sir Jo/an Walrond v. Facob Senior 
Henricus Yan Moſes, that the Lord Chief Juſtice Holt was of an 
opinion, an action of trover would lie in England for a converſion 
in Ireland. Mod. Caſes in Law and Equity 322. 
3, See in the caſe of Monk v. Graham, in Modern Caſes in Law 
ed Fquity : where troyer was-brought for 750 l. South Sea fiock, 
ſolo io the defendant by one Raſſe, who got one to perſonate the 
plaintiff in the transfer, and the plaintiff had a verd &. 
39. It was ſaid in the caſe of Jones and T gurl, by the chief 
jule, as report ed in Modern Caſes in Law and Equity 172. That 
in innkeeper might detain a horſe for his meat for one night; yet 
Vor. I. Gg that 
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that he could not ſell the horſe and pay himſelf; if he did, it wu 
a converſion; and the court held that if a man lies in an inn one 
night, the innkeeper may detain his horſe, till he is paid che ex- 
pences ; but if he lets him depart without payment, he gives him 
credit, and hath waved the benefit of the cuſtom; and if he ſeizes 
the horſe for the expences of ſeveral nights, having let bim thus 
depart, an action of trover will lie, and it is evidence of a con- 
verſion. | 
40. Where the defendant comes to the poſſeſſion by finding, in 
ſuch caſe a denial is a converſion ; but where a man hath goods by 
a delivery, there a denial is no converſion, 1 Sa/k. 635. but onl 
evidence of a converſion ; now in both caſes the defendant had a 
lawful poſſeſſion, wiz. either by finding, or delivery; and where 
the_poſſeſſeſſion is lawful, the plaintiff muſt ſhew a demand, and a 
refuſal ro make a converſion, 3 Salk. 365. 
41. But if the poſſeſſion was tortious ; as if the defendant takes 
away the plaintiff's har, there the very taking is a ſufficient proof of 
the converſion. 3 Saſk 365. Og 
42. Trover will lie for 290 pieces of ſilver, and likewiſe for 
plate. 1 Salk, 219. Stile 224. 
43. Trover and converſion will lie for letters patent. Hard. 
111. 


44. Likewiſe for a bill of exchange, 1 Salk. 136. Lucas v. 
Haynes. 


11 M.-C. 


45. In an action of trover upon a ſpecial verdict, the caſe was, 
the goods in the declaration were the plaintiffs, and by him deli- 
vered in London, to one Richardſon, to carry down to Birminghan. 
This Richardſon was not a common carrier, but for ſome ſmall time, 
laſt paſt, had brought cheeſe to London ; and in his return took ſuch c 
goods as he could get, to carry back in his waggon into the country tc 
for a reaſonable price. When he returned home, he put the wag: b 
gon, with the cheeſe, into the barn, where ir continued two nights ne 
and a day, and then the landlord came and diſtrained the cheeſe in 
for rent due for the houſe, which was not an inn, but a private a 
houſe: and it was agreed per Cur”, that goods delivered to any per” ve 
ſon exerciſing a public trade or employment, to be carried, wrought, th 
or managed in the way of his trade or employ, are for that time pu 
under a legal protection, and privileged from a diſtreſs for rent; w 
but this being a private undertaking, required a further conſidera- de 
tion; and it was reſolved, that any man undertaking for hire to fl 
carry the goods of all perſons indifferently, as in this caſe, is, 2 the 
to this privilege, a common carrier; for the law has given the fri- 0 
vilege in reſpect of the trader, and not in reſpect of the carrier: ral 
And the caſe in Ceo. El. 596. is flronger : two tradeſmen broug?t Jud 
their wool to a neighbour's barn, which he kept for his private ves ber] 
and it was held, that could not be diſtrained. 1 Salt. 249. Gif 4 
buurn v. Hurſt. ere 


46. In 
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46. In an action for trover and converſion, brought for two P 360 
hundred and fifty pounds of hops, upon Not guilty pleaded, the 
caſe appeared to be, that a feme, tenant for life, takes to huſband 
the plaintiff, 5 Car. the remainder being to the defendant for his 
life. Theſe hops were growing out of antient roots, being within 
the lands in queſtion : the feme dies 19 Aug. 9 Car. the hops then 
growing, and not ſevered, &c. and whether theſe hops appertained 
to the baron, or to him in remainder? was the queſtion ; becauſe 
ſhe died ſo ſhortly before the gathering of them; and as they are 
ſuch things as grow by manurance and induſtry of the owner, by 
the making of hills, and ſetting poles. And the court, upon the 
motion of Grimſton, who was of counſel with the plaintiff, held, 
that they are like emblements, which ſhall go to the baron or exe- 
cutor of the tenant for life, and not to him in remainder ; and are 
not to be compared with apples or nuts, which grow of themſelves ; 
_— it was adjudged for the plaintiff, 3 Cro. 515. Latham 
v. Atwood. 


47. In an action on the caſe for a trover and converſion of cer- 


. tain timber- trees: the caſe and queſtion was, as touching the power 
of a copyholder for life, for the cutting down timber-trees ; and 
' whether ſuch a copyholder may preſcribe by the law for to cut 
down timber-trees, growing upon his copyhold land, or not ? Noy, 
. for the plaintiff, argued that he canno:. Williams juſtice, ſuch a 
copyholder for life cannot preſcribe for to cur down timber-trees 
s, growing upon his copyhold-land ; and to this purpoſe, in Luttrell 
he and Wood's caſe in the C. B. it was adjudged in point, that a copy- 


holder for life cannot preſcribe to cut down timber-trees, but by 
way of uſage he may for reparations. And as touching uſage and 
cuſtom, it appeareth, in 21 E. 4. fo. 28. b. that uſage and cuſtom 
to turn their plow upon the headland not ſowed with corn, is good 
but there it is ſaid by Littleton, that a preſcription againſt reaſon is 
not good ; as if a cuſtom be alledged, that none ſhall put his cattle 
into his land before the lord do put his cartle in; this is held to be 
a void cuſtom, becauſe it is againſt reaſon ; for if the lord will 
dener put in his cattle, the tenants by this will loſe the profit of 
their ſoil : but otherwiſe it is where a day is limited; and to this 
purpoſe, 22 E. 4. fol. 8. A. B. pla. 24. And that a preſcription 
which is againſt reaſon is void, and ſhall not be allowed by law. 
dee for this Littleton, fol. 46. pla. 209. and pla. 212. and 5 Hen. 7. 
fil. 96. and 10 4. In this principal caſe here the clear opinion of 
the court was, that this — i 97 here for a copyholder for life 
to cut down timber-trees, was a preſcription againſt reaſon, and ſo 
rad in law ; and ſo was the opinion of the whole court; but no 
judgment was then given. 1 Bult. 158. The Earl of Northurs- 

bernd plaintiff, againſt Hheeler and others, defendants, 
48. In an aQion of trover for 100 loads of wood, upon a ſpecial 
ſerditt the caſe was, this 1 St was ſurrendered to the uſe 
N g 2 of 
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of J. S. for years, remainder to the brother of the plaintiff's wife, 
who died before the term expired ; and ſo was not admitted any 
otherwiſe, than by the admiſſion of the tenant for years ; and it wa 
reſolved. | | 
Firſt, That the admittance of him that had the eſtate for years, 
was not an admittance for him in the remainder. 4 Co, 23. 
A. 3 Co. 504. Fine fur grant and render to A. for life, remain- 
der to B. execution ſued by A. ſerves for B. So an attornment to 
tenant for life ſerves for him in remainder, and this brings no pre- 
judice to the lord ; for a fine is not due until after admittance ; and 
the lord may aſſeſs one fine for the particular eſtate, and another 
fine for the remainder. But Wylde ſaid, he need not pay it until 
his eſtate comes in poſſeſſion. After a ſurrender the eſtate remain 
in the ſurrenderer before admittance of the ceſtuy que uſe : yet where 
EY Borough Engliſh was ſurrendered to the uſe of J. S. and his heirs, 
P *361, and he *died before admittance, it was held, that the younger ſon 
ſhould have it. | 
Secondly, It was reſolved, that the poſſeſſion of the tenant for 
years was ſo the poſſeſſion of him in remainder, as to make a 50, 
ſeſſio fratris. But then it was moved, that the converſion was laid 
after the marriage; and ſo the feme ought not to have joined with 
her huſband in = action. But the court held, that in regard the 
trover was laid to be before the marriage, which was the inception 
of the cauſe of action, the wife might be joined; as if one has the 
cuſtody of a woman's goods, and afterwards marries her, ſhe my 
Join in detinue with her huſband ; for in caſe of bailment the pro- 
prietor is to ſome purpoſes in poſſeſſion, and to ſome out of poſſel- 
ſion. Hale ſaid in this caſe, the huſband might bring the action 
alone, or jointly with his wife ; and ſo judgment was given for the 
plaintiff. 1 Vent 260. Batmore & Ux. v. Graves, S. C. 
Med. 102. : 
43. In trover for twenty loads of hay ; upon Not guilty a ſpecial 
verdict was found, that this hay was parcel of the tithes, ſevered 
from the nine parts, pertaining to the rectory of Hackley, and de- 
iniſed and demiſeable time, Ec. ſecund. Conſuetud. Manerii dt 
Hackley, and the prior of Newbery was ſeized in fee of the mano” 
and reQdry of H. and in 27 H. 8. demiſed thoſe tithes by copy 0 
' H. under whom the defendant claimed ; and afterwards, by th! 
- difſolution, Ec. the manor came to king H. 8. who conveved tt to 
the archbiſhop of York, who let the rectory to the plaintiff, who 
claimed thoſe rithes ; and the defendanr, under pretence of that 
copy, carried them away. Fr fi e. The ſole queſtion was, 
whether thoſe tithes were grantable by copy, Sc. And it wi 
moved for the plaintiff, that they were not ; firſt, in reſpe of the 
nature of tithes, wherein none conld have propriety before the 
council of Lateran, which was in the time of King J; for beſore 
that time every one might have paid them to whom he plex - 
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but by thoſe conſtitutions, they are annexed to the rectory; it is 
then impoſſible that there ſhould be any cuſtom to demiſe them by 
copy, from time, &c. whereas none had intereſt in them but within, 
time of memory. Tithes alſo cannot paſs but by deed ; and there- 
fore to grant them by copy of court- roll, cannot be good. There 
cannot alſo any thing paſs by copy, but that which is parcel of the 
manor, wherefore, &c, And of that opinion was Popham, for the 
firtt and laſt reaſons ; for although common, and prima wveftura prati, 
may be granted by copy, — 


e they be parcel of the manor; yet 
b tiches cannot be ſo, becauſe they cannot be parcel of a manor ; for 
| a manor and tithes are of ſeveral natures, although they be united 
a in one man's hand; and then it is impoflible, that that which is not 
f parcel of a manor can be demiſed ſecund Conſuetud Manerii ; and 
5 therefore it was adjudged, in the time of Queen Mary, in the caſe 
n of the Duke of Suffolk, that where one had two manors, and granted 
X a copyhold of the one manor, at the court of another manor, that it 
* was a void grant; for it cannot be a copyhold, according to the 
cuſtom of the manor whereof ir is not parcel, But Gawdy doubted 
5 thereof, and conceived it had been well enough, if it had been fo 
. uſed from time whereof, Ic. But, becauſe upon the verdict it did 
id not appear, that it had been granted by copy from time whereof, 
th tc, it was held, that there was not any title found for the defend- 
he ant ; and therefore adjudged for the plaintiff, 1 Cro. 814. Sands, 
* v. Drury. See Yelv. 42. Chambers and Maſon. 1 Bulſl. 120. 
the Pultney v. Marſe. Pal. 104, Embden v. Dennis. Latch 176. and 
ay 184. Bellamy v. Bathorp. S. C. Ney 89. S. C. Godk. 373. 
ro- Hlardr. 381. Ingoldſby v. Yyvel & al. 3 Lev. 365. I harter v. 
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plaintiff being owner of the rectory of Eving/am in the county of 
Northumberland, brought his action of trover for twenty loads of 
wheat in Harlow, being the tithes of the reQory, ſer out from the 
nine parts, The defendant pleaded, that Harlow was a member 
of the manor of Prid/oe, both which are within the pariſh of Ewving- 
ham, and conveys the manor to the Earl of Northumberland ; and 
preſcribes, that the Earl of Northumberland, and all thoſe, whoſe 
eſtate he had in the ſame manor, from time whereof, Ec, had 
pad to the parſon of E. fix pounds annually, in fatisfaQtion of all 
uthes within the ſame manor ; and further, that the ſaid earl, and 
all thoſe whoſe, Ac. had uſed to have in reſpect of the ſaid fix 
pounds, the tenth part of all the corn within the ſaid manor ; and 
lo theſe tithes within the ſaid manor being ſevered from the nine 
parts, he took by title under the ſaid earl. And it was thereupon 
demurred, and argued for the plaintiff, that this was not any plea ; 
"ra layman is nor capable of tithes, and therefore no continuance 
ume can give him any title to that, whereof he is not capable; 
by the antient courſe of our law, he cannot ſue for them; and 


the 


*49. In an action of trover, upon a demurrer, the caſe was, the P * 362, 
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the civil law did not permit a man to fue for them there; and ſo he 
had not any remedy, and therefore not any right. Alſo none can 
preſcribe in a thing in groſs, per que eftate ; and here he preſcribes 
as for a thing in groſs ; and he cannot preſcribe as to a thing ap- 
purtenant to a manor ; for a ſpiritual thing cannot be appendant to 
a temporal; and for that purpofe cited a caſe to be ruled in this 
court betwixt S/hirword and Winchcomb. 39 Elix. wheretore, Ce. 
But all the court, upon the firſt motion, reſolved to the contrary, 
that it is a good preſcription ; that when the lord hath uſed from 
time, whereof, Oc. to pay this ſum, fc. and in reſpe@ thereof to 
have all the tithes within this manor, it ſhall be intended, that at 
the beginning the lord had all in his hands, and then might pre- 
{cribe to pay a ſum in diſcharge of all the tithes within the manor ; 
and when he gave the tenancies to hold of him, and always after 
wards uſed to have the tithes of thoſe lands and tenements; it is # 
very reaſonable preſcription ; for now he hath no more than what 
he had before; for he had them before by retainer, and now he 
takes the tithes themſelves. And Gawdy faid, it may be true, that 
the parſon before time of memory granted thoſe tithes to the lord of 
the manor, rendering rent, which was confirmed by the patron and 
ordinary ; and this being before time of memory, may well be fo 
intended. Quad Popham conteſſit, and ſaid, that that was their prin- 
cipal reaſon of the judgment between Pigot and Hearn. And they 
faid, that in this cafe the lord might have good remedy at the com- 
mon law, or in the ſpiritual court; wherefore they intended to 
have adjudged it for the defendant. But then an exception was 
taken to the pleading, that the converſion was ſuppoſed 10 Sept. 
40 Elig. and the defendant ſaith, that he found them the 20 Sep. 
40 Eliz. and converted the 1oth of Sept. which is repugnant in 
i:felf, which the court held incurable. Vid. 1 & 2 Ph. & Ma 
Dyer 3. 1 Cro. 763. Pigot v. Simpſon and others. 
50. Trover for goods tried at the bar by a jury of Kent ; upon 
the trial the caſe was thus: ; 
The Earl of Winchelſea in the month of Auguſt, 1689, made bj 
will, and thereby deviſed to the plaintiff all his perſonal eftate t© 
pay his debts, Ec. | | 
The will was proved: 
But immediately upon the death of the earl, and before he wii 
buried, the defendant who was married to the eldeſt ſon of the ſaid 
earl, took poſſeſſion of the houſe and goods in the declaration men- 


tioned. 


363. »The plaintiff produced the will under the probate, chen ſhe 


proved that the goods were appraiſed at 1800 l. ſhe produced an 

inventory of them, and proved that they were the ſame 

in the declarations, ſhe likewiſe gave evidence of the converſion. 
The defendant produced a deed of gift of theſe goods made by 

the earl in the year 1650, habendum to the truſtees therein 25 


A 


2. < 8 & KS. =— = A, $5 wa, 5 


» 3 


on Actions on the Caſe. 


for the uſe of his then lady (but ſince dead) for the term of her 
natural life, and afterwards that they ſhould be and remain to his 
children. | 


for which this action is brought, were likewiſe contained in the 
deed of gift, yet that deed could not be good againſt a creditor. 

That the earl being in debt a judgment was obrained againſt him, 
and by a teflatum fieri fac. his goods were taken in execution, and 
ſold by the ſheriff in Hillary term 1657, for 800 l. which 'was 
aſter this deed of giſt. | 

It was proved that his ſteward paid the money, and redeemed 
the goods, and the earl gave him a bond for repayment, which was 
done, and the bond cancelled ; ſo by this means he had gained a 
new property. A copy of the teſtatum fieri fac. was produced, and 
likewiſe the bill of ſale by the ſheriff, and the bond cancelled, and 
thereupon the plaintiff had a verdict. 4 Mod. 51. The counteſs 
of Winchelſea againſt the Lady Maidflone. 

51. An aQtion of trover and converſion was brought againſt a 
bailiff for taking goods by virtue of a fieri facias ; and the queſtion 
was, whether the bailiff, it appearing that he took the goods by 
virtue of a fieri facias, could be ſaid to be guilty of a converſion, to 
his own uſe, admitting that the goods were not ſubjeQ and liable to 
the ſaid execution; and it was adjudged for the defendant. 2 Syd, 
271. Baily v. Bunning, S. C. 1 Lev. 173. 
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divers goods, vi. of fifty pieces of gold, coined within this king- 
dom, ac de viginti petrat. carnis bovine, (anglice, twenty ſtone of 
beef) ac de wiginti waſibus, (anglice, wooden veſſels) as his proper 
goods, which he loſt, 9% quidem bona & catalla poſtea apud ſuch a 
place, ad manus £9 poſſeſſionem of the defendant per invention” debu- 
erunt 


SX 


05 There was a verdict for the plaintiff, and entire damages given. 
now it was moved in arreſt of judgment, and theſe exceptions 
were taken: 

1. He hath declared, that he was poſſeſſed of fifty pieces of gold 
coined within this kingdom, but doth not name what money it was, 
for which reaſon it is uncertain ; for pieces of gold are coined here 
of ſeveral values. 

2. That he was poſſeſſed de wiginti petrat. carnis bovium, Now 
there u no ſuch word as petrat, which ſignifies a ſtone of beef, and 
there is a proper word for a ſtone-weight : and the rule is, when an 
proper word is put in the declaration, for which there is a proper 
vord to fignify the ſame thing, it is always held to be naught. 

3- That he was poſſeſſed de wiginti vaſibus, (anglice, wooden 
'eſſels) the word was is too general: ſo de uno Pullo hath been held 
i for the ſame reaſon. 


4. Ie 


The counſel for the plaintiff admitted, that though the ſame goods 


52. In trover the plaintiff declared, that he was poſſeſſed of 
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4. It is ſaid, theſe goods ad manus of the defendant per inDention 
debuerunt, inſtead of devenerant; for which reaſon this is not a 
declaration. It was ſaid on the other fide, that in the firſt year of 
the king, the plaintiff declared in trover, that he was poſſeſſed de 
una pecia branditti vini, and that was held after verdig, 
though there is a proper word for brandy. Adjournatur. 5 Mod, 
324. Saliſbury v. Proctor. 

5 3. In an action of trover and converſion of certain loads of wood, 
upon a ſpecia] verdict the caſe was; Sir Thomas Palmer was ſeized 


P * 364. of a *great wood, and bargained and ſold to one Cornford, and his 


aſſigns, as many trees as would make 600 cords of wood, to be 
taken by the aſſignment of Sir Thomas Palmer. Cornford aſſigns over 
his intereſt to the plaintiff. Afterwards Sir T homas Palmer granted 
to the defendant ſo much of his wood as would make 4000 cords, 
to be taken at the defendant's election. The plaintiff afterwards, 
by the aſſignment of Sir Thomas Palmer, cut down the trees in quel. 
tion, to make 600 cords. And the defendant claiming them by 
virtue of his grant, rook them, and it was found, that there was 
ſufficient wood left for the defendant to take his 4000 cords. ./, 
fc. And upon this verdict it was moved, that here was not a ſuſ- 
ficient title found for the plaintiff. For firſt, it is not found, that 
the hargain and ſale was for any ſum of money, nor upon any con- 
ſideration. Sed non allocatuy ; for it is intended to be fo, being 
found by the verdict. But if it had not been ſo found, it might 
perad venture have been otherwiſe. As 1 Mar. 19 Dy. is. Se- 
condly, it was alledged, that this grant to the plaintiff is void: for, 
until the aſſignment made by Sir Thomas. Palmer, no intereſt veſted 
in Cornford himſelf, ſo as he could not make any grant thereof over. 
But all the court held the grant to be good : for being made to him 
and his aſſigns, he may make an aſſignee which ſhall enure as a no- 
mination to one who is to have by the appointment of Sir Thomas 
Palmer; and it may well veſt in him, as the intereſt alſo. And 
here he hath an intereſt before the aſſignment made by Sir Thom 
Palmer ; inſomuch as if Sir Thomas Palmer will not aſſign it in con- 
venient time, he himſelf might take them. And therefore he ma) 
aſſign this intereſt, as 44 Ed. 3. 43. is. But admitting the grant tn 
the plaintiff had been void; yet Popham ſaid, that the action was 
maintainable ; becauſe by the cutting down of them he had poſſe!- 
ſion, and a good title againſt the defendant, and every ſtranger: 
and being cut down, it was not lawful for the defendant to take 
them: for if one ſells 1000 cords of Wood, to be taken at the ven- 
dee's election; and afterwards the granter himſelf, or a ſtrange”, 
cuts down parcel of the wood; the vendee cannot take that which 
is cut down: but he ought to make his grant good out of that 
which is growing. As if eſtovers were granted unto him, to be 
taken in a great wood, and the owner of the wood cuts down ſom 
wood, the grantee cannot take that which is cut down ; but be ws 

: | rake 
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| take his eſtovers out of the reſidue. And if all be cut down, he 
5 hath not any remedy, but an action on the caſe.” So here, altho' 
& the plaintiff had not a good title, yet his having poſſeſſion of them, 
being cut down, ſufficeth. Yuod Gawdy and Clinch conceſſerunt. 
a Wherefore it was adjudged for the plaintiff, 1 Co. 819. Baſſet 
| v. Maynard. 5 Co. 24.6. | 

54. An action of trover and converſion was brought, on not guilty 
þ pleaded, there was found a ſpecial verdict to this effect; 
1 Francis Bayle being a merchant, had made a fraudulent deed to 
s the defendant of the goods contained in the count; but afterwards 
e he went abroad to church, and to the Exchange; and did trade and 
7 commerce. And yet afterwards it is contained in the indenture of 
d ſale, by the commiſſioners to the plaintiff, that he had made this 
5 fraudulent deed ; and that afterwards he had traded and attended 


5 at the Exchange until a day aſter; at which day he wholly abſent- 
. ed himſelf. And upon this ſpecial verdict the defendant had judg- 
dy ment, For every deed to defraud other creditors (but thoſe to 
4 whom this deed is made) is not ſufficient to make one to be a 
f bankrupt ; it ſhall not bind: But upon the ſtatute of 1 Fac. which 
if- makes him a bankrupt who makes fraudulent deeds ; it ought 
ut not to be as this caſe was; vis, So long before he became a bank- 
u- rupt. And there were many more imperfections in the ſpecial 
ng verdict, Hut. 42. Cartwright v. Underhill, See T. Jones 94. 
ht Butler v. Waterhouſe. 

de. *55. Trover for his anchor and ſails: upon not guilty pleaded, P * 365. 
or, a ſpecial verdict was found, wiz. that the mayor and burgeſſes of 
ted Newweafile, by cuſtom time out of. mind, had uſed and ought to re- 
er, pair the port there ; and had, in conſideration therefore, a toll of 5s. 
him fer chaldron of all coals exported, to be paid by the exporter ; and 
bo- for that, by the ſame cuſtom, he uſed to diſtrain any thing diſtrain- 
mas able; and that the defendant being maſter of a veſſel loaded with 
And coals, intended to be carried out of the ſaid port, refuſed ; and 
nal for this they diſtrained the ſaid anchor and ſails, being part of the 
con- tackle belonging to the ſaid ſhip : and if this was diſtrainable, they 
may found for the defendant ; otherwiſe for the plaintiff. And Mr. 
nt to Nerthey urged, that the concluſion of the ſpecial verdiQ being upon 
was a ſpecial point, the court could doubt of nothing but what was 
ſeſ⸗ \ thereby referred to them. Vid. 5 Co. 97. 1 Cro. 21. Mo. 261. 
ger: . 420. However the court heard and over ruled all the other 
rake objections, and held, 1ſt, that it was not neceſſary the town ſhould 
ven. ſhew that they actually did keep the port in repair; for their keeps 
nge”, ing the port in repair, is not the conſideration, but their being 
vhich bound by cuſtom to do it. 2dly, That though the maſter is not 
* that ſtrictly the exporter, yet as to port duties, the maſter is always 
to de looked upon as ſuch, and the perſon anſwerable ; for to put them 
ſome to ſeek the merchants is impracticable, and it is but reaſonable the 
_ maſter ſhould pay a duty for the benefit of the port, and that the 
tak ⸗ 
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town ſhould have the duty, who are to maintain the port. As to 
the diſtreſs, it was argued, that the inſtruments of trade are not 

diſtrainable; vis. a milſtone is not; Aueria caruce are not; a 
horſe in a ſmith's ſhop cannot be diftrained ; that the goods ſubje& 
to toll only can be taken; and this was part of the ſhip, and going 
from market. Vide 3 Co. 227. pl. 14 Dyer 199. 1 Len, 211, 

105. 3 Dro. 550, 569. Mey. 88. 1 Infl. 47. 1 Syd. 341. 

er 312. 

On the other fide it was ſaid, Aueria Carucæ are not privileged 
where there is no other diſtreſs, Vid. Stat. 51 H. 3. 2 Infl. 122, 
133, 565. So it is of inſtruments of trade; as if there be two 
mill- ſtones, or averia otioſa. Mo. 214. Dyer 302. Godb, 67. 
Owen 149. A boat is diſtraina ble; ergo a ſhip, and ergo a fail 
of a ſhip. Dyer 177. pl. 73. 

Sed per Holt, Ch. Juſt. The duty ariſes from the goods loaded 
on board the ſhip, with which the maſter is chargeable ; therefore 
the ſhip, and every thing there of the maſter's, is chargeable as well 

as the goods; and the defendant had judgment. Salk, 1. Vol. 248. 
Vinkeſtone v. Ebden. s 

56. In trover, the defendant pleaded a recovery againſt F. P. and 
that a fieri facias was awarded to the ſheriff ; and after the writ 
awarded and delivered to the ſheriff, F. P. died poſſeſſed of the 

oods, and made the plaintiff bis executor ; and afterwards the de- 
endant, by force of the ſheriff's warrant, took theſe goods in execu- 
tion, as bailiff to the ſheriff, and delivered them ro him. The 
Plaintiff replieth, that the ſheriff returned the writ Tarde; and 
upon this it was demurred in law. 1 Queſtion, if the party dying 
after the ri: of execution awarded, and before it was ſerved; if 
it may be ſerved upon his goods, in the hands of his executors or 
adminiſtrators ? And it was held, it might; for by the execution 
awarded, the goods were bound, and the ſheriff need not take no- 
tice of his death. 26 H. y. 5. 6 E. 6. Dyer 76. 2 Queſtion, 
if the falſe return of the ſheriff ſhall make the bailiff puniſhable for 
that he did lawfully ; for he was a bailiff's meſſenger, and a meer 
ſervant to the ſheriff, and not a bailiff of a franchiſ-. And it was 
held clearly, that it ſhould not; for by che execution of the bailiff, 
the parry was diſcharged of the execution; and therefore there is 
not any reaſon he ſhould take advantage againſt the bailiff ; and it 


was adjudged for the defendant, 1 Cro. 181. Parkes v. Moſſe. 
S. C. Moore 352. 


on Actions on the Caſe. 
'Other Caſes where thizAQion hath been held to lie, and where not. P * 366. 


Hetley 22. Owen v. Price. 451. Gibſon v. Thomp- 
Allen 81. Udal y, Udal. |. ſon, 
91. Davies v. Doys. 718. Bull v. Knight. 
3 Cro. 271. Chapman v. Allen. 751. Butter v. Waker- 
274. Petty v. Sands. houſe. 
515. Latham v. Atwood. 1785. Butts v. Penny. 
544. Lyſter v. Home. 834. Clerk v. Payter. 


94. Owen v. Ap. Rees. | Allen 93. Alwin v. Tay lor. 
148. Audley v. Halſey. | Ray. 472. Put and Hardy v. 

89. Kynaſton v. Moore. Rawſtern and 
262. Wilſon v. Chambers. others, 


| 2 Keb. 588. Wilbraham v. Snow | Dany, Abr. 20, 21. 


3 Keb, 74. Duke of Buckingham, 
v. Lord Pembroke, 


Secondly, Who may bring the Action. 


1. One part-o2oner of a ſhip may bring an action of trover for the 
whole ſhip. Comb. 367. Dockeray v. Dickerſon. h 

2. If an infant executor releaſes, yet he may afterwards bring an 
action of trover, if ſuch releaſe was not made upon a valuable conſi- 
_— 5 Co. 27. Ruſſell v. Pratt. Moor 146. 1 And. 177. 
1 Leon, 44. 

3. An adminiſtrator may bring an action of trover and converſi- 
Ow letters of adminiſtration granted. Stile 341. Long v. 

4. A man may bring an action of trover and converſion for goods, 
though they afterwards come to his hands again. Stile 261. 
Gower v. 

5. Where trover has been brought by Baron and Feme, and they 
declare, that they were poſſeſſed, and that the defendant converted 
them ad dampnum ipſorum ; it was held naught after a verdiR ; for 
the poſſeſſion of the wiſe, is the poſſeſſion of the huſband. 1 Salk. 
114. Nelthorpe & Ux. v. Anderſon. 1 Ven. 33, 24, 12. 

6. In an action of trover and converſion, it was moved in arreſt 
of judgment, that the action was brought by Baron and Feme, and 
the trover ſuppoſed to be before, and the converſion ſubſequent to 
the coverture, and therefore it ought to be brought by the Baron 
alone; for if a Feme loſes goods, and after marries, the huſband 
dies, his executor ſhall have the goods, becauſe the property was in 
him by the marriage, notwithſtanding the loſs. And of this opinion 
was Hyde Chief jules, and Kelynge ; and they alſo held, that the 
converſion is the cauſe of the action, and that being ſubſequent to 
the marriage, the huſband ought therefore to bring the action * 
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But judge Twiſden and Wyndham were of opinion, the action was 
well brought; and they diſtinguiſhed between actions which affirm 
the property, as Replewins and Detinues, which they therefore held, 
ought to be brought only in the huſband's name; and actions which 
diſafirm the property, as treſpaſs and trover, which being founded on 
a tort antecedent to the coverture, ought therefore to be brought in 
both in their names. 2 Syd. 172. Powes & Ux. v. Marſhall, 
V. 1 Coo. 508. Rivers v. Gidſhert. L 

7. Where the inteſtate died in the defendant's houfe, and 4. 
breaks open cheſt, and rakes a way money of the inteſtate's ; ir 
was by Holt Chief Juſtice held, that the proper action is an action of 
trover by the adminiſtrator, againſt the perſon that took it away; 
and if the trover were firſt, and the adminiſtration afterwards, the 
plaintiff may either declare ſpecially, or lay the trover after the 
adminiftration granted ; and it will be good either way. Comb. 304. 

8. Where A. dies inteſtate, and B. hearing of it, requeſted C. to 
provide for the funeral, and that B. would reimburſe him; after- 
wards B. and C. come to an account, and B. delivers to C. a l:orſe 
of the inteſtate's, in ſatisfaction of par of the charges of the funeral, 
which C. accepted of; and afterwards C. took our adminiſtration, and 
brought an action againſt B. for this very horſe. Chief Juſtice 
Holt was of opinion, that C. might bring this action, notwithſtanding 
the objection, that he was particeps criminis ; for ſays. he, clearly, 
if a ſtranger had taken out letters of adminiſtration, be might have 
brought an aCtion againſt B, and there is no reaſon that this caſe 
ſhould differ, becauſe the plaintiff is quaſi a third perſon, inaſmuch 

as he now ſues in right of the inteſtate ; but the other judges were 
of a contrary opinion; and judgment was given for the defendant. 
_ Carthew 103. Whitehall v. Squire. 

9. One jointenant, tenant in common or coparcener, cannot bring 
this action againſt his companion, but he may againſt a ſtranger. 
Salk. 290. Browne v, Hedges, 

10. A goldſmith has lottery tickets of A and B. and delivers A.'s 
tickers to B. as hisown ; A. may bring this action againſt B. Salk. 
283. Ford v. Hophins. 

11. If after an execution by fieri facias is executed, and before 
the goods are ſold, any perſon takes them away, and converts them 
to his own uſe, the ſheriff may bring an ation of trover and conver- 
ſion for them. 2 Saund. 47. Wilbraham v. Snow. 2 Hd. 44). 
1 Mod. 40. : , 

12. Trover may be brought by an executor, though the poſſeſſi- 
on he had of the goods was not an actual poſſeſſion, but only a poſ- 
ſeſſion given him by law. 2 Mad. 168. Latch 214. Hewſon v. 
Hudſon. 

13. Where the maſter may have an action againſt the ſervant for 
money converted by him. Ap 12. Anonymus. I 

14. 
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14. It hath formerly been a doubt, whether executors could 
maintain an action of trover, and ic hath been inſiſted that an action 
of treſpaſs de bonis aſportatis in vita teflatoris, was their proper re- 
medy : And it appears by Savil, Rep. p. 133. that this opinion pre- 
vailed once; and in Go»ldſb, . 89. it was doubted : Soon after, as 
appears by the caſe of the Counteſs of Rutland, in Cro. 377. Moore 
266. and Owen 156. and by the caſe of Ruſſel and Prat, reported 
in 1 And. p. 177, Moore 176. 5 Co. 274. 4 Leon. 44. and Mey. 
70. it was ſolemnly adjudged, that executors might maintain an 
action of trover and converſion ; nor does it appear that this point 
was ever queſtioned ſince, though many ſuch actions have been 
brought, . 

- Fremling and his wife, executrix of A. B. brought an action 
of trover and converſion againſt Clutherbook, for goods of the teſta- 
tors found and converted by the defendant, and obtained a verdict 
againſt him, The defendant moved in arreſt of yo and rook 

- theſe exceptions. Firſt, that the declaration was of a joint poſſeſſi- 
on of goods of the huſband and wife, and damages are given to 
the huſband and wife, whereas the goods properly belonged to the 
wife only, as the executrix, and not the huſband and wife. Second- 
ly, it doth not ſet forth how the ſeme came to the poſſeſſion of the 
goods. But to this Rolle, juſtice, anſwered, that the poſſeſſion 
of the wife, as executrix, was alſo the poſſeſſion of her huſband, 
and that the damages recovered ſhs1} go to the eſtate of the teſtator. 
and ſo may concern them both; and for the ſecond exception, this 
being a poſi-ſſyry action only, it is neceſſary to ſhew how the poſ- 
leon of the goods was gained. Judgment was ſaid till the other 
thould move. S 48. Fleming and Clutterbook. | 

16. The plain:iffs brought an action of trover and converſion, 
as executrix, againſt the defendant, for an obligation, and declared 
it was loft in the teſtator's life time, but laid the converſion ſince his 
death. Two of the executors were ſerved, and a non prof. entered 
as to them; and to the third the defendant pleaded non cul. and 
found againſt him, and five hundred pounds damages given; and it P 268 
was now moved in arreſt of judgment upon this ſeverance; and held * 
by ale, Chief Baron, and the whole court, that ſummons and ſe- 
verance lies not in ahis caſe, becauſe the converſion, which is the 
moſt material part of the declaration, was in the executors on 
time; ſo that upon the matter, the action is grounded on their own 
poſſelſion, as treſpaſs of their own poſſeſſion; in which cafe ſum- 
mons and ſeverance does not lie, and conſequently the nonſuit of 
one is the nonſuir of all; and all the proceedings aſter are to no 
purpoſe. Per Hale, Chief Baron, there are two ſorrs of ſeveran- 
ces; when the plaintiff will not appear, there he ſhall be ſum- 
moned and ſevered ; the other, when all appear, bur ſome one or 
more will not proſecute ;z there he or they ſhal} be ſevered by order 
of court ; and judgment in this caſe was arreſted. Hard. 317. 

S v. Lovell. 


Other 
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Other Cafes by whom Action is to be brought. 


1 Ven. 26. Batmore v. Graves. | 206. Chambers v. Patin 
3 Cro. 254. Rhemes v. Hum- ſon. | 
phrys and others. 263. Blackborne v. 

3 Cro. 242. Berry v. Heard. Grey es. 

3 Cro. 437. Tregmiel v. Reeve. 282. Sykes v. Walls. 


274. Waller and Petty v.] Ray. 463. Wedge wood v. Bayly, 
Sands. | 2 Sound. 4-, Wilbraham v. 
3 Keb. 54. Smyth v. Smyth, | Snow. 


Thirdly, Againſt whom it may be brought. 


1. Trover lieth againſt a carrier for the owner of the z 


and it may be brought by the carrier againſt him who ſo took them 
away. Comb. 21. 1 Ven, 223, Comb. 333. Salk. 655. 


2. Trover was brought againſt an hackney coachman, and the 
goods were delivered to his > ne z and whether this delivery ſhall 
charge the maſter, was the queſtion, and adjudged that it ſhall 
not; for that it differs from a waggoner, where he is paid for the 


paſſenger, and the parcel alſo ; bur in a coach the paſſengers are 


allowed to carry a {mall parcel ; and if any more be carried, for 
which the driver is paid, and it is loſt, the maſter ſhall not be charge- 
able; otherwiſe where the maſter is paid for it, and agrees to t. 
Skinner 625. Middleton v. Forwler, og 
3. It hath been held, where an action was brought againſt 2 
huſband and wife; and it was laid, that the converſion was ad uſun 
ipſorum, Ec. and both were found guilty, and the damages aſſeſſed, 
that it is ill; for they ought not to be joined. Salk. 114. Nelth 
Ur. v. Anderſon. 38 E. 3.1. 23 R. 2. 644. 3 Cr. 254 
Rhemes v. Humphrys. Palmer 343. Berrey v. Nevey. Slile 115. 
This laſt caſe was where a ſtranger was joined with them in 


converſion. 


4. And yet in 1 Leon. 312. Marfhe's caſe, where goods came to 
a feme covert by trover, and ſhe and her huſband converted them 
to their own uſe, and the action was brought againſt the huſband 
only, It was held it ought to have been brought againſt the buſ- 
band and wife ; but this does not ſeem to be Iaw, Mey 79. V. Jones 
143. Lite. Rep. 181. Yelv. 166. Draper v. Hulkes, to the ſame 


. purpoſe, Buller's caſe adjudged to the contrary. . Jenes. 26). 


5. Whether an action of trover may be brought againſt a war 


-terman, for goods miſcarried, by reaſon of a tempeſt. 2 Bulſt. 28g. 


Bird v. Aftcock. 


6. Upon a trial at ni prius at Guildhall, before my Lord Chief 
Juſtice Marth, in trover and converſion againſt an executor 4 _ 
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tort; the queſtion came to be, whether the goods having been 
taken in execution, upon a judgment obtained againſt the detendant 
by a creditor of the deceaſed, ſhould diſcharge him againſt the 


plaintiff, who brought “this action as adminiſtrator. And the opi- * 369. 


nion of the chief juſtice was, that this execution was a good diſ- 
charge againſt another ereditor that ſhould ſue him, to whom he 
might plead riens inter ſes mains; but it was no diſcharge againſt 
an adminiſtrator, for men muſt not be encouraged to meddle with 
a perſonal eſtate without right: but to prevent this miſchief, where 
the party dies inteſtate, and there is a conteſt about the adminiſtra- 
tion, a man may procure of the ordinary letters ad colligendum. 
1 Vent. 349. 

7. is and converſion of goods. Upon a demurrer, the caſe 
was, the ordinary committed adminiftration of the goods of an in- 
reſtate to the defendant ; afterwards the next of kin ſues out a cita- 


ion in the court chriſtian againſt the defendant, to repeal the ad- 
N niniſtration, and he, pendente lite, ſells thoſe goods, and afterwards 


is adminiſtration is repealed, and adminiſtration committed to the 
plaintiff, who for this converſion, pendente lite, brings this action; 
and it was moved for the defendanr, that the action lies not; for the 
adminiſtration at the common law is well committed, and the ſta- 
tute doth not alter the law in this point, but gives the penalty againſt 
the ordinary, if he commits them not to the next of kin; and the 
adminiſtrator, until adminiſtration repealed, hath an abſolute au- 
thority to diſpoſe of the goods as he pleaſes. Tanfield e contra. The 
converſion, pendente lite, in the court-chriſtian is not lawful, but 
is a tort to the plaintiff, and that, the ſentence there proves; which 
is, that all things exempted, or done, pendente lite, ſhall be void; 
and the juſtices oug':t to have regard to the civil law in this point, 
as in 27 fl. 6, Gard. 118. 2 R. 2. Quare Impedit, 143. and 
4H. 7. 13. And by the ſentence it appears that the adminiftration 
is revoked as if it had never been. And upon this reaſon it is in 
Dyer 339. where an adminiſtrator recovered a debt, and afterwards 
another procured himſelf to be joined in the adminiſtration, and re- 
leaſed the debt, and afterwards it being revoked, this releaſe was 
not any bar to the execution; and Mich. 35 C 36 Elia. in the 
Common Bench, between White and Cary, this very point was in 
queſtion, and adjudged, that the action lay. Gawdy. The action 
well lies; for the ſentence does not repeal mean actions, acts done 
byanadminiſtrator which are forthe inteſtate's benefit; but foraſmuch 
u theſe goods were not converted or employed for the inteſtare's uſe, 
it is reaſonable that he ſhould be charged for them. Popham and 
Fenner e contra, For the adminiſtrator hath an abſolute and lawful 
intereſt and power to diſpoſe of the goods until repeal be made, and 
it is not like to an appeal upon a ſentence, for that makes it as no 
ſentence ; but the repeal of the letters of adminiſtration doth not 
nuke it void ab initio, and make a lawful act tortious ; but rather 


MN 
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in this caſe, the new adminiſtrator ſhall have an account for the 
monies received, and the words in the ſentence are not to be re- 
garded, for they are ordinary in all ſentences. So he having the 
goods lawfully, and converting them lawfully, ſhall not anſwer for 
them as for a tort done. And Popham here ſaid, if adminiſtration 
being commitred, the ordinary commits new adminiſtration, it is a 
repeal of the former, without any ſentence of repeal z and if the 
firft adminiſtrator waſte the goods, the creditor ſhall have the action 
againſt him; and if he pleads, that adminiſtration is committed 
over, he may well by his replication maintain his action, becauſe 
he waſted the goods when he was adminiſtrator ; the matter was 
adjourned : but afterwards the action was diſcontinued by the plain- 
tiff. 1 Oo. 469. Wilſon v. Packman, 6 Co. 18. S. C. and 
Moore 369. 

8. If after a verdiQ, and before the day in bank, or after judg- 
ment, the plaintift's letters of adminiſtration are repealed, whereby 
the defendant becomes liable to the new adminiſtrator, he cannot in 
either caſe aid himſelf by plea, but ſhall be relieved on an audita 
querela. Yelv. 125. Ket v. Life. 2 Saund. 147. Turner v. 
Davis. 

9. An action of trover and converſion was brought for an hat- 
band ſet with pearls and diamonds. Upon Not guilty pleaded, a 
ſpecial verdi& was ſound, that the plaintiff was poſſeſſed thereof, 


and pawned it to Jon Whitlock for 25 l. but no certain time ap- 


pointed for the redemption thereof; that Whit/ock being ſick, his 
wife in preſence, and with his aſſent, delivered it to the defendant, 
and afterwards Whithck made his wife his executrix, and died, 
who proved the will; that the plaintiff rendered to the ſaid execu- 
trix the ſeid 25 l. who refuſed, and afterwards demanded the hat- 
band of the defendant, who refuſzd to deliver it, but converted it 
to his own uſe ; whereupn, c. and in this caſe, three points 
were moved ; firſt, there being no time appointed for the redemp- 
on, whether it may be made after the death of him to whom it 
was pawned, or ought to be in the lives of both the parties? and 
as the juſtices reſolved, ir may be well made after the death of him 
to whom it was pledged, but not after the death of him who pledged 
it. Telverton and Croke doubted, and held that it could not; for 
he at his peril ought to redeem it in his time, as it is upon a mort- 
gage. Bur Fleming and the others againit it ; for pledging doth not 
make an abſolute property, but is a delivery only until he pays, 
Ec. ſo it is a debt due to the one, and a remainder of the thing 
unto the other, for which there may be a redemand at any time 
vpon payment of the money; for the pledge delivered is but 244 
ſecurity for the money lent, ſo as he who borrows the money 1 t 
bave bis pledge again when he repays it, and his tender gives him 


an intereſt therein ; and there is a difference between a mortgage oſ 
land and pledging of goods, for the mortgagee hath an 2 


t 
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tereſt in the land, but the other hath but a ſpecial property in the 
goods, to detain them for his ſecurity. 5 H. 7. 1. 9 Ed. 4. 25. 
36 Ed. 3. Bar. 188. Secondly, it was reſolved, that by this de- 
livery of the ſaid goods by the feme, with the aſſent of her baron, 
to the defendant, there paſſed no intereſt of them to the defendant, 
but (as it were) a cuſtody only ; and therefore the tender of the 
redemption ought to be made to the executrix, and not to the de- 
ſendant. Thirdly, that when he rendered the money to the exe- 
cutrix, and ſhe refuſed, it was as good as payment, and the ſpecial 
property of the goods is reveſted in the plaintiff z then when he de- 
manded them of the defendant, and he refuſed to deliver them, but 
converted them to his own uſe, a trover and converſion well lies, 
although he came unto them by a lawful delivery, and not by tro- 
ver; wherefore it was adjudged for the plainuff, 2 Cyo. 244. 
Ratchiff v. Davis. S. C. Telv. 158. S. C. 1 Bulſt. 29. 

10. An action on the caſe was brought againſt executors, and the 
plaintiff declared, that he was poſſeſſed of divers goods, that they 
caſually came to their teſtator's hands, who converted them to his 
own uſe, and ayers, that the executors had aſſets; they pleaded that 
they were not guilty, and it was found for the plaintiff ; and moved 
- in arreſt of judgment, that non culp. by them was no iſſue, becauſe 
a the plaintiff in his declaration had alledged no offence or tort in the 
executors, but in the teſtator for the converting the goods to his own 
uſe ; therefore for the executors to plead non culp. in whom tort was 
ſuppoſed, did make no iſſue ; and for this cauſe judgment was 
ſtaid, Savil 1 3. 


Fourthly, Of the Declaration. 


1 Where trover is brought for ſeveral things, and the declara- 
on deſcribes one or more of the things by a Latin word that is in- 
ſenſible, the plaintiff may take his damages, as to thoſe things that 
are well deſcribed, and releaſe them as ro thoſe things that are ill 
eſeribed. 3 Salk. 366. Benbrigg v. Day. | 

2. In trover, the plaintiff declared for ten pair of curtains and 
2lance ; it is good without ſhewing the kind and quantum. of the 


unleſs the plaintiff ſets forth how many, is not good ; bur for planks 
in his granary, or for books in his ſtudy, is good. 3 Salk. 366. 

3- Ahe plainrift declared for two hundred ounces of plate by the 
latin word argenti anglice plate); and it was held well enough. 
Campbell v. St. Fohn, Comb. 306. Satk. 219. 

4. In trover againſt huſband and wife, the plaintiff cannot declare 
a converſion by the huſband and wife, to the uſe of the wife, nor 
'vthe uſe of the huſband and wife: but he may declare of a con- 
\\191 by the buſband and wife, to the uſe of the huſband, or that 

Vol. I, H k the 


tuff, and * ſo it is of ſuch artificial things ; but trover for planks, P 371. 
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the wife converted the goods to the uſe of a ſtranger. 3 Salk, 36g, 
Anonymus. , 

5. A declaration in trover for twenty ounces of cloves, and held 
ill; though it is not ſhewn how much of each, or that they were 
mixed. Salk, 654. Hartford v. Fones, 

6. Where a declaration was for converting ten trees, calling them 
decem arbores, though the exception was, that arbor dum creſcit lig. 
num dum creſcere neſcit ; yet Rolle chief juſtice ſaid, they were well 
enough expreſſed. Stile 235. Peplium v. White. 

7. In trover, if the plaintiff alledges no place, although it be 
found for the plaintiff upon the general iſſue ; yet the plaintiff can. 
not have judgment. 2 Rolls Rep. 66. Anonymus. 

8. In deſcribing the goods converted, when the proceedings were 
in Latin, it was the Latin word which the court were to take notice 
of ; and if more was in the Anglice than the Latin word would bear, 
it is void; as that Which is ſo mentioned above what the Latin 
word will itſelf deſcribe. 2 Roll's Rep. 255. 2 Cro. 664. 

9. Where the declaration was, de tribus ponderibus lanæ ad va- 
lentiam octoginta ſolidorum, judgment was ſtaid for the incertaimy; 
for pondus ſigniſies every manner of weight. 2 Rell's Rep. 369. 
Lawrence v. Turner. | 

10. In trover for a dead thing, there ought 10 be added the 
value, and the price if it be alive. 2 Co. 136. But if no value 
be mentioned in the declaration, it is good afrer a verdiét. 653, 
654. Bradford v. Ramſey. 


11. An adminiſtrator, to whom adminiſtration is committed by t 

a peculiar; if he doth not ſet forth in his declaration, that he was 
foci illius ordinarius, ſhall, notwithſtanding he has omitted it, have 7 
judgment after a verdict, 1 Cro. Lacy v. Smith. 6 
12. In trover and converſion, no other place is to be expreſſed in a 
the declaration, but that only where the goods came to the defend- d 
ant's hands. 1 Bulft, 206. Atkins v. Wheeler, | 1 
13. Coke ſaid, it was adjudged in an action of trover and conver- er 
ſion, the converſion is traverſable; for it is the ſubſtance of the ci 
action, and the tort ſuppoſed in him, and ſo may well be traverſed: 2 
for if one finds goods, but doth not convert them, no action lieth. er 
As the cafe was in a trover and converſion of goods. Ihe deferd- Ou 
ant faith he took them damage-feaſant, and impounded them, at/qz! be 
Hoe, that he converted them to his uſe. And in Lea#'s cafe it wi am 
adjudged, that the place and time of converſion are to be alledged, wh 
for they are material; and for that they were not alledged, the bil aft 
was abated after a verdict. 1 Cro. 97. Stranſham's Caſe, S. Print. til 
1 Cro. 78. Hubbard's Caſe. But the want of a place is aided, if 4 
the defendant plead a ſpecial plea ; as ſale in market-overt, after pat 
verdict, and by the flatute ; becauſe the denne is in the ple. 2 
e 
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14. An exception was taken to a declaration in trover, that the 
plaintiff did not ſay he was poſſeſſed of the things ut de bonis ſuis pro- 


priis, But the plaintiff had judgment. See More 691. Maynard 


v. Battell. 


*15, It was moved in arreſt of judgment, on the return of the P * 372. 
writ of enquiry, that the time of the converſion was not alledged; 
and the declaration for that cauſe was held naught by two judges. 
1 Brownl. 8. 

16. An action of trover of goods was brought, ſuppoſing the 3d. 
of May, 14 Jac. he was poſſeſſed of the goods, and the — day 
loſt them ; and that the 4th of May, Anno 14. ſupradict. they came 
to the defendant's hands by trover ; and that poflea, wiz. primo Maii 
amm ſupradi, he converted them: and it was found for the plain- 
tiff; and now moved in arreſt of judgment, that the declaration is 
not good; for the converſion is alledged before trover, which can- 
not be; and therefore void: ſed non allocatur ; but it was adjudged, 
that poſlea convert:t, is ſufficient, and ſcilicet is void. And a pre- 
cedent was then ſhewn in an ejectiane firme, where the ejectment 
was alledged, that poftea ſcilicet, ſuch a day, which was before the 
leaſe; and it was found for the plaintiff; for the ſcilicet being repug- 
nant is void; and the poftea ej ed. was held well enough. Where- 
upon it was adjudged for the plaintiff. 2 Co. 428. Teſmond v. 
Johnſon. guære tamen; for in Telv. p. 98. Milbore v. Coggan, in 
aſſumpfit, the judgment was for this exception ſtaid. 

17. Error was brought of a judgment in the King's Bench : for 
that the bill, in an action of trover, was of 400 buthels of pippins, 
the declaration was forty buſhels; and judgment being given upon 
nil dicit, the writ of enquiry recites the trover and converſion of 400 
buſhels, And thereupon damages found to 40 l. and judgment 
accordingly. And errors aſſigned, becauſe the writ of enquiry of 
damages varied from the declaration upon the record ; there being 
more in the writ than in the record upon which the judgment was 
entered. The defendant hereupon alledged diminution, and pro- 
cured the bF upon the file to be certified ; and then pleaded in 
nullo eſt erratum. And all the juſtices and barons held, that it was 
error; for the bil} doth not warrant the declaration; and the judges 
ought to be warranted by the declaration on the record, ond if it 
be variant from it, it is error; and they faid, that it could not be 
amended ; for it is the record to which the party was te plead : 
wherefore a rule was given for the reverſal of the judgment; but 
iſterwards ſtaid upon a ſurmiſe, that the record itſelf was miſcer- 
lilxd, 2 Cro. 294. Cleydon v. Tayler. 

18. In an action of trover and converſion ; after a verdiR for the 
pantif, it was moved in arreſt of judgment, that the action was 
commenced in Hillary-Term, and the converſion alledged to be on 
the third day of February in the ſame term; and the bill filed re- 
lues to the firſt day of the term, ſo before the cauſe of ation, 
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But it was reſolved by the court, that if the bail was entered 


»fter the third day of February, it is well enough; for it is that 
which gives this court juriſdiction. 

So an ejectment may be brought upon a leaſe made in the ſame 
term: ſo the ſtatute of limitation may be pleaded to an action, if 
the time be elapſed before the day wherein the bail is filed, - though 
not before the firſt day of the term, wherein the action is brought; 
for the action ſhall not be ſaid to be depending until the bail is filed. 
And upon ſearch it was found, that the bail was filed the laſt day of 
the term. 1 Ven. 135. See 2 Roll. Rep. 475. Lea v. Narſh. 2 
Lev. 13, & 176. 2 Syd. 373. Lideot v. Backwell. 

19. To an action of trover of divers goods (naming them parti- 
cularly) and converting of them, the detendant pleaded not guilty, 
and found againſt him, and damages aſſeſſed to 40 J. And it was 
now moved in arreſt of judgment, firſt, that the action is brought 


of divers things by an adminiſtrator of goods of the inteſtate's found 


and converted; and it appears that parcel of thoſe goods are things 
fixed to the freehold, and as parcel thereof, for which this action 
lies not; and divers parcels of them are — alledged, and 


1 373. there be not any ſuch words in Latin or otherwiſe for them; and 
the damages being entire, there ought not to be any judgment ; for | 


the declaration is, that he was poſſeſſed de duobus articulis, vocat. 
Portal cum ſuſpenſis, wocat. Hinges ; and de uno molendino, vocal. 
an hand-mill ; and de uno plumbeo, wocat. a lead; and de una al- 
weola, vocat. a waſhing-fat, and loft them, Wc, which things 
appear to be fixed to the houſe, and are as parcel thereof, and to be 
accounted as goods; ſo the action lies not for them; for the portal 
is a door to the houſe, and the hand mill and the lead, (which is a 
brewing lead and the waſhing-fat, (which is parcel of the brew- 
ing veſſels) are always fixed things, and go to the heir, and not to 
the executors, as 20 H. 7. is: Sed non allocatur ; for it is alledged in 
the declaration, that he was poſſeſſed of them ut de bonis propriis. 
And ic may be theſe things were ſevered from the freehold, and 
things lying by; and it thall be ſo intended when the plaintiff ſo 
declares, and the contrary appears not to the court by any matter 
ſhewn unto them by the defendant's plea. Secondly, for that be 
declares, de quatuor ollis æriis, vocat. braſ--pots, where it ought 
to be ollis aheneis ; for there is not ſuch a word as æriis. Sed non 
allcatur ; for when it is added, wocat. braſs-pots, that is as much 
as to ſay, Anglice, braſs-pors, which the court knows was intended; 
which although it be not in congruous Latin, or in apt words for 
it; yet it is good enough, and of ſuch nature were divers other 
things in the declaration; but they had all one anſwer. Thirdly, 
becauſe he declares, that he was poſſeſſed de uns ſpadone, una eque 
pretii 53s. 4d. So there is not any price at all tor the gelding ; 
and for that cauſe Popham,and Telverton held the declaration to be 
ill; for to every ching there ought to be added the value, if 3 


ö 


on Actions on the Caſe. 


dead thing, and the price, if it be alive; and foraſmuch as this 
wanted thereof, they held it to be vicious. But Williams, Tanfield 
and Fenner, e contra; for they ſaid it was not of neceſſity, eſpecially 
where the thing is not demanded, but damages for it, And there- 
fore Williams cited the the regiſter, fo. 37. That ſuch exception 
at the common law was not material. But they held, thar at the 
moſt it was but default of form, Which is aided by the ſtatute of 18 
Elis. But the other juſtices denied ir, and ſaid, it was ſubſtance, 
and not form only. But afterwards upon viewing the roll in court, 
although the record of ni prius was ſo, yet the roll is de uno ſpadone 
&& una equa pretii 53s. 4d fo the price extends to both; where- 
fore they held it all to be good enough. Wherefore they awarded 
the record of niſi prius ſhould be amended according to the roll; 
and it was adjudged for the plaintiff. Note; There was a prece- 
dent cited, Trin. 24 Elis. Rot. 723. That for wanting vi & 
armis, in treſpaſs, it was reſolved to be but form and not ſubſtance, 
and aided by 18 Elisg. Ney 115. 2 Cro. 129. Wood v. Smith. 

20. The value of the goods in trover need not be preciſely al- 
ledged;z aliter in detinue ; the reaſon of the diverſity is, becauſe in 
detinue, the things themſelves. or the value of them, is to be reco- 
vered ; but in trover only damages. Adjudged on writ of error. 
2 Roll. Rep, Goodzvin v. Harwood. | 

21. A writoferror was brought to reverſe a judgment, given by 
default in the Common Pleas, in an action of trover and converſion, 
and the error aſſigned was, that the plaintiff had declared for two 
pieces of cloth, and did not expreſs whether they were linen or 
woollen cloth ; but the exception was over-ruled, and the judgment 
affirmed. My, c. Stile 419. Jles and Winſor. 

22. It was moved in arreſt of judgment, that the plaintiff had 
declared of the trover and converſion of a certain number expreſſed 
in the declaration of pieces panni lanei, anglice, of red, yellow and 
black cloth; which is uncertain, and cannot be uſed as it is here, 
to expreſs cloth of divers colours; for panni lanei ſignifies only wool- 


len cloth, But *Barn, juſlice, ſaid, all is but woollen cloth, P * 374. 


though they be of divers colours, and therefore it is good enough. 
Hadſden, the ſecondary, ſaid, ſometimes the colours are uſed to 
be expreſſed, and ſometimes not, Bacon, Ir is better to expreſs the 
colours than not; yet it is good enough without the expreſſing of 

them, Therefore ler the plaintiff rake his judgment. Stile 75. 
23. An action of trover and converſion, for that the plaintiff, 9 
Martii 18 Jac. apud Chelmsford, was poſſeſſed of a writing obliga- 
tory, wherein John Petchy and T homas Petchy, were obliged to the 
plaintiff in 60 |, ſealed with the ſeals of the — Petchy and 
Thomas Petchy, ut de ſcripto ſuo obligatorio proprio, & fic poſſe ſſonatus, 
12 Martii, 18 Jac, loſt it. And that upon the 13 Martti, 18 Fac. 
at Chelmsford, it came to the defendant's hands by trover : and that 
the defendant 20 Martii, 18 Jac. at Chelmsford aforeſaid, converted 
it 


- 
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it to his own uſe. Upon this declaration, the defendant demurred 
in law, becauſe the date of the bond is not mentioned; nor that it 
was delivered as their deed ; but without much argument it was 
adjudged for the plaintiff ; for he needs not ſhew the dare, becauſe 


it is loſt, and the defendant hath efloined it. And he is not to re- 
cover the debt, but damages. Therefore ſecondly, the allegation 
that it was ſcriptum ch gatorium, wherein they were obliged, hath 
intendment ſufficient that they delivered it as their deed. Where- 
fore, &c. 2 Cro. 637. Upchard v. Tatam. | 
24. Error of a judgment in the Common Bench. Upon trover 
and converſion of a bond of 100 l. conditioned for the payment of 
501. at ſuch a day; which came to the defendant's hands, and he 
being required ſuch a day and year ro deliver it, had not delivered 
it, but refuſed and converted it to his own uſe, (but no day, year, 
or place of this converſion mentioned) the defendant pleaded not 

uilty, and found againſt him, and judgment for the plaintiff. 

he firſt error aſſigned by Grimflon was, becauſe the date of the 
bond is not mentioned; ſed non allocatur ; for being loſt and con- 
verted, he peradventure did not know the certain date of the bond, 
and if he ſhould recite a date, and miſrecite it, it would be a failer 
of his ſuit, The ſecond error, becauſe he did not alledge the day 
nor place of the converſion ; ſed non allocatur; for the denying to 
deliver upon requeſt is a converſion ; and the day, year, and place 
are thereby alledged ; which is ſufficient : and the allegation af the 
converſion (which hath no day, nor place) is not material, when 
there was a ſufficient converſion before ; whereupon the judgment 
was affirmed. 2 Cro. 262. Wilſon v. Chambers. 

25, In trover and converſion for a mare. 

Upon not guilty pleaded, and a verdict for the plaintiff, it was 
moved in arreſt of judgment, that the mare was laid ad walentian, 
and it ſhould have been pretis, Sed non allocatur after verdict (2 
Cro. 207. Stile 174, 182, 2). 

The plaintiff declares, that he was poſſeſſed de quadam equa ut 4: 
catallis ſuis propris, and that catalla pred. caſualiter perdidit, and 
that coming to the defendant's hands, he converted catalla prædid. 
to his own uſe; ſo that there is no expreſs converſion of the mare. 

The court ſaid, that the declaration was inartificial. but good 
after verdict; for catalla predif. muſt refer to the mare; for 
nothing elſe is mentioned before. 2 Ven. 174. 

So is bona & catalla prædid', though there was only a waiſtcoi! 
mentioned, good on general demurrer, though perliaps it would be 
ill on a ſpecial one. See Lute. 15 37. Allen v. Harris. 

26. In an action of trover for divers things, & inter alia de ſer 
catulis quatuor catellis & una amb/nra ſaporis, after verdict for the 
plaimiff, it was moved in arreſt of judgment, that catulis ſignifes 
whelps, catellis little whelps of any kind, and that ſaporss fignifes 
ſavour for which no action lay; but the court gave judgment . 

the 
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the plaintiff, and ſaid, they would intend the whelps were dogs 


whelps, and that no damages *were given but for the Amphora. P * 375. 


3 Lev. 336. Chambers v. Warkhouſe. Sed quere ; for this cafe 
does not ſeem to be law. Fide the following caſes. 

27. Trover de duabus centenis plumbi ure, anglice, two hundred 
weight of lead ore. 

it was objected, that centena ſignifies an hundred in a county, and 
it is uncertain therefore what is underſtood by it; but the court ſaid 
it was good with the Anglice, and to be underſtood by the ſubject 
matter, Trover de duobus ponderibus caſei, Anglice, two weighs of 
cheeſe, hath been held good ; fo de duobus oneribus cupri, Anglice, 
two horſe-loads of copper. 1 Ven. 211. $24 | 
28. In trover and converſion for divers parcels of houſholdſtufF, 
an exception was taken to the declaration, becauſe the plaintiff, 
amongſt other thing had declared pro ſex parcellis plumbi Anerii, 
englice, pewter . oe Whereas the word parcellis is uncertain 
for a parcel doth conſiſt of many things in number, and ſo ſex par- 
cellis cannot properly be applied to ſix porringers ; but if it had 
been ſex peciis, it had been better, though that be alfo incertain. 
Hale held it was all one as if it had been pro ſex peciis plumbi cinerii. 
Rolle, Chief Juſtice, inelined it was well enough, becauſe though 
the words are not ſo proper, yet the deſcription is good enough. 


Ferman, Juſtice, was of the ſame opinion, But Nicholas, Juſtice, 


that the Latin is not good; for if there be proper words for a thing, 
they ought to be uſed, otherwiſe barbariſm will be introduced ; and 
circumlocutions ought not to be uſed where there is a proper Latin 
word to be had to expreſs a thing. Aff, Juſtice, agreed with Rolle 
the Chief Juſtice, and the plaintiff was bid take his judgment, ex- 


eept better matter were ſhewn to the contrary, Stile 199, Graves 


v. Drake. 


29. In an action of trover and converſion the plaintiff had a ver- 
dict; the defendant moved an arreſt of judgment, and took theſe 
exceptions to the declaration : Firſt, the plaintiff declares pro tribus 
duodenis fili, Anglice, dozens of thread; which is uncertain; for it 
may be three dozen pounds of thread, or ſkenes of thread, or ounces 


of thread, To this it was anſwered, that it cannot be otherwiſe 


expreſſed, and the word dozens of thread is uſed amongſt merchants, 
and well known unto them what is meant by them. Secondly, he 
declares for ſo many pounds of muſcat, inſtead of nucum muſcata= 
rum, anglice nutmegs. But this exception was miltaken, for the 
record was otherwiſe ; and beſides, it was with an Anglice, which 
makes it certain. The court ruled judgment to be entered, except 
cauſe ſhewed for the plaintiff, Stile 80. William v. Bier. 

39. In an action of trover and converſion, and a verdict for the 
plaintiff, it was moved in arreſt of judgment, that the plaintiff did 
declare for books and for ſtockings found and converted, and doth 
vot ſhew what books, vis. whether. Engliſſi or Latin, or in what 
Cher language; nor, whether law-books, divinity, phyſick, or any 

other 
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other ſubject; and becauſe he did not declare what ſort of ſtock- 
ings they were, whether. woollen, worſted or filk, Sc. But the 
court over ruled the exceptions ; and ſaid, that books were nat 
things of divers ſpecies, be they of what language or ſubjeQ ſoever: 
Neither theſtockings ; for were they ſilk, or woollen, or worſted, 
they were but ſtockings; and ſo ruled judgment to be entered, 
Stile 25. See 1 Bulft. 126. | 

31. An action of trover and converſion of divers goods, & inter 
alia de uno Riſco, Anglice, a trunk full of fine linen, ad walentiam 
20l. & deuna Pixide, Anglice, a box full of bands, cuffs and ſhiru, 
ad valentiam 101, and of divers parcels of other goods, The de- 
fendant pleaded not guilty, and verdict found againſt him, and en- 
tire damages aſſeſſed io 80], and it was moved in arreſt of judgment, 
that this declaration is not good ; for Riſcus is but a trunk only, 
and Anglice, full of fine linen is uncertain z and damages were given 


P *376- upon that uncertainty. . And it was ſaid, that this caſe differs from 


Oſbourn and Middleton's Cafe, Co. I. 10. f. 130. For there Fulcrum 
lecti may be conſtrued and underſtood of all that appertains to the 
furniture of a bed; but Riſcus, and an Anglice, full of linen, 
cannot be intended to be underſtood, and referred to linen ; andif 
it ſhould be referred, it is uncertain ; and if it ſhould not be refer- 
ed to linen, it was never intended that 201. ſhould be for the value 
of the trunk; and therefore it is not good, as Playter's Cale. G. 
5. f. 34. treſpaſs, quare piſces ſuos cepit, is not good ſor the incer- 
tainty. And of that opinion was Hauglilon; foreif he had ſaid, de 
Riſco, Anglice, a trunk full of gold to the value of 50% 1. and da- 
mages had been given accordingly; none will ſay, that it was for 
the trunk only, but the gold therein; which had not been good for 
the incertaifity, But Lea, Doderidge and Chamberlain, held it to 
be good, and that damages ſhould be intended to be given for the 
trunk only: whherefore it was adjudged for the plaintiff, Note ; 
a writ of error was brought of this judgment; and this judgment 
affirmed. 2 Co. 664. Bancroft v. Coo. 

But 2 Rolls Rep. p. 254. -Bancrofts's Caſe, it is doubted, whe- 
ther un. R ſcus. Anglice, a trunk full of linen, una Piæ is, Anglice, a 
box full of linen, were good. 

32. In an action of trover and converſion de decem paribus velorum 
& tegularum, Anglice, curtains and vallance : It was moved in 
arreſt of judgment, that the declaration was uncertain, becauſe it 
did not appear how many there were of the one, or how many of the 
other, nor what was meant by a pair; but judgment was given 
for the plaintiff, contrary to the opinion of Twiſden, who relied upon 
the preceding caſe. 2 Syd. 445. Taylor v. Wells, S. C. 2 Saund. 
74. And with this opinion agrees the judgment in the caſe of 
Feeke and Ward. 1 Hd. 174. but in 1 Vent. 71. Anonymus, which 
ſeems to be the report of the above · mentioned caſe of Taylor and 
Wells, it is ſaid, it was adjudged to be ill. Ideo quere. 
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33. In trover of goods, The defendant pleaded not guilty, and EY 
found againſt him; and it was now moved in arreſt of judgment to 
be an ill declaration; for he counts that he was poſſeſſed of ſuch 
goods, ſhewing what they were in ſpecie cum aliis implementis ad 
valentiam 31. but expreſſeth not what they were; and that he was 
poſſeſſed of other parcels (particularly declaring what) cum aliis 
neceſſariis 3 but mentions not what they were; and that he was 
polfeſſed de ſuibus, but doth not ſer forth their number. The de- 
fendant, by verdict, was found guilty of all contained in the decla- 
ration, and damages intirely aſſeſſed for all, which being ſo incer- 
tain, the court cannot give judgment for thoſe parcels which are 
incertain, And of that opinion was the whole court for the incer- 
rainty in the declaration. But Gawdy held, that in regard the 
defendant had admitted it, he cannot now after a verdict take 
advantage thereof, As 20 Af. 3 is. But the other juſtices e contra. 
Becauſe here is not any certainty at all, pro implementis & neceſſariis: 
But there is a reaſonable certainty, although upon demurrer ; 
becauſe it is not altogether certain, judgment ſhall be againſt the in- 
certainty ; yet after verdict he ſhall take no advantage if there be 
any convenient certainty z but here is not any certainty. Wherefore it 
was adjudged for the defendant. 1 Cyo. 817. Wood v. Smith. 

34. The plaintiff declared in trover for ſeveral things, & aliis 
| wenfiliis, Anglice, implements, and obtained a verdict; but the da- 

mages being intire, judgment was ſtaid, becauſe of the incertainty 
of the expreſſion, aliis utenſiliis quot quanta & qualia, 3 Lev. 18. 
Blackhouſe v. Moore, | 

35. Trover for two pair of pot-hooks, c. After not guilty 
pleaded, and a verdiQ for the plaintiff, Allen moved in arreſt of 
judgment, that hangers is a too incertain and equivocal word. 
Baldwin, for the plaintiff, inſiſted upon it, that ſince pot-hooks pre- 
ceded the word hangers, the court could not intend theſe were any 
other hangers, than ſuch on which pot-hooks uſed to hang. And 
he cited a *caſe of trover for a billiard-table, port, ſticks and balls, P * 
and adjudged good, becauſe the port, ſticks and balls, ſhould 377. 
be intended things appurtenant to the table. But the court was of 
opinion, that it was too incertain a word; for the word does not 
immediately follow the word pot hooks, but there are divers other 
th ngs mentioned between; therefore judgment was ſtaid, Raym 2. 
deaman v. Barnes. 

36. Exception to an aQion of the caſe brought, and the plaintiff de- 
cares, that whereas the plaintiff had delivered the defendant unum 
fatum ſalis, Anglice, a buſhel of ſalt, pretending that flatum had 
anther proper ſignification z but becauſe it was ſhewed to the 
court, that flatum by one dictionary, was Latin for a buſhel, judg- 
ment was given for the plaintiff, 1 Broznl, 16. 

37. Ina writ of error upon a judgment in the common bench, 
nan action of trover, where judgment was given for the plaintiff, 


error 
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error was aſſigned in the declaration, which was, beeauſe it waz 4 
decem juvenc is, Anglice, bullocks and heifers, and did not ſay how 
many of the one, and of the other, | 

But it was anſwered, that the Latin word being proper, and of 
known ſignification, the Anglice was void, according to Ofbourn's 
Caſe, 10 Co. But the court reverſed the judgment, and cited the 
caſe before in this court, trover de viginti ovibus matricibus i 
agnis; and it was reſolved to be naught, for not aſcertaining the 
number of each. But Twi/den ſaid, there was a trover brought 
de wiginti æueriis, viz. Bobus, agnis, Fc. and viginti was applied 
to each ſpecies, and held well. It was offered in this caſe to diſtin- 
guith it from the caſe de owibus matricibus & agnis, that there the 
Latin was of two ſorts; ſed non allacatur; for the words here being 
equivocal, it was all one. 1 Ven. 317. Davis v. Price. 


Other Caſe where the Declaration have been held good and ſuffci- 


ent, and where not. | 


1 Ven. 71. Anonymus. 194. a 

1 Ven. 135. — 7 Heath v. Vail 

2 Ven. 63. Bleſs v. Froſt. | 2 Lev. 85. Miller v. Green. 
174. Anonymus. 11. Coleman and other; 

3 Cro. 525. Whyte v. Hanby, v. Bard and Nelme. 


2 Keb. 188. Bird v. Watſon, Stile 31. Segar v. Dyer. 

2 Keb. 640. Taylor v. Wells. | 2 Syd. 60. Ellis v. Yarrow. 
681. Kemon v. Wells, | 1 Lev, 48. | 
743. Thomſon v. Cuſtis. Stile 48 3. Clark v. Fitzwilliam. 
75 3. Elfique v. Action. | 2 Lev. 177. Dunwell v. Bullock, 

3 Keb. 14. Dennis v. Turbel. [i Lev. 99. Mayhow v. Flower 

3 Keb. 15 3. Niller v. Green. | 2 Roll's Rep. 369. Lawrence v. 

3 Keb. 209. Fito v. Brown, Turner. 
25 3. Hancock v. Hodges | 3 Lev. 18. Blackkouſe v. Moore. 
693. Prioe SF Davis. . 1 Cro. 818. Draycott v. Pion. 
— Dobſon v. Bell. | 1 Mod. 289. 

1 Cro. 865, Gramvil v. Rebo- 2 Lev. 307. J Wood „. 


tham. 1 Ven. 17. 
4 Mod. 156. Cook v. Bolioger. | Stile 232, 235. Popham ' 
Stile 136. Heyford v. Hobſon, White. 
3. Cro. 545. Lyſter v. Home. 460. Webb v. Waſi- 
Dyer 306. Fines v. Spencer, | burne. 
7 Co. f. 17. 2 Cro. 307. Cliſon v. Procter. 
Stile 264. Sawyer v. Ruſſell. 6 Co. f. 14. Arundell's Cafe. 
1 Brownlow 16, Sale 25. 1 Bul. 126. 
Stile 69. | 224. Ernely v. Allen. 
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*Fikthly, Of the Plea. p 378. 


1. In an action of trover for jewels, it was faid by T-wi/den, 
there is no plea in trover, but a releaſe, or not guilty , every ſpecial 
plea in juſtification being but tantamount to it. 1 Keb. 305. 
Devoe v. Dr. Coridon. 

2 So has it been ſaid by the Chief Juſtice Holt, that there is no 
proper plea in this action but the general iſſue ; and he likewiſe 
{aid in the caſe of Hartford'v. Jones, that the plea there mentioned, 
is the only good ſpecial plea extant in the books. But in order the 
better to underſtand this matter, it is to be obſerved, 
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1. That no plea or juſtification is good, which amounts only to the 
general iſſue. 


2. That where = man juſtifies, he muſt confeſs or avoid the con- 
verfion 


3 That where the converſion s traverſed, it muſt be traverſed 


| aptly and materially, and not te any ſuperfluous matter in the 

plaimtiff's dechration, | 

4. That in ſome cafes the converſion, and in ſome the plaintiffs 
property, and in others the time and place is to be traverſed. 

5. That a recovery in treſpaſs is a good bar to an action of trove. 

6. That a recovery againſt one deſendant, is a good bar for another 
defendant to plead. 


7. That this action of trover, is within the ſtatute of Hmitations. 


83 


To illuſtrate which, and ſeveral other particulars, ſee the follow- 
ing caſes. 


3. In trover and converſion, the defendant may plead not guilty, 
ad give in evidence, that he diſtrained them till he was paid; 
but cannot plead ſpecially ĩhat he took the goods by diſtreſs, or that 
he detained them as the horſes of his hoſt, till he paid for the horſes 
landing; but if he pleads a matter which conſeſſes the converſion, 
ind avoids it, as in che caſe of Telverton 198. it is good. by Holt 
Chief Juſtice. 3 Salk. 365. 2 Soll. 654, 

4. In trover for one hundred ſheep, the defendant juſtified under 
feri facias, by virtue whereof he took them in execution; and it 
vs adjudged upon a demurrer that rhis plea was ill, becauſe it 
0h not anſwer to the converfion, and he Bout have pleaded not 
guilty, and given this matter in evidence. 3 Salk. 365. 

5. In the caſe of Put and Hardy'in Raymond 472, 3 Mod. 11. 
It was adjudged, that a judgment for a defendant in treſpaſs was 
it pleadable in bar to an action of trover ſor the {ame goods; 
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but that is not jaw, as it 1s ſaid by Holt chief juſtice, and may be 
Seen hereafter. Comb. 376. Feilding v. Senat. 
6. It is not a good plea in bar for the defendant to ſay, that the 


pla int iff and another were joint-merchants, and jointly poſſeſſed of 


P *379. 


the ſhip and goods; and that one was dead, and had made an ex- 
ecutor, for at moſt it is but in abatement, 3 Lev. 290. Kemp.y, 
Andrews. Show. 188, 

7. A releaſe pleaded by one of three defendants to an action of 
trover operates to diſcharge the reſt. 4. Mod. 379. Kiſin v. 
Willis. | 

8. A ſpecial plea in trover was held ill, becauſe it did not con- 
feſs and avoid, nor traverſe the plaintiff's title to the goods. alledged 
in the declaration, but only gives the plaintiff a colourable poſſeſ- 
fion, without right or property, and a diverſity was there taken 
between this action and an action of treſpaſs, quare vi et armis ; for 
in treſpaſs, colour of poſſeſſion given by the defendant to the plain- 
riff is ſufficient, becauſe the declaration is general, upon a ſuppoſal 


without any certain title; and therefore it is ſufficient to anſwer a a 


ſuppoſal of a title with a colour *of poſſeſſion only; but in an action 
of trover, and in all other actions, where the plaintiff makes a title 
to the thing demanded, or to a thing for which he demands da- 
mages, there it behoves the defendant to make a better title to 
himſelf, and to traverſe the plaintiff's title, or otherwiſe to confels 
and avoid it; as in 4 Fac. 1. It was adjudged in an àction of tro- 
ver for goods, where the defendant made a title to them paramount, 
and that he bailed them to the plaintiff to keep, by which the plain- 
tift became poſſeſſed, and that the defendant (as he well might) 
took them as his own goods, It was therefore adjudged no plea, 
becauſe he anſwers the plaintiff's title only wich a colour of poſſeſ- 
ſion. Telv. 173. Prieftly v. White, 

9. The defendant may juſtify the trover at the place in the de- 
claration, aud the converſion at another place. 1 Rolls Re. 
1. Hill v. Hawkins. 

10. If the plea of the defendant be, that he took the corn in ſuch 
a place, by virtue of a cuſtom for taking it for cleaning the market- 
place, it has been held that it amounts to more than not guilty. 
1 Rolls Rep. 1, 2, 45. n 

11. If the action be for taking a horſe, and the defendant ple:ds 
that he is an hoſtler, and it was put to him at livery, and there died, 
8 Fr no more than not guilty, 1 Roll's Rep. 22. Whitaker . 

let. 

12. In an action upon the caſe, the plaintiff declared for corn, 
which came to the hands of the defendant, and that he converted it, 
and ſuppoſed the coming to his hands to be in Londmm, The defend. 
ant pleaded that he was ſeized of certain lands, in R. in Berks, and 
that the plaintiff did thereof diſſeiſe him, and ſowed the lands ; 
and before ſeverance he himſelf re-entered, and took away the * 
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as it was lawful for him to do, ab/que hoc, that any corn came to 
his hands in London; and by the opinion of the whole court, the 
traverſe was held to be good. 4 Leon. 202. 

13. An action of trover for goods was brought, and for convert- 
ing them to his own uſe in 1pſwic/; the defendant pleaded, that the 
goods came to his hands in Dunwich, in the ſame county, and that 
the plaintiff gave to him all the goods which came to his hands in 
Dunwick, abſque hoc, that he is guilty of any trover or converſion in 
wich ; it was holden to be a good manner of pleading, by reaſon 
of the ſpecial juſtification, Vide 27 H. 6. But where a juſtifica- 
tion is general, the county is not traverſable at this day. Vide 19 
H. 6, 7. 4 Leon. 106. 

14. If the defendant pleads a ſale in market-overt, it is good, 


Tyler. 

15. A juſtification, if it is not local, but tranſitory, is not > 
and amounts but to the general iſſue. 1 Roll's Rep. 395. Phillips 
v. Weeks. | 

16. To plead the cuſtom of London for buying g ods in a ſhop, 
2s in a market-overt, is not good, but muſt be given in evidence on 
the general iſſue. 1 Roll's Rep. 397. Row v. Tompſon. 2 Cro. 
168. 1 Cro. 454. Other caſes where a ſale in market-overt hath 
been held no plea. Godb. 267. 1 RolPs Rep. 273. Hetley 49. 
2 Cro, 165, Owen 27. 1 Cro. 485. Moor 024. 

17. To an action of trover for divers loads of corn, the defendant 
pleaded and entitled himſelf unto them as tithes ſevered; and be- 
cauſe the plea amounts but to not guilty, the plaintiff demurred, 
and ſhewed it for cauſe, that the plea was not therefore good; and 
without argument it was adjudged for the plaintiff, 3 Cro. 157. 
Lymet v. Mood. 

18. In an action upon the caſe for trover and converſion of goods, 
the defendant juſtified the taking of them damage-feaſant, ab/que 
fac that he converted them aliter vel alio modo ; and it was there- 
upon demurred in law ; for that the traverſe was not good, becauſe 
he confeſſed not any converſion ; the plea alſo amounts to not guilty, 
Wherefore without argument it was adjudged for the plaintiff, 1 
Go. 435. Dee v. Bacon. 


9 In trover and converſion, ſuppoſing that the defendant had p. 


og the thing for which the action was brought, non wendidit was 
held no plea, but the defendant ought to have pleaded not guilty. 
New Benl. 41. Lord Mounteagle v. the Counteſs of Worcefter. S. 
C. Dyer 121. S. C. 1 And. 20. 

20, In trover the plaintiff ſuppoſed that he was poſſeſſed of divers 
loads of corn and hay, at H. in the county of M. and that they came 
o the hands of the defendant by trover, and that he converted 
them to his own uſe, The defendant pleaded, that before the tro- 
Ver, he was ſeized of certain lands in Burton, in the county of Sta. 


ferd, 


without giving colour to the plaintiff. 1 Roll Rep. 273. Biſſe v. 
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ford, in fee, and the corn and hay was growing upon the land, and 
he cut them as his proper goods, and was poſſeſſed thereof till he 
loſt them; and they came io the hands of the plaintiff by troyer, 
and he loſt them again, and they came to the hands of the defend. 
ant, and he converted, as it was lawful for him to do. And upon 
this the plaintiff demurred in law; for that the plea amount only 
to the general iſſue; and this cauſe was fhewn for demurre, 
And the court held,- that as this was ſhewn ſpecially for cauſe of 
demurrer, it was an ill plea, and gave judgment for the plaiatf, 
1 Cro. 146. Ward v. Blunt. 

21. In trover for ſix oxen in London, and there converted, &. 
the defendant pleaded that he ſeized them in the manor of D. n 
Eſſex, as goods waived there, and ſo juſtified, ab/que hoc, that le 
was guilty in London + and per cur” it was no plea ; for it amount 
but to the general iſſue, containing no matter local, to make the 
place material. 1 Cro. 174. Bullock v. Smith. 

22. In trover and converſion of twenty ſheep ; the defendait 
pleaded, that the Queen was, and yet is ſeized of the manor «f 
Newpert- Pagnel, in the county of Bucks; and that malefa@tres i;. 
noti ſtole thoſe ſheep from the plaintiff, and brought them with 
the ſaid manor, and there waived them: whereupon the deſendam, 
as bailiff to the Queen of her ſaid manor, ſeized them as the 
Queen's goods to the Queen's uſe, which is the ſame troyer and 
converſion, and prays in aid of the Queen, Whereupon the pla- 
tiff demurred ſpecially, Ic. Gawdy and Pham held, that the 
plea was not good; for that the converſion was not anſwered : he 
alſo ought not to have aid, becauſe it is but a chattel; he hath os 
alledged, that he hath anſwered for them to the Queen ; bur the! 
he needed not to have alledged any purſuit of felon, For Flu 
faid, it ought to be alledged that the felun fled ; or that he was 
fear to be apprehended, and for that cauſe waived them: for i 
felon carries away goods, which he hath ſtole within a manor, and 
leaves them there, and at another time goes away, the goods ir 
not waived ; for waiving ſhall be where he hath the goods when be 
flies for fear to be apprehended for them. And the reaſon cf th: 
torfeirure is, becauſe there was a default in the party robbed, tat 
he did not purſue him to have taken the goods from hin, and there: 
fore the law gives them to the Queen. But ir is not neecſſary, thit 
he be pur ſued for the felony, when he leaves the goods, fo that be 
flies for this cauſe. But afterwards, becauſe the plea was not 
bar, but concludes, / Regina inconſulia, Ic. they all reſolves, 
that the judgment could not be given as upon a matter of bar, And 
becauſe aid was not gramable in this caſe, it wes awarded, that be 
ſhould anſwer without aid. And ſo it was adjudged. 1 Cn. 693 
Foy v. Annefly. 4 Co. 109. S. C. And Moore Rep. 572. 

23. In trover and converſion of a cow apud Salop. The defend: 
am pleaded, that the queen was ſeized in fee of ſuch a manor, 120 


demiſe! 
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demiſed it, and all eſtrays therein, &c. to J. S. for life, and con- 
veys it by mean conveyances to himſelf; and that this cow came 
thicther as an eſtray; whereupon he ſeized her, and cauſed her to 
be proclaimed in two market- towns next adjoining. And the plain- 
tiff claimed a property; and the defendant — him to 
pay for her feeding, that he ®refuſed, and thereupon he denied to P * 38 1 
deliver the cow, and traverſes that he is guilty of the converſion, 
aud Sap. And it was thereupon demurred, and held ill; be- , 
cauſe he ſhewed not the letters patent ; and-becauſe he nlledged 
not, that the proclamations were made in the pariſh-church z and 
becauſe he traverſed the will ; and it was adjudged for the plain- 
tf, 1 Co. 716. Brownlow v. Lambert. 
24. To an action ſur trover, the defendant pleaded, that before 
the time, wherein the plaintiff ſuppoſes the goods to come to the de- 
ſendant's hands, one S. A. was poſſeſſed of them; and amongſt 
other goods fold them to the defendant, but retained them in his | 
own hands, and afterwards fold them to the plaintiff, by reaſon | 
o whereof the plaintiff was poſſeſſed, and afterwards loft them, and | 
41 they came to the defendant's hands, who converted them prout, Ic. | 
Whereupon the plaintiff demurred ; and it was held by the court 
to be an ill plea ; for it amounts to not guilty : and it was donbted 
s the whether the court ſhould compel the defendant to plead not guilty, 
L or award a writ of enquiry ; but at laſt it was reſolved, that a writ 
#5 of enquiry ſhould be awarded. 1 Bro. 5. 2 Oo. 319. Auflin v. 
t Ide Auſtin, 
25. To an action upon the caſe on trover of zoo ſheep, the firſt 
h no of December, 36 Flix. The defendant pleaded, that he was theriff 
of the county of Lincoln, and that J. S. recovered againſt the plain- 


„df too l. and thereupon had a feri facias to levy that debt; which 
os writ was returnable craſtino animarum, 35 Flig. That this was 
Ir > delivered to him, being then ſheriff of the ſaid county, upon the 
4 


firſt of Ofober, 35 Eliz. to be executed ; that he, by force thereof, 
upon the z0th of October, 35 Eks. took the ſaid 300 ſheep, and 
{old them upon the 224 day of October, amo 35 Elis. 100 and 4 
ſheep for 40 l. parcel of the ſaid 1001. and that the other 192 


„ Vat ſheep remained in his faid hands pro defectu emptorum. And on the 
chert. ſad day of craſtin. anim. he returned the ſaid writ accordingly, and 
p, that all this matter. The which is the ſame converſion, ab/que hoc, that 
hat be he converted aliter wel alio modo ; and thereupon the plaintiff de- 
oe” murred : and after argument the whole court held the plea to be 
1 WH "fuffcient. Firſt, and principally, becauſe he doth not by his plex 

1 confeſs any converſion, and then the traverſe is ill: but he ought 
that 5 upon this matter to have pleaded not guilty, and have given this 
5. 693 matter in evidence, Secondly, becauſe he ſuppoſes the trover and 
1401 converſion to be on the firſt of December, 36 Eliz. and he juſtifies 
3 the converſion in October, 35 Eliz. So he meets not with the plain- 


if in time, and therefore he ovght to have traverſed it; and the 
| traverſe 
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traverſe aliter vel alio modo, ſhall never anſwer to the time, but ty 
the manner of the converſion, Thirdly, he makes not any juſtisca- 
tion for four of the ſheep, but that he ſeized them; but did not 
ſhew what he did with them : wherefore the plea doth not anſwer 


all that which is compriſed in the declaration ; and for that cauſe: 


it was held ill in all. And of that opinion was all the court, and 
appointed judgment to be entered for the plaintiff z but after cauſed 
it to be ſtaid for the equity of the matter. 1 Bro, 4. Aſcue y, 
Sanderſon. 
26. Is trover and converſion gf a ſhip, and nine pieces of 
the plaintiffs declared, that the firſt of March, 21 Fac. he was poſ- 
ſeſſed, and the ſame day loſt them which came to the defendant's 
hands, who 3 O06, 3 Car. converted them to his own proper uſe. 
The defendant pleaded the ſtature of 21 Fac. of limitation of 
actions: and that the 2oth of March, 21 Fac. cauſa actionis accre- 
vit; ſo as not only three years, and more, are incurred ſince the 
parliament, but alſo fix years after the converſion, before any 
action commenced, Et hoc, &c. The plaintiffs replied, that they 
were poſſeſſed of the ſame ſhip, as their proper goods; and ſo being 
poſſeſſed before the zoth of March, 19 Jac: wis. 1 Martii, 19 
Fac. they agreed at London aforeſaid, in parochia & warda pre- 
difa, that the ſaid defendant, as their ſervant, ſhould tranſpon 
the ſaid ſhip and goods to T, in Spain, being parts beyond ſexs, 
and ſhould afterwards reſtore them unto the plaintiff upon requelt ; 
whereupon the defendant taking the ſaid ſhip, the ſaid 1 Marti, 
9 Fac. tranſported her to the parts beyond ſeas, vis. to T. and 
20 Martii, 19 Fac. there ſold the ſaid ſhip and goods to perſous 
unknown, and converted them to his proper uſe ; and that the de- 
fendant, after the ſaid converſion, remained in partibus tranſmarini 
uſque primum Maii, 1 Car, by reaſon of which ſtay, they could not 
ſuc him per legem terræ; and that 1 Maii, 1 Car. apud London, they 
required him to re-deliver the ſaid ſhip and goods, which he 
refuſed to do. Bur that he then and there converted and diſpoſed 
of the ſaid goods, The firſt queſtion was, whether this action was 
within the ſtatute of limitations; and it was held, that though ations 
of trover are not mentioned ſpecifically in the ſtature, yet it is im- 
plied in the general words of actions upon the caſe. The next 
queſtion was, admitting the defendant was beyond ſeas for fix years 
after the converſion, and did not return into England; whether the 
plaintiff had not liberty to bring the action at any time within {ix 
years after his return ? for the proviſo is on the part of the plaintif, 
if he be over the ſea at the time of the cauſe of action, that he {hall 
have time after his return; and by the ſame equity, it ſhall be ſo 
where the defendant is over the ſeas, and cannot be ſued. But 
that point the court did not reſolve. Thirdly, if this requeſt, and 
not delivery after his return, be not a new converſion, and cauſe 
action; ſo that although he was barred before by 1 of 
Imitation, 
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0 Imitation, whether he ſhall not hereby he reſtored to that action. 


2 And Jones and Whitlock conceived, that he ſhould ; and that he 


ot may be well intended, the goods came to his hn ls again after his 
er ſale; and the demanding them of him, and his denial and conver- 
iſe ſion, is good cauſe of action. But Croke doubted · thereof. Fourthly, 
nd it was argued, that here the replication was a departure from the 
ed declaration; ſor by the declaration he ſuppoſeth a caſual loſs, and 
v, a trover by the defendant, and that to be 21 Fac. But in the 


replication he ſuppoſeth to reſtore ; and then a ſale of them the 

20th of March, 19 Fac, ſo it varies in the time and manner how 
o- the defendant had them; alſo by his own confeſſion, the converſion 
I's was made above fix years before the action brought. But although 
ſe. Croke doubred therein, yet Janes and Whithck over-ruled him, and 
of gue judgment for the plaintiff, abſente Richardſon, Chief Juſtice. 
- 3 Cro. 245, & 335. Swayn& al v. Stephens. S. C. W. Jones 
he 252. | 


ny 27. In trover the defendant pleaded a releaſe, &c. And it was 
. held per Holt, chief juſtice, that in treſpaſs, where the defendant 
ing pleaded a releaſe before the time, he muſt alſo go on with an abſque 
19 bac, that he is guilty ad aliquod tempus poſtea : but if he does not 
. rary the time, there needs no traverſe; for ſuppoſe you alledge the 
on treſpaſs ſuch a day, and the defendant juſtifies as to that day, the 
45, plaintiff may ſhew another day, and it is no depar ure, for the 
t; defendant has occaſiuned this; and there is a great difference 
tit, between a bond and a treſpaſs : if the declaration lays the bond to 
and be dated on one day, the replication cannot ſay it was dated on 
os ober; but in treſpaſs the plaintiff may depart as occaſion re- 
de- quires ; ſed adjournatur. 1 Salk. 222. Webley v. Ralmer. | 

inis 28. In an action upon the caſe upon a trover and converſion to 
not tis own uſe, per venditionem quibuſdam hominibus ignotis; the de- 
hey {:ndant pleaded, that the goods were bailed to him, to bail to J. J. 
he % whom he had delivered them, abſque hoc, that he did convert 


ſed lacm to his own proper uſe, per venditionem hominibus ignotis, The 


was raverſe was held ill; for the converſion to his own uſe, is the 
zom cauſe _ the ground of the action, and not the ſclling the goods, 
Ve. 2 Leon. 1 3. 

next 29. In trover for an horſe, and ſelling him, and converting the P 
ears ney to his own uſe. The defendant conſeſſed, that it was the 

the {4.01% horſe, and that one J. Courtnal found and delivered him 

n fix "the defendant to re-deliver it upon requeſt : whereupon he re- 

tif. bered him to the ſaid J. C. before the action brought, ab/que 

hall , that he ſold and converted the money to his own proper uſe. 

e lo de court held, that as the ſubſtance in this caſe was the converſion, 

But ' tight well be traverſed ; but as the defendant had taken a tra- 

and "wte 10 the converting the money to his own uſe, which was not 

a ":ternally alledged in the declaration, but is ſuperfluous, and as 

te 0 


be defendant by his traverſe hath made it part of the iſſue; the 
Vol. I. I j traverſe 


383. 
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traverſe therefore is ill in that point; and the demurrer being up 
the traverſe, it was adjudged for the plaintiff, 1 Cyo. 554. Hu 
ner/ley v. Barnard, gs 

30. In an action upon the caſe, the plaintiff declared in troyer 
for a bag of money, and the converſion of it: the defendant pleaded, 
that the bag of money was delivered to him as a pawn to keep until 
A. and B. were agreed which of them ſhould have it; and pleaded 
further, that A. and B. were not yet agreed who of them ſhould 
have it; for which cauſe he kept it, abſque hoc, that he converted 
It to his own uſe; upon a demurrer in this caſe it was held, tha 
the converſion was traverſable. See the ſame caſe, 4 Ed 6. Pr. 
Action upon the Caſe, 113. So here Fenner agreed with Mea 
1 Leon. 247. 

31. Galliard brought an action upon the caſe againſt Archer; 
wherein the plaintiff declared, that he himſelf was poſſeſſed d 
certain goods, which by trover came to the hands of the defendan, 
who had converted them to his own uſe. The defendant pleaded, 
. that before the trover ſuppoſed, one A. was poſſeſſed of the ſame 
goods as of his proper goods, and ſold them to the defendant ; and 
that he had not any notice that the ſaid goods were the goods of the 
plaintiff ; upon which the plaintiff demurred in law. And by 4 
der ſon the plea is not good; for the plaintiff may chuſe to have hi 
action agiinſt the firſt finder, or againſt any other, that hath the 
goods after the ſale, gift, or trover: and it hath been held by 
ſome, the defendant having the goods by ſale, might traverſe the 
finding. See Contr. 27 H. 6. 13. a. And that in detinue, where 
the plaintiff declares of a bailment, the defendant may ſay, that he 
found them, and traverſe the bailment. 39 H. 6. 37. by My: 
and by Wyndham, juſtice, the defendant may traverſe the proper 
of the goods in the plaintiff, 12 E. 4. 11. 1 Leon. 180, Gall 
ard and Archer's Caſe. 

32. In an action of trover for a gelding, the caſe was: one Fu- 
ter ſtole this gelding from the plaintiff, and fold it to the defendant 
in open marker, by the name of Leifter, and it was entered fo in tht 
toll-book, that Leiſter ſold him. The queſtion was, if this alter: 
tion of the name ſhall not make any alteration of the proper, 
although the ſale was in open market? Wyndham and Rhodes, ju. 
rices, held this to be no good ſale to bar the plaintiff, and grounded 
their opinion on the ſtature of the 2 C 3 Phil, M. c. 7. which pe 
vides, that no property of ſtolen goods ſhall be altered that are (0! 
unleſs the name and ſurname of the parties to the ſale be written '3 
the tol-book; and S/uttlewrrh moved, that it ſhould be in th! 
marker, and walked up and down there for an hour togethe, 
which is not ſet forth by the defendant in his bar. But the juſtice 
ſaid, that ſuch ſpecial plea need not to be, but it ſhall be intendes. 
Owen 27, G:bbs's Caſe, 
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33. In an action upon the caſe, on trover and converſion of ſix- 
teen broad cloths; the defendant pleads, that before the time-of 
the trover and converſion, one Morrice was poſſeſſed of thoſe goods, 
and ſold them to the defendant ; and before he had notice that th 
appertained to the plaintiff, he ſold them to J. S. the which matter, 
&c. and it was thereupon demurred, 1 Co. 480. Gyn v. Gar- 


vi prædicꝰ unloading a tun, and out of every veſſel ſo importing 
20 tuns of wine for any perſon into any port or other place within 
tas realm; and inde ſeu de aliquo inde daſe predid diſonerat' two 
uns of wine, vis. one before the malt of ſuch a ſhip, and the other 
behind the maſt ejuſilem navis ; and that the King being ſo ſeized 
tore the time that two tuns came to the defendant's hands, as the 
Plaintiff ſuppoſes, vin. 21 Sept. Arm? 5. by his letters patent, Hic in 
eur prolat”, granted to Sir T. Waller, the office of chief butler, to * 
liz him 


itten in 
in it 
} get he”, 
juſtices 


ended. 
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4 byn. But it does not appear what was done thereon, but accord- 
Id iag to the caſe, in 2 Bult. 134, 299. *of Holman and Karritfley, P * 
c the defendant ought to have traverſed the plaintiff's property. 
at 34. An action of trover at Paxton, in the county of Hunt. the 
„ detendant pleads a bargain and ſale at Reyſton, in the county of 
” Hert. in the market there, whereby he after converted them at P. 
in the county of H. The plaintiff faith, that he was poſſeſſed of 
N thoſe goods at P. in the county of H. and that J. S. there ſtole them 
« from him; and by covin betwixt him and the defendant, at P. in 
ant, the connty of H. he ſold them to the defendant, as he had pleaded. 
led, The ifſue was upon the ſale made covin, &c. and it was tried in 
ame the county of H. and found for the plaintiff; and it was moved to 
be a miſ- trial, for it ought to have been by a jury of the county of 
{the Hert. or at leaſt-wiſe by a jury of both counties. And of that opi- 
An- nion was Gawdy, But the other juſtice e contra; for the ſale is 
e hi confeſſed, and the iſſue is upon the covin, which is well tried by a 
| the jury of the county of Hertf. where it was alledged. And it was 
d by afterwards adjudged accordingly. 1 Co. 510. Harbing v. Sher- 
e the man, Goldſ. 158. C 
vhere 35. In trover, the defendant pleaded, that he took them as 
jat he bailitf of the king, for a diſtreſs upon a plaint in curia manerii, and 
19. fold them ; and it was thereupon demurred, and adjudged ill; for 
went] upon a diſtringas, the cattle ſhall not be ſold, eſpecially in a court- 
Galli baron, although ir were in the King's court. 2 Co. 255. Gomer- 
fal v. Wyats, S. C. Yetv. 194. 
e Pu- 36. In trover and converſion for two tuns of wine, the defendant 
endant pleaded, that the King, j.re coronæ, was ſeized in fee of the pri- 
in the lage of all wines imported ex partibut tranſmarinis by any perſon, 
alters whether a ſubj- & or alien; and that the priſage was a !empure cujus, 
opent! Ic. anſwered to the King, his progenitors. their farmers or depuries, 
s, jul in the manner following, vis. out of every veſſel, importing into 
ound any port, or other place within this kingdom, 20 tuns of wine for 
ch pro- any perſon a partibvs tranſmarinis, and of that or de aliquo waſe inde 


* of 20 acres in Stanſtead, in the county of Hertford, and granted 4 
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him the King, his heirs and ſucceſſors, with all the fees, &c. who 
was conſtituted thereby chief butler, habendum, c. for life, to be 
exerciſed by him or his deputy, & ulterius dicit, that the chief 
butler for the time being uſed and accuſtomed by himſelf or deputy, 
to collect and receive to the King's uſe the ſaid priſage, due a; 
aforeſaid : and alſo, that the ſaid 1 3th day of April, Anno 7. que. 


dam navis, loaden with 20 tuns of wine, came to the city of Exety 


aforeſaid, a partibus, Ic. ſeil't a villa de Bourdeaux in Gallia ; and 
that at the city aforeſaid, nine tuns and a half of the ſaid 20 tuns, 
being the plaintiff's wine, adtunc exonerat fuerunt ex navi pred fer 
guod two tuns of wine were due to the King for priſage ; and being 
legitime conflitutus deputy to Sir T. Waller, tunc & adtunc chief 
butler & per ejus præceptum the aforeſaid two tuns vini pred. pn 


priſagio dicto 13 die April. anno 7. pred. at the city of Exeter, to 


the uſe of the King did take, and them to the King's uſe conven 
and diſpoſe, prout ei bene licuit que eft eadem converſio, Ec. that 
the plaintiff ſuppoſes to be to the defendant's uſe, & hoc paratus ef 
werificare : to this plea though four exceptions were made; yet the 


plea was held good. Telv. 198. Kenicot v. Bogan. And this was 


the caſe that the late lord chief juſtice Holt held, that it was the 
only good ſpecial plea extant in our books, Salk. 164. 

37. In trover and converſion of goods at D. in the county of Na- 
tingham, the defendant pleaded, that he recovered againſt the 


* 38 5. plaintiff a debt of 20 l. by bill in the King's Bench, and thereupon 


had a fferi facias directed to the ſheriff of York, who apud Wake 


feld, in com. Eborum, ſeized thoſe goods, and delivered them unto 


him in ſatisfaction of this execution; and ſo juſtifies the converſion, 
And it was thereupon demurred, and without . argument ruled, 
that the pleading was ill. Firſt, Becauſe he ſhewed not where the 
Queen's Bench was at the time of the recovery. It being a 
court removeable ; as 5 Ed. 4. 8. is. Secondly, the trover and 
converſion is ſuppoſed to be in the county of Nort: and he juſthe 
in the county of York, without traverſing, &c. Thirdly, the ſherif 
upon a writ of fieri facias cannot deliver the defendant's goods io 
the plaintiff in ſatisfaction of his debt. Wherefore it was adjudged 
for the plaintiff, 1 Cro. 504. Thomſon v. Clerk, Ney 56. S. ( 

8. In trover of goods, the defendant juſtifies, as ſervant to the 
ſheriff of Middleſex, becauſe the plaintiff had ſtolen thoſe goods, 
and carried them to D. within the county of Middleſex ; at which 
place the defendant ſeized them ut bona waviata ; and without 
argument it was adjudged for the plaintiff ; for he ought to alledg! 
a felony committed; and that the goods were waived, by ibe 
felon : but it is not alledged that the felon waived them. Where- 
fore it was adjudged ut ſupra. 1 Cro. 611. Davies's Caſe, 

9. To an action of trover and converſion of goods in Landi. 
The defendant juſtified, for that one Robert Baſh was ſeized in fee 


rent- 
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rent-charge to Robert Baſh, his executors and aſſigns of 161. per 
amum, during the life of Frances, the wife of Robert Baſh ; which 
Robert Ba/h died inteſtate, and Frances his wife was adminiſtratrix 
unto him; and the defendant, as her ſervant, took a diſtreſs in the 
ſaid 20 acres, for the ſaid rent, by the command of the ſaid 
Frances, and impounded them there, and traverſes the taking and 
converſion of them in any other place. And it was thereupon de- 
murred, and all the court held the plea to be ill; for the induce- 
ment to the traverſe (which ought always to be good) is not a 
ſufficient cauſe of juſtification for the king of the difireſs for this 
rent was determined by the death of Robert Ba/h, becauſe there 
cannot be an occupant of rent. And the teme is not aſſignee by her 
taking of adminiſtration ; for none can make title to a rent to haye 
it againſt the ter- tenant, unleſs he be party to the deed or conveys 
a ſufficient title under it, Wherefore it was adjudged for the plain- 
tiff. And whereas an exception was taken to the plea, becauſe he 
traverſed the county, the court did not ſpeak thereto ; for that they 
reſolved the ſubſtance of the plea to be inſufficient, 1 Cro. got. 
Salter v. Butler, Mey 46. S. C. Telv. 9. S. C. Moor 664. 

40. In trover and converſion, the plaintiff declared, that whereas 
be was poſſeſſed of a bag of hops, and a bag of flax, to the value of 


" Ec. and that the defendants found them, and the third day of 
he Odaber converted them; and the defendants pleaded, that Sandwich 
a 1s an ancient village, and that the cuſtom of foreign attachments is 


* uſed there as in London, and that theſe goods were loſt upon default 
* in November, and traverſed ; abſque hoc that they were guilty of 


1 any con verſion in October, or at any other time or day than the times 
ed, before, which are contained. in the declaration, that the defendants 
Fas were not guilty before, (Scil.) October; upon which the plaintiff 
* demurred, and judgment was given for the plaintiff, although it 


ad was objected, that the juſtification here by the cuſtom aforeſaid, 
5 had taken away the property; and as the plaintiff would be barred 


riff in detinue, ſo he is in trover ; but the court was of the contrary 
5 10 opinion, that the defendant's plea in bar here ſhall not be good 
ged without a traverſe z and as it is, the time is not made material, but 


% any time before is ſufficient. Het, 166. Green v. Bronker and 

| the Creenflead, | 

atk 41, In an action upon the caſe for a trover, the defendant after P * 386, 
hich in imparlance pleaded an outlawry of the plaintiff ; and ir was hol- 

den. by ſome to be a good bar, and therefore it may be pleaded 

iter imparlance ; as 16 E. 4. 4. in debt upon ſpecialty ; but not 

in debt upon a contract, treſpaſs, battery, impriſonment, &c. for 

ſuch matters the King ſhall not have by outlawry. Q, if this be 

aw, 3 Leon. 235. Markham and Pitts's Caſe. 

42. In an aQtion upon the caſe, the plaintiff declared, that he 
vi poſſeſſed of certain chattels, which came to the defendant by 
"Ver ; the defendant pleaded, that heretofore the plaintiff bangs 
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debt againſt the now defendant, and demanded certain monies , 
and decla ed, that the defendant bought of him the ſame goods 
(whereof the action is now brought) for the ſum then in demand, 
to which the then defendant waged his law, and had his law, 

which ni/:1 capiat per breve, Ic. was entered; and demanded 
judgment, it, c And by Wyndham and Rhodes, juſtices, the 
ſame is no good bar in this action; for the waging of the law, and 
the doing ot it, utterly diſproves the contract ſuppoſed by the de- 
claration in the ſaid action of debt, and then the plaintiff is not 


bound by the ſuppoſal of it, but is at large to bring his action; 


and ſo judgment was given for the plaintiff. 2 Leon, 37. L. Sand; 
and Cagnard's Caſe. 

43. Trover and converſion in communi banc) ; the defendant 
pleaded judgment in banco regis upon ſpecial verdict in treſpaſs for 
the ſame goods ; and that the goods in the one and the other were 
the ſame, and converſion and taking the ſame, &c. The plaintiff 
demurred ; and upon argument the whole court were of opinion, 
that it was a good bar, upon the authority of Ferrer's Caſe ; and 
that notwithſtanding the caſe of Putt and Roy/ton, in Banco regis, 
adjudged by Pemberton contra; which caſe my Lord Chief Juſtice 
Poll-xfen ſaid. he was never ſatisfied with, and as he remembered a 
writ of error was brought, and the judgment queſtioned ; but 
afterwards agreed, that he ſaw no difference between a general and 
a ſpecial verdict. However they all thought a judgment in the one 
a bar to the other; for that the actions were of the ſame nature: 
and judgment was given for the defendant, Show. 146. Lechmore 
v. Toplady, & al. ' ; 

44. AQtion of troyer of certain plate; the defendant pleads, that 
at another time the plaintiff had brought his action for this ſame 
plate againſt J. S. ſuppoſing the converſion to have been done by 
him. And in that action had judgment to recover 20-1. damages, 
and had J. S. in execution for the damages; and avers, that it i 
for the ſame goods, and for the ſame trover and converſion ; and 
it was thereupon demurred, - And after argument by Clerk for the 
plaintiff, that it was not any plea ; becauſe they having judgment, 
and the party's being in execution, is not any ſatisfaction unlels the 
money be paid; and then without ſatisſaction it is not any plea in 
bar of this action: as in debt againſt two, by ſeveral precipe's, upon 
one obligation, judgment and execution againſt one is no plea for the 
other without ſatistaction. And execution of the body is not any 
ſatisfaction; as 33 H. 6. 47. 4 H. 7. 29 H. 8. Title Exec 
tors 132. 14 H. 4. But all the court held the plea to be good; 
for the cauſe of action being againſt divers, for which damages 
incertain are recoverable ; and he having judgment againft the one 
for damages certain, that which was incertain before, is reduced 
in rem judicatam, and to certainty, which takes away the action 


- againſt the others. And therefore Pham ſaid, if one bath Judg 
1 men 
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ment to recoyer in- treſpaſs againſt one, and damages certain, al- 
though he be. not ſatisfied, yet he ſhall not have a new action of 
treſpaſs. .. By the ſame reaſon e contra, if one hath a Cauſe of action 
againſt two, and obtain judgment againſt the one, he ſhall not have 
remedy againſt the other; and the alledging, that he hath the one P *387. 
in execution for this cauſe, is not an anſwer to the purpoſe ; and 
the difference betwixt this cauſe, and the cauſe of debt upon an 
obligation againſt two, is, becauſe there every of them is chargeable 
and liable to the intire debt; and therefore the recovery 
againſt the one, is no bar againſt the other until ſatisfaction. And 
Fenner ſaid, that in caſe of a treſpaſs, after the judgment given, 
the property of the goods is changed, ſo as he may not ſeize them 
again: Wherefore by all the court, it was adjudged for the defen- 
dant. 2 Cro. 73. Brown v. Wooton. Moor 762. 

45. Action on trover of divers trees, apud D. in the county of 
Surrey ; the defendant pleads, that Queen Mary was ſeiſed in fee 
of the manor of D. in the county of Suſſex, * where thoſe trees were 
growing, and granted it to the defendant in tail, whereby he was 
ſeifed thereof; and that J. S. cut the ſaid trees and granted them 
to the plaintiff, who loſt them, and the defendant found and con- 


e 

1 verted them; Ic. The plaintiff replies, de injuria ſua propria, Ic. And 
it thereupon iſſue was joined. Coke moved, that the replication was ill; 
d for de injuria ſua propria is not any plea, where the defendant makes 
e juſtification by claiming an intereſt in the freehold to himſelf; as 


16 Ed. 4. 4. 44 Fd. 3.18. and 14 H. 4. 32. is upon the fame 
reaſon, But where one claims not anv intereſt, but juſtifies by 
command or authority derived from another, it is otherwiſe ; And 


at of that opinion was the whole court. Wherefore a repleader was 

ne awarded, 1 Cro. 539. Archbiſhop of Canterbury v. Kemp. 

by 46. In trover the defendant pleaded, the now plaintiff had 

es, brought an action for the ſame things againſt T. S. and obtained 

is judgment and execution, and avers they were the ſame things; and 

nd on demurrer judgment was given for the defendant, And a diver- | 

the ſity was taken by the whole court where the demand and recovery | 

nt, b of a thing certain, or of one at is uncertain ; for if two are [ 

the jintly and ſeverally bound in a bond of 100]. there recovery | 

in and execution againſt the one, is no bar to an action againſt the | 

pon other; for it is no ſatisfaction of the 100l. 4 H. 7. 22. But where | 
two commit a treſpaſs which lies intirely in damages, there a re- . | 


covery and execution againſt the one is a good bar againſt the other: 
Nay, it was agreed, that the very judgment was a ſufficient bar, 
ſuia tranfit in rem judicatam ; and the incertainty is reduced by the 
judgment to a certainty, and ſo altered and changed from what 

* was; therefore the plaintiff cannot reſort back to the original 
ncertainty of the thing demanded ; ſo is judgment in battery againſt 
ww a = bar to an action brought againſt ano her for the lame. 

ey, O02, ; 
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see other Caſes concerning . in this Action, in the following 


Hetley 49. Hedges v. Franklyn, [Stile 3 31. Rogers v. Done. 


62. Panton v. Haſſell. |3 Cro. 25. Laicon v. Barnard, $, 
166. Green v. Bronker | | C. Hutton 81. 
and others. 11 Rich. 2. Tit. Treſpaſs 1). 
3 Cro. 157. Lynnet v. Wood. 40 Ed. 3. fol. 27. 
35. Lacon v. Barnard, 46 Ed. 3. fol. 18. 
245. Swayn v. Stephens. 14 H. 7. fol. 12. 
2 Keb. 57. Skinnington v. Rey- [44 Ed. 3, fol. 2. 
nolds. 3 Mod. 194. Beck v. Thyrwit. 
437. Denye v. Perry. Stile 178. Coles v. Sybſye. 
3 Keb. 127. Dakers v. Dunkin, 2 Leon. 177. Sands v. Brocas. 
333. Ireton v. Newton. [i Cro. 485. Comyns v. Bowyer, 
709. Aſtrey v. Ballard. [2 Cro. 165. Johns v. Williams. 
1 Cro. 5 39. Archbiſhop v. Kemp. |*1 Cro. 454. Palmer v. Welley, 


P 388. Cro, 667. Ferrers & al' v. |5 Co. 83. b. Goldſb. 158. 


Arden 42 Cro. 68. Taylor v. Chamber, 
2. Mod. 63. Stubbins v. Bord i Keb. 305. Trin. 14 Car. 2. 


and others. Danvers's Abr. 25. 


Sixthly, Of the Trial, and Evidence. 


1. Where many are concerned in the taking goods, and then an 
action is brought againſt one or more, it is ſaid, that one of them 
concerned in the taking, may be admitted as an evidence againſt the 
reſt. Comb. 367. Dockwray v. Dickenſon. 
2. In trover, the defendant cannot give a releaſe in evidence, 
M he ought to plead it. Com. 473. Kingſton v. Read. Quare di 

c. | 
3. In trover by an adminiſtrator on the inteſtate's poſſeſſion, the 
defendant cannot give in evidence a will on the general iſſue ; 
otherwiſe if it is on the adminiſtrator's own poſſeſſion. 1 Salk, 285. 
Far. 141. , 

4. In trover and converſion, where there could be no trial by 
reaſon of a fault in the Habeas Corpora. 1 Ven. 297. Anonymus. 


5. In rover at ni prius, before Holt Chief Juſtice, upon evidence 
the caſe was this. A carpenter ſent his ſervant to work for hire to 
the Queen's Yard, and having been there ſome time, when he 


would go no more, the ſurveyor of the yard would not let him have 
his tools, pretending a uſage to detain tools, to enforce workmen to 
continue till the Queen's work was done; and a demand and refu- 
ſal being proved at one time, and a tender and refuſal at another, 
Holt, Chief Juſtice ſaid, that the very denial of the goods to bim -— 
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hath a right to demand them, is an aQual converſion, and not only 


evidence of it, as has been holden ; for what is a converſion, but an aſ- 


ſuming upon ones ſelf the property and right of diſpoſing of another's 
goods; and he that takes upon hiimſelf the right of diſpoſing of 
them, is guilty of a converſion ; ſo the taking and carrying away 
another man's goods is a conyerſion. So if one comes into my cloſe, 
and takes my horſe, and rides him, that is a converſion ; and here, 
if the plaintiff had received the goods, upon their being tendered, 
notwithſtanding the action would have lain upon the former con- 
verſion, and the plaintiff's having his goods afterwards, would go 
only in mitigation of damages; and he had no regard to the pre- 
tended uſage, but compared it to the doQrine among the army; 
that if a man cones into the ſervice, and brought his own horſe, 
that the property thereof was immediately altered and veſted in the 
Queen, which he had already condemned. And in this caſe one 
of the particulars in the declaration being ill laid, the defendant 
was found not guilty as to chat, and guilty as to the reſt. Mad. 
(a. 212, Baldwin v. Cole. 

6. In an action of trover and converſion which was brought for 
oats, fc, the caſe upon evidence appeared to be, that certain treſ- 


paſſers had taken theſe oaths from the plaintiff, and brought them 


to the mill to make them into oatmeal ; and the plaintiff came to 
the miller before any thing done, and demanded the oats as his, 
and forbid him to proceed to make it into oatmeal, but the miller 
did proceed for all that, and made it into oatmeal. And the judge 
held it to be a converſion in the miller, and directed the jury 
accordingly ; although it wes argued by the council for the de- 
fendant, that a miller was a public officer, and did but his duty in 
this caſe, And in this caſe it was held further, that if A. takes 
goods from me, and theſe afterwards come to the hands of B. by 
bis buying them, or otherwiſe, and he converts them to his uſe, 
B. ſhall not be charged to me without a new demand made of them 


unto him, and a detention afterwards. Clayt. 57, Holdſworth's 


Caſe, Mod. 460. Cro. 495. Golds. 152. 


*7. Upon a motion for a new trial, the caſe appeared to be this; p + 


a executor ſeveral years before, had left ſome houſhold ſtuff in the 
houſe, by the conſent of the heir, who uſed them, afterwards ; 
and within fix years of the action brought, the executor demands 
the goods, and the heir refuſed to let hun have them; whereupon 
this action of trover was brought, and the ſtatute of limitations was 


pleaded ; and it was adjudged, that the uſing the goods before the 


demand, was no converſion or evidence of it ; for it was with the 
wnſent of the executor till then; and the demand being within 
lx years, the refuſal which enſued it is the only evidence of a con- 
Verſion in this caſe, and that being within the ſix years, though the 


wer was before the ſtatute, cannot be pleaded. Fareſl. 99. 
Wale Montague v. Sandwich, 2 In 


389. 
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8. In an action of trover and converſion, upon not guilty the 
evidence was, that the goods were taken and ſold, by virtue of x 
commiſſion of ſewers ; and it was ruled, that this matter might be 
well given in evidence, upon not guilty pleaded ; as deraining of 
beaſts in a market for toll. Alleyn 62. Combs v. 

9. A denial to deliver goods, which the defendant hath in bit 
poſſeſſion is evidence unleſs it be in trover, for a thing in the open 
fields, which the pla intiff might have taxen; but the findingof its being 
denied by a verdict, is not of itſelf ſufficient for the court to con- 
ſtrue ir a converſion; but it is ſaid that it is good evidence toa 
jury of a converſion. 1 Rolls Rep. 59. Iſaack v. Clarke. 

In this caſe of TJaack v. Clarke, it will be very proper to ſtate the 
caſe, and take notice of the ſeveral points reſolved therein. The 
jury found by a ſpecial verdict, that one Adams had a judgment 
againft one Lewis, aud aga inſt one Watkins, and another that were 
his pledges, in the court of the city of Exeter ; and the defendant 
Clarke being the ſerjeant at mace in the city, after a non eſt inwentur 
returned againſt Levis, came to the houſe of Watkins, to levy an 
execution of the debt upon certain buts of wine, and by viriue of 
a fieri facias ſeiſed them; and the plaintiff being there ſaid to 
Clarke, I deliver to you this bay of money, in which was 221. as in 
the declaration, with an intent, that you ſhall keep it till the next 
court, only for a delivery of the wine aforeſaid to the ſaid Clarke that 
day upon requeſt, if Watkins do not obiain a forbearance of the debt if 
the plaintiff Adams. But Watkins did not obtain ſuch forbearance, 
nor was the wine redelivered, pr any thing done at the next court; 
and afterwards the plaintiff demanded the bag of money, and Clarke 
refuſed to pay it. Upon this caſe two queſtions aroſe, 1. Whether 
Tſaack hath a right to have the bag of money, or no. 2. Admitting 
that he has, yet whether he has not miſtaken his ation. Haughtm, 
as to the firſt point was of opinion, that the plaintiff hath no right 
to the bag, inaſmuch as it is found that the ſerjeant ſeiſed the lack, 
Fe. and it appears he did not take them out of the poſſeſſion of 
the owner, but had this bag of money as a pledge, that the goods 
ſhall be redelivered upon requeſt at ſuch a day; yet notwithſtanc- 
ing, though the defendant does not make a demand, at the day, 
yet the plaintiff ſhall not have the bag of money, till the ſerjeant 
hath the buts delivered to him; for the requeſt at the day 1s 0 
material, but he might requeſt it at any time afterwards ; as if 
man pawns goods to be redelivered ſuch a day upon requeſt, i 
he does not requeſt the goods, on that day he may do it at any time 
afterwards z as to that firſt point, Doderidge was of another opinion, 
and that as there was no requeſt on that day the privity of the 
bailment was determined. Croke was of the ſame opinion with 
Hang hton, as to that point, But Coke ſaid, he ſhould be of the op- 
nion of his brother Haug/ton, if there was no more in the caſe than 
was mentioned by him; but here, ſays he, the plaintiff hath a goo 

ny 
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ripht to the ſack ; for as the fieri facias was returnable at the next 


before the day of the return, but when the day is paſt, his power 
of ſelling is determined, And here it appears to be paſt, and it 
could be to no purpoſe for the ſerjeant to have the ſack delivered 
to him, when he can do nothing with it; and if his power had 
not been determined, it is true a requeſt at that day would not 
have been marerial. As to the ſecond point, the queſtion was 
properly divided into three parts. 1 Whether trover and con- 
verſion would lie upon a bailment. 2. Whether the denial of the 
money without any thing more, was a converſion. 3. If all be ad- 
judged againſt the defendant, yet whether upon this verdict the 
plaintiff could have judgment againſt the defendant. In the argu- 
ment of this caſe divers points were ſpoken to, whether the bailment 
is traverſable, of the nature of an action of detinue, and its diffe- 
rence from an action of trover, where the privity of the bailment is 
determined ; where a man ſhall have ad vantage upon a ſpecial plea, 
which he could not have upon not guilty, where an action of 
treſpaſs or trover will not lie againſt the perſon to whom goods are 
bailed, and where it does, where the denial ſhall or ſhall not be 
in deemed a converſion ; and the difference between money in a bag 
ind out of a bag; but upon the whole, judgment was given againit 
bat the plaintiff, | 
of 10. Where the ſelling the goods was adjudged not to be a mat- 
ce, ter iſſuable, 1 Anderſon 20. the Lord Mountague againſt the Coun- 
n; tels of Worceſter. 
le 11, An action of trover was brought for five cows; upon not 
her guilty pleaded, a ſpecial verdi& was found, that one Blegrave was 
ting poſſeſſed of thoſe kine, and put them to paſturage with the defen- 


un, Gant, and agreed to pay him twelve pence for every cow weekly, 
ight = long as they remained with him at paſture ; and that afterwards 
ack, Blegrave ſold them to the plaintiff, and he required them of the 
n of Gtendant, who refuſed to deliver them to the plaintiff, unleſs he 
ooch would pay for the paſturage of them for the time they had been 
and- with him, which amounted to ten pounds. Afterwards one Forſter 


day, paying him the ſaid ten pounds, by the appointment of Blegrave, 
be delivered the five beaſts unto him; and if ſuper rotam materiam 

js rot te be guilty, they find for the plaintiff and damages twenty-five 
pounds; and if, Qc. then for the defendant. Jones and Croke (ab- 

lt, if jnibus ceteris Juſticiariorum) conceived, that this denial upon de- 
mand and delivery of them to Forſter, was a converſion ; and that 
* may not derain the cattle againſt him who brought them, until 
of the be ten pounds be paid, but is put to his action againſt him, who 
with Placed them at paſturage. And it is not like to the caſes of an inn- 

e opi- teeper or a tayſor; they may retain the horſe or garment delivered 


e than "them until they be ſatisfied ; but not when one receives horſes or 


; good tue, or other cattle to paſturage, paying for them a weekly _ 
unle 


court, ſo *that the ſerjeant might have ſold the ſack at any time, P 


390. 
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unleſs there be ſuch an agreement betwixt them. Whereupon 1 
rule was given, that judgment ſhould be entered for the plaintif, 
3 Co. 271. Chapman v. Alkn. ' W 
12. In an action of trover and converſion, nothing was proved 
but a tortious taking of the cattle by way of treſpaſs, and driving 
them away; and it was ruled a good ground for this preſent action, 
and a converſion ſhall be intended; otherwiſe when he comes to 
them by trover, there an actual converſion ſhall be proved. 
CJ. 112. Beckwith v. Elſey, 2 Syd. 264. Bruen v. Roe, agrees as to 
the firſt point, but ſays, that where the defendant comes by the 
goods by trover, that an aQtual demand muſt be proved. 
13. In an action of trover, c. to prove the converſion, it wa 
offered, that the plaintiff did demand ſatisfaction for the corn; and 
it was ruled good evidence, the demand being to the party hiimſelſ 
who took the corn ; though the corn itſelf was not 
ſatisfaction, quod nota. Clayt. 122. Rookeby's Caſe. 
*14. A. brought an action upon the caſe, and declared, that the 
dean and chapter of We/tlmin/ler, did leaſe unto him a houſe for 
years by deed indented, of which indenture he was poſſeſſed, and 
afterwards Joſt it ; and by trover it came to the hands of the defen- 
dant, who ſold it, and converted the money thereof coming to bi 
own uſe; the defendant pleaded not guilty, and the plaintiff gave 
in evidence, that the ſaid leaſe was made to him, and to one B. and 
that the ſaid indenture was delivered to the ſaid B. and that wu 
agreed to be the poſſeſſion of them both; and afterwards B. died, 
and afterwards A. the plaintiff was the ſole owner of it; and thut 
was holden to be good evidence on the part of the plaintiff ; and 
the plaintiff can prove the other part of his declaration, i. e. that the 
indenture came into the hands of the defendant, and that he fold i, 
that then he ſhould recover. But it was given in evidence on tht 
defendant's part, that the ſaid B. ſold to the ſaid defendant his pat 
and intereſt in the ſaid leaſe, and alſo the ſaid indenture ; fo as no- 
he is become tenant in common with the plaintiff, and then his ſal 
doth not give any cauſe of action to the plaintiff, and that was hoF 
den by the whole court to be good evidence without pleading i 
the caſe went further, ihat A. being within age. his ſather leaſe 
the lands for twenty years; and afterwards the ſon at his full ag! 
upon the back of the indenture, did releaſe to the defendant al 
his right; and it was holden by Wray Juſtice, that when the father 
leaſed, he did it as guardian to his ſon; and it was not any eſed- 
ment, bit it was a leaſe in the behalf of the ſon, although the ſos 
might avoid it; and then when the endorſement is ut ſufra, de 
ſame is a good aſſignment, and after the plaintiff was nouſul 
2 Leon. 220. 
15. In an action of trover and converſion of goods to the deſer 
dant's uſe ; upon not guilty pleaded, they were at iſſue ; and there® 
inventory of the goods was given in evidence to the jury, 85 dt 


goods 
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s were appraiſed by upholſters. And in this evidence another 
point did ariſe, theſe goods were taken in execution, and delivered 
to the defendant by the ſheriff ; and afterwards the owner of the 

s, againſt whom the execution was awarded, made a deed of 
gift of them to the plaintiff by theſe words, He granted all thoſe 
gwds awhich were late put in execution, Coke Chief Juſtice held, 


That this was not ſufficient evidence. 4 Leon. 243. Arden and 
Goad's Caſe, 

16. In an action of trover and converſion, if the jury find the 
converſion upon a bailment, yet that does not deſtroy the action, if 
it is for a converſion of money in a bag, a denial is a converſion, be- 

7 cauſe it cannot be known from other money; but a denial of the 
d delivery of a bond is not a converſion of itſelf ; but where money 
lf 1s delivered as a pledge, till another thing be delivered, an action 
ut of trover will not lie againſt a perſon who receives the money, till 
the thing for which the money was pledged be redelivered. 
he Moor. 841, 
for 17. Where the plaintiff had a bill of exchange drawn upon the 
nd defendant, and the fame was ſent by J. to be accepted, who kept 
ell It, and would not deliver it, though the plaintiff had indorſed the 
hi bill, yer J. S. might be a witneſs, 1 Salk. 136. Lucas v. Haynes. 
ae 18. See a ſpecial verdiC in trover for tithes. Tel. 43. Chambers 
and i. Maſon, and ſeveral exceptions to the matters found thereby. 
wi | 
ied, 
" Concerning Evidence in Trover. 


. In an action of trover for a ſhip and cargo; it was objected 
n point of evidence, that the cargo was ſhipped by 4. B. and com- 
pany ; and B. being dead, the action brought by A. only is ill, 
tecauſe it appears others have an intereſt ; but it was ruled, that 
this ought to be proved, and if there are others, it is matter in abate- 


$ (ale ment, and ought to have been ſo pleaded ; and a diſtinction was 

« hol made between an action ®founded upon a tort, as this was, and a P. 392. 
git; caatract where the plea is non aſſumpfit ; becauſe upon non aſſump/it 

lealed N may be deemed auother contract, but the party may make a 

|| age, dont joint or ſeveral ; and if a man brings trover for a ſhip, and 

nt all ben the evidence it appears he has but a ſixteenth part, it is good, 

father A d the intereſt of the others ſhall only be given in mitigation of 

ejed- damages. Dockwray and Dickenſon, P. 8 of W. z. B. R. Shyn- 

he ſo ter 640, 

1, (Mt 2. In an action of trover brought by an executor or adminiſtrator, 


" the poſſeſſion of the teſtator or inteſtate, it is nor neceſſary for 
de plaintiff to prove himſelf executor or adminiſtrator; but if it be 
*ought on his own poſſeſſion, he muſt prove it, to make himſelf a 
Foperty in the goods as executor, £9c, Far. 141. : 

3. An 
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3. An action upon the caſe was brought for not delivering: 


horſe, and for converting it to his own uſe, held good after a ye. 
dict; but upon a demurrer, Hob. was of opinion it would have beer 7 
naught, 3 Cro. 16. 2 Cro. 150. 1 Vent. 366. 1 Ha. 205. f 

4. An action of trover was brought for goods, and the proof de. i 
pended upon a fieri facias and a wenditioni exponas ; and bem(e f. 
they could not be found upon record, proof of them by witneſs tl 
was admitted as evidence; ſo a conviction of record was proyel tl 
by witneſſes, the record being burnt, it being not a, matter direch d 
in iſſue, but only inducement to the iſſue. Har a 3. of 

5. In trover and converſion, iſſue was joined that the horſe i as 
queſtion was bought at Dale in the county of York, in open make I 


there; but the evidence was, that it was bought at S. in Lancaſhre; 
and it was holden, that this did not prove the iſſue; and thun 
this is pleaded, the place is material ; whereas upon a gener 
Hue it had not been ſo. Clay i 31. Anonymus. 

6. In trover, upon evidence at a trial before Holt, Chief Juſte, 
at the ſittings in Middleſex, the caſe was, the plaintiff proved the 
goods to be in his poſſeſſion, and to be taken away by the defendant: 
the defendant ſhewed, that theſe were the goods of Jane Black/an, 
in her life-time; and that the defendant had taken out letters d 
adminiftration to her, and ſo was intitled to the goods. Upon ths 
the plaintiff proved, that ſome few days before her death, the us 
actually married to him: And in anſwer to that it was inſiſted, thu 
the ſpiritual court had determined the right to be in the defendan; 
for they could not have granted adminiſtration to the defendun, 
but upon ſuppoſing there was no ſuch marriage; and that this ſa. 
tence being of a matter within their juriſdiction, was concluſive, an! 
could not be gainſaid in evidence. And it was ſaid by Holt Che 
Juſtice, that a matter which has been directly determined by ther 
ſentence, cannot be again tried. Their ſentence is concluſve1 
ſuch caſes, and no evidence ſhall be admitted to prove the contra; 
but that is to be intended only in the point directly tried. Bt 
otherwiſe is it, if a collateral matter be collected or inferred fra 
their ſentence, as in this caſe ; becauſe the adminiſtration is grant 
to the defendant, therefore they infer that the plaintiff was not ti 
inteſtate's huſband, as he could not have been taken to be, if fte 
point they tried had been married, and their ſentence had dre! 
not married. 1 Salk, 290. Blackam's caſe, ; 
7. In an action of trover for money, the caſe upon evident 
appeared to be, that the plaintiff's ſon had a general authority ff 
his ſather, to receive and pay his father's money. The fon took 4 
bill for money due to his father, and received it without a partic 
lar authority for that purpoſe z and this receipt was with an inen 
to imberzil and ſpend it: But he gave a receipt as for money bad u 
his father's uſe ; and this money was given io the defendant. 
| queſtions were, firll, if the ſon could be a witneſs in this caſe to p- 


the delivery? And ſecondly, * whether the father could * 
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an action of trover ? Holt, Chief Juſtice, was of opinion, that the 
ſon might be admitted as a good witneſs, his teſtimony being corrobo- 
rated by other circumſtances ; and that the action was ma intainable 
ſor the father; for that the general authority that the ſon had to 
lake his father's money, made the receipt of the money to be to his 
father's uſe, and is a good diſcharge of the debt, ſo as that the fa- 
ther could not avoid the payment, and charge the perſon that paid 
the money with an action; and then, if the payment was a good 
diſcharge, it is reaſonable it ſhould be his money; and the poſſeſſion 
of the ſon is the poſſeſſion of the father, the ſon being to this purpoſe 
as his father's ſervant ; and according to this opinion the plaintiff 
had a verdict, but he ſaid he was willing to have a caſe made of 
it; but the defendant acquieſced in his opinion. 1 Saſk. 209. 

8. In an action on the caſe for a trover and converſion brought by 
J. S. a citizen of Colchefler, againſt the farmers of toll of the city 
of London for taking of goods ; the defendant pleaded not guilty. 
Upon a trial at bar, Jones and Croke being only in court, the 
defendant confeſſed the taking of the goods for non-payment of 
toll, which the citizens of London claimed by cuſtom, and the citi- 
zens of Colcheſter claimed to be exempt by charter of King Richard, 
and the citizens of London proved by ſeveral records and entries in 
their books, that the citizens of Colcheſter paid toll. And on the 
evidence, the counſel for the plaintiff objected, that this was no 
good evidence on not guilty, but ought to have been pleaded ſpe- 
cally; to which opinion Croke inclined. Sed Jones e contra; for it 
1s not like a general action of treſpaſs, in that he muſt plead ſpe- 
cally the cuſtom for toll; but in an action on the caſe for trover 
and converſion, every thing that proves the converfion lawful may 
be given in evidence on the general- iſſue ; but the jury was per- 
mitted to bring in a ſpecial verdict if they pl-aſed : nevertheleſs 
tbey found a general verdict for the defendant ; and judgment was 
given accordingly, V. Jones 340. City of Colchefter v. City of 
Lindon, Note ; It appears by 1 Roll's Rep. 44, in the caſe of Hill 
and Hanukes, that the cuſtom to take the toll iniy be pleaded 
ſpecially, 

9. In trover, upon not guilty pleaded it appeared in evidence, 
that the deſendant was tenant by the curteſy of lands in Ireland, 
and had cut down and fold the trees of the eſtate ; and that the re- 
verſion belongedto the plaintiff, and two others in copareenary: upon 
a caſe made for the opinion of the court, it was reſolved, Firſt, 
That in local actions, as in treſpaſs quare clanſum fregit, the plain- 
uff cannot prove a treſpaſs but where it lay, nor lay ic in any other 
Place but where it is; but it is otherwiſe in actions tranſitory, as 
wer: ergo, here he may lay the converſion, and prove it in Ire- 
lad. Vide Stile 331. Secondly, One jointenant, or tenant in 
"unmon, or parcener, cannot bring trover againſt another; if he 
coe it is good evidence to deſtroy the action upon not guilty : bur 

if 


= 
| 
| 
= 
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if one jointenant brings trover againſt a ſtranger ; in that caſe the 
defendant may plead it in abatement, but cannot take advantage of 

it in evidence. 2 Lev. 113, Cro. El. 5 54. 1 Salk. 290. Brown 
v. Hedges. | | 

10. The detainer of goods from an owner after requeſt, is al- 
lowed for a ſufficient evidence to maintain a converſion ; and Habart 
ſaid, that though legally it were not a converſion, yet in that caſe 
it was reaſonable to allow it for an evidence to prove a converſion ; 
becauſe, if one man have goods of another lawfully, by finding or 
bailment, yet when the owner requires them, he that had them can 
no longer lawfully hold them; and therefore when a man till 
derains them from another, it argues he claims them as his own, 
and ſo uſes them. Hob. 187. Agar v. Liſte. S. C. not S. P. 
1 Brow. 5. S. C. Hutt. 10. But that book ſays, a requeſt and 
refuſal to deliver is good evidence to prove a converſion ; but if it 

be found ſpecially, it cannot be adjudged a converſion. 

P* 394. 1 If the goods were not the plaintiff's, the defendant ſhall not 
plead it; but ſhall plead not guilty, and give it in evidence. Bro, 
Action on the Caſe. Pl. 109. | 

12. In an action upon the caſe upon a trover and converſion of 
200 l. delivered by the plaintiff to the defendant ; and upon not 
guilty pleaded, the queſtion was, if denial by the defendant to pay 
it upon requeſt, would bear an action; and the caſe of Iſaac was 
argued, who brought an action of trover, c. for 2001. in a bag; 
and by a verdict it was found that a demand was made thereof, and 
a denial to pay; and by Dederidge, it was a converſion, 

i 3. Trover for fourteen lemon- trees, and the ſtatute of limita- 
tions pleaded. On evidence at niſi prius, coram Holt, chief juſtice, 
it appeared, the plaintiff obtained leave from my Lord Brudenell 
above fix years before to have the trees ſtand in his garden at Twit- 
tenham ; and that his Lordſhip's gardener might take care of them. 
After my Lord fold his garden, with all his trees therein, to my 
Lord Portland ; who afterwards ſold the garden, and whatever, be 
had from my Lord Brudenell, to the defendant ; and a demand and 
refuſal within fix years proved upon the defendant. 

Here it was objected, 1. That the gardener, who received the 
trees firſt from the plaintiff, and continued gardener all along, and 
looked aſter and reared the trees, could not be a witneſs ; for that 
he, in caſe he proved a title in the plaintiff, could hereby intitle 
himſelf to an action for his labour and ſkill employed in rearing up 
the trees; whereas if it went for the defendant, he was to have f- 
thing. 

Bar this was over-ruled by Holt chief juſtice, becauſe if the gar- 
dener took care of them as my Lord Brudenell's ſervant, he was 10 
have nothing for his pains from the defendant. ; 

2. If my Lord only gave the gardener leave to do it for the 

- Plaintiff, the gardener then was ſo far the plaintiff's ſervant ; _ 
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it was never doubted, but a ſervant was a good witneſs for his 
maſter. 

He alſo held, that theſe trees being in boxes, and ſeparate from 
the freehold, could not paſs by the grant of the garden, nor by the 


my Lord Prudenell's, Nay, it would be hard to comprehend them 
by couſtruction within the grant, if the words had been (all the trees 


to paſs, and the plaintiff's trees mentioned therein; but he agreed, 
if they had been conveyed by my Lord Brudenell's grant, that had been 
a converſion ; and being above fix years, the iſſue would be againſt 
the plainriff, N 5 

And beſides that, the grant of the garden was a determination of 
the licenſe given to the plaintiff ; and that the grantee might diſ- 
rain the trees damage-feaſanr, but he having not done ſo, but ſuf- 
fered them to continue, was ſo far from a converſion, that it was 
evidence of a licenſe to him. And he ſaid, that by a grant of all 
2 man's trees, apple-trees would not paſs. And the plaintiff had a 
verdict. Mod. C. 10. Oliviere v. Vernon. 

14. In an action upon the caſe on trover, it was found by a ſpe- 


deſendant tound them; and Peper made the plaintiff his executor ; 
and that the defendant knowing them to appertain to the plaintiff, 
denied to deliver them unto him upon his requeſt. And whether 
that were a converſion without any other act done? was the queſ- 
tion ; and all the juſtices, Popham abſent, held, that it was a 
converſion by the ſole denial. But being afterwards moved again, 


e, Ppham held it to be no converſion : but it was cited at the bar, 
il that 23 Elig. in this court, it was ruled to the contrary. Et ad- 
M Purnatur, 1 Cro. 495. Eaſon v, Newman S. C. Gold. _ 
Bi dC. Moore 466. and there it is ſaid to be adjudged a converſion 
ny n *Popham's abſence and cited to be ſo adjudged, Moor 841. Iſaac P 
he . Clark, Brown 17. Anonymus. adjudged a converſion. 
nd 15. In an action of trover and converſion ; at the trial, Mr. 
Atorney General excepted againſt the evidence, that if it were true, 
the i deſtroyed the plaintiffs action; inaſmuch as it amounted to prove 
and the defendant guilty of felony ; bur that they will not ſuffer a man 
chat to {mother a felony and bring treſpaſs for that which is a kind of a 
tile rohery, Indeed, ſaid he, if they had been acquitted, or found 
; up guilty of felony, the action would lie; and therefore it may be 
9 maintained againſt Mrs. Cory, who was ſo; as likewiſe was William 


Maznard acquitted upon an indictment of felony for this matter, but 
da againſt the reſt, But my Jord chief baron declared, and it was 
tyreed, that it ſhould not lie in the mouth of the party. To ſay 
bat he himſelf was a thief, and therefore not guilty of the treſpaſs ; 
but perhaps if it had appeared upon the declaration the defendant 


auth to have been diſcharged of the treſpaſs, Quere what the 
Vor. I. | K k law 


words (all his trees therein) ; for they were not his trees ; that is, 


in the garden, unleſs there were a ſchedule of the trees intended 


cial verdict, that one Peper was poſſeſſed of thoſe goods, and the 


395» 
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law would be if ir appeared upon the pleading, or were found by: i 
ſpecial verdict. My lord chief baron did alſo declare, and it way K 
agreed, that whereas William Maynard, one of the witneſſes for the 


plaintiff, was guilty, as appeared by his own evidence, with the tr 
defendants, but was left out of the declaration, that he might be 2 be 
witneſs for the plaintiff; and that he was a good and legal witneſz, th 


but his credit was leſſened by it; for that he ſwore in his own diſ- 
charge; for that when theſe defendants ſhould be convicted, and 
have fatisfied the condemnation, he might plead the ſame in bar of 
an action brought againſt himſelf ; but thoſe in the fmul cum were 
no witneſſes. Several witneſſes were received and allowed to 
prove, that William Maynard did at ſeveral times difcourſe and 
declare the ſame things, and to the like purpoſe that he teſtißel 
now. And my lord chief baron ſaid, though a hear-fay was not io 


be allowed as a direct evidence, yet it might be made ufe of to thi 
purpoſe ; wiz. to prove that William Maynard was conſtant 1 the 
4 himſelf, whereby his teſtimony was corroborated. One Jm, aw: 
| formerly Mr. Rezne/; ſervant, being ſubpœnaed by the plaintiff to any 
give evidence at his trial, did not appear. But ir being ſwore by 7 
the Exeter waggoner, that Thorn came fo far on his journey hither- guil 
ward as Blanfo d, and there fell ſo ſiek that he could not travel any ſeye 
farther ; his depoſitions in chancery, in a ſuit there between thele relid 
parties about this matter, were admitted to be read. 1 Mod, 282, ide) 
Lucy Luttrel v. G. Reynel, Eſq. G. Turbervile, Eſq. J. Cory and da 
Anne Cory, | erro 
| 4 lg1 
3 | for f 
See the following Caſes concerning this particular Head of the Tru dam: 
and Evidence. © 
an () 
2 Keb. 750. Thomas v. Day, |z Keb. 39. Litcott v. Backwell. Wi th 
3 Keb. 57. Harvey v. Loe. 487. Cotton v. Daintry. Pain 
59. Owen v. Lewis. 3 Keb. 528. Knoyle v. Heymet It | 
397. Verdale v. Martin, Allen 92. Combs v. Cheny. 7. 
Allen 18. Wright v. Pindar. Bruen v. Roe, 187d. 264 houl 
lererg 
| tis 
Seventhly and Laſtly, Of the Judgment and Execution. * if 
* 
1. In trover, the plaintiff declared of a finding by ten perſon, n 
and nine of them converted them; and upon not guilty pleaded tb: ern 
plaintiff had a verdict; but the judgment in the Common Pleas w he 
reverſed upon a writ of error, becauſe the converſion 1s the gilt o eing 
the action; and if a man finds goods, it is lawful for him to rake f (11 
them up. 3 Salk. 366. Une e 
2. Where one defendant pleads not guilty, and the other a fe. by the 


leaſe ; if it be found for the defendant upon the releaſe the 25 
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fall not have judgment againſt the other. Comb. 303, 310; 
Kiffn's Caſe. oP ws Wer e k | 
*3. Where a judgment was obrained againſt huſband and wife in P * 396. 
rover, and the plamfiff entered his judgment that the wife ſhould 
be amerced ; and it was held ill, for the wife could not pay without 
the huſband, and the judgment ſhould have been that they ſhould 


bos be amerced. od £9 Us. v. Doctor Suchling. 2 Ce. 432. 
4 4. Where the judgment was, that the plaintiff ſhould recover 
f his horſe or damages; it was held ill, and the judgment was 
e reverſed. 1 Cro. 116. Kn'g/t v. Bourne. embeds td 

0 5. Before the act of the 4th and th of King William the third, 
d it was held where three plaintiffs brought an action of trover, and 
d one of them died before verdict, that the action abated. Raymond 
o 463. Wedge woad and others againſt Bayly and others, 

his 6. A judgment was reverſed wfi, becauſe it was entered, that 
to the jurors, in giving their verdict Jixerunt pro querente, and in the 
, awarding of the wenire it was ſaid, ideo precept” fuit, Ic. without 
'to any more. Seile 195. Batisford v. Tate. | | 

by 7. In trover and converſion of 2000 loads of coals ; upon not 
er- guilty pleaded, the defendants were found guilty ſeverally for 
any ſeveral loads of coals, and were found ſeverally nor guilty for the 
\ele rlidue, and judgment accordin ely, and entire damages ;' and one 
$2, ide) in miſericordia againſt the defendants, and one id in miſericer- 


and da againſt the pluintiff, pro falſo clamore ; and thereupon a writ of 

error was brought in the exchequer- chamber; and the error 

aſſigned, becauſe the judgment was againſt both the defendants, 

for ſeveral damages, ſeverally; ſor it was alledged, that ſeveral 
damages ought not to be aſſeſſed; but there being a joint trover . 

and converſion laid to their charge, they ought to have been found 

euly; and they ought not to have been divided in the verdict, and 

I" the aſſeſſing of damages; and if they might be ſevered, yet the 

Plaintiff ought to have bur the damages given againſt one of them, 

4 It is in Sir Fohn Heydon's Caſe. Coke Res, 11. fol. 5. and 44 Ed. 

3-7. But all the juſtices and barons agreed, that the plaintiff 

wald have ſeveral damages; for being found ſeverally guilty of 8 
levera] parcels converted, he ſhall have judgment accordingly ; and I 
* not ike Sir Jon Heydon's Cale, where there was but one joint | 
and ſole treſpaſs of battery, and ſo found ; and there, although the 

Gmages were ſeverally aſſeſſed, yet the plaintiff ought to take his 


erſons, J10zinent for damages but of one: but becauſe the treſpaſs is 
ed the feral, and ſo found, wiz. the one ar one time, and the other at 
as nher, although it be contrary to the ſuppoſal of the writ, yer 4 
giſt ng found by verdict, it ſhall! not abate the writ ; and the plain- : 


ro take WG thall recover according to the verdiét, as it is there ſaid in the 


me caſe : ſo here, this being ſeverally found, and the converſion 
by them ſeverally of ſeveral things, the damages are well aſſeſſed 
"raily, and he ſhall have judgment againft them ſeverally for 

Kk2 damages, 


Tar 
Jlainif 
ſhall 
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damages, according to the verdict: and it was ſaid, that ther: 
were divers precedents in the King's Bench, and Common 

to that purpoſe. The ſecond error aſſigned was, that there ought 
to have been ſeveral judgments de ideo in miſericordia againſt the 
defendants ; and it being otherwiſe it is error, But againſt that x 
was reſolved, that there ſhall be but one judgment only of miſe; 
cordia, although the defendants be ſeverally Fad guilty ; and fe 
are the precedents ; whereupon the judgment was affirmed, J 
44 Ed. 3. 6. & 6. 9 Hen, 6. 2, 22. Aſif. 76. 3 Cn. 
Player v. Warn and Dewes. 

8. Trover by five; and before verdi& one of them dies, and 
they proceed to trial, and verdi& for the plaintiffs; and then the 
plaintiffs ſuggeſt, that one of them is dead, and pray judgment for 
the reſt, and had it; and the defendants bring a writ of error; and 
aſſigned for error, that the party died before verdict, and ſo ver- 
dict was given for a dead perſon. And after argument at the bar 
judgment was reverſed ; becauſe every man ſhall recover according 

P * 397. to the right which he hath at “the time of the bringing the aQtion; 
and therefore, if the heir brings an ejectment, and his anceſtor dis 
ſubſequent to his action, he ſhall not recover. And in this caſe 
although the plaintiffs were jointenants, and had a capacity d 
having the whole ſurvive ; yet in truth, every one had but : 
moiety, and ſo were not at the time of the action entitled to ſo much 
as they were after the death of one of the plaintiffs. And as to the 
caſe of 2 Bulſt. 262. Spring's caſe, he reports the reaſon of the 
judgment to be, becauſe by the death of the one the action ſurvive 
to the other : but he miſtakes the reaſon, as appears by Read and 
Readman's caſe, As to the caſes where treſpaſs is brought againl 
many, and one dies, they differ much from this caſe ; becauſe ther 
the treſpaſ js joint or ſeveral, at the pleaſure of the plaintiff; ut 
the caſe of a replevin, 3 Cro. 574. though an avowant is to ſome 
purpoſes a plaintiff, yet he doth not bring the action; and ſo a 
within the rule, that the ſame right muſt continue, which wart 
the bringing the action; and ſo judgment was agreed to be reverltd 
by the opinion of three againſt Doſben, who deſired time to conſider. 
Raym. 463. Wodgenioad and others v. Baily and others. 

9. Bigg brought an action of trover and converſion of a hor, 
and had a verdi& and a judgment. The bail for the defencant u 

the action brought a writ of error to reverſe this judgment g 
againſt the principal. The court was moved to abate the wr! 
the court anſwered, if the writ of error be brought upon the pc 
cipal judgment it ought to be abated. Ir hath been a quelle 
heretofore, whether a writ of error brought upon the prince? 
judgment, and alſo upon the judgment given againſt the bs 
together, be good in part, and ill for the other part? But of le 
times it hath been ruled, that it ought to abate for all, There! 
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et the party ſhew cauſe why the writ ſhonld not be abated here. 
Style 174. Shayler v. Bigg. 
10. In an action of trover and converſion and the declaration \ 
upon the imparlance- roll had ſpaces for the day and year, of loſing, 
finding, and converſion of the goods; but the iſſue - roll, and all the 
reſt, were perfect in this point. 
And the court was of opinion, that the imparlance-roll could not 
be amended, and made perfect by the ifſue-roll, becauſe it was the 
original, and was to warrant the other, and not e converſo. But yer 
becauſe upon iſſue not guilty, a verdi& was given for the plaintiff, 


nd the court gave judgment for him ; becauſe the declaration, as it 
he was found in the imparlance-roll, was good enough in matter; for 
for the trover and converſion was laid in the preterperfe tenſe, and ſo 
ind before the aQion brought; and ſo the fault in the declaration being 
e. bu in form, was holpen by the ſtatute of Teofails. Hob. 76. 
har Parker v. Parker. S. C. Hutt, 14. S. C. 1 Bro. . 


11. In trover and converſion of goods in the King's Bench; the 

defendant pleaded not guilty, the plaintiff had a verdict and judg- 
ment: the defendant brought a writ of error and aſſigned two errors; 
the one, that there was no bill filed; the other, that there was no- 
bail, And upon a certiorari in that caſe awarded and returned, it 
was certihed, that there was neither bill nor bail filed; and the 
nuch I judgment, notwithſtanding the ſaid errors, was affirmed in Cam. 
obe Vcc. Tr. Anno 17 Dom. Regis, wiz. 5. die Julii in eodem term. 
f the nd the record and the proceedings on the ſame writ of error were 
rvives emanded, cod. Ter. in Banco Regis. qu. Vide tamen 16 R. 1. rot. 
dus. Banco Regis ubi tam prim Fudicium quam ſecundum intratur. 
van 1. The want of a bill being the original, was taken to be within 
there de meaning and intent of the ſtatute of 18 Eliz. c. 14. and remedied 
3s 10M?) the equity of chat ſtature. 
» ſome 2, The want of the bails being filed was not material, becauſe ir 
ſo dt be that the defendant was in Cu/tod. Mar. at the time of the 
pantiff's bill exhibited, according as the ſaid bill ſuppoſed. Hab. 
4. Willis v. Woodhouſe. 


der. 


horſe, | | 
Actions on the Caſe for Wrongs. P *398, 


is Acdion upon the Caſe for Torts or Wrongs, may be brought 
in the two following Inſtances. 


Fir For a damage wilfully done to the property of another, or 
Klerwiſe ariſing from the diſturbance of a perſon in the enjoyment 
bis rights and privileges, which the law takes all poſſible care to 
reſerve and protect. 
Secondly, 
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Secondly, For neglecting to do that which by law, and the role 
of juſtice. one is obliged to do, whereby a man receives a damage, 


whether it be relating to his own perſon or property, or to the h 
perſons of thoſe in whom a man has an intereſt, and whoſe welfare d 
and preſervation tends to his benefit and advantage. d 
5 

Which two General Heads I ſhall reduce to the Three following g1 
Particulars. hi 

| an 

Firſt, Nuſances ant Annoyances. qu 
Secondly, Diſturbances. g. 

Thirdly, Negligence, and the Want of due Care of a Man's ur 

Property. | pa 

he 

There is another ſpecies of this action for wrongs, which ariſes lea 
from a man's doing ſomewhat in ſuch an ill and unwarrantable 9 ( 
manner, as that by law, and the rules of juſtice, it ought to have | 
been done in another manner, and by ſuch miſdoing the pany act 
receives an injury: bur as this title of wrongs is more proper tit] 
treated of in actions to be brought againſt perſons of any trade, art, the 
myſtery or profeſſion, c. the reader is referred to that title. | 
And fhall thereto add ſuch actions as are to be brought, by and tak 
againſt officers and perſons in a public employment, all which art the 
treated of in the following manner, 5 
allo 

: ati 

Firſt, Where the Afion lies, and by and againſt whom. 1K 
Secondly, Of the Declaration. 6 
Thirdly, Of the Pleadings. reſi 
Fourthly, Of the Trial, Evidence and Damages. le 
Fiſthly, Of the Judgment and Execution. ” 

ut 

EL whi 

Firſt, FI here the Action lies, and by and againſt whom. s 

Fer Nuſances and Annoyances, 7 

i a 27411 

1. A nuſance is that injury which is done by one man to another; But 
either to his houſe, lands or tenements ; whereby he is obſtrudtes pull 
or annoyed in the enjoy ment of what he is poſſeſſed, or has a right waſt 
to the uſe of, and may be either common and general, or ſpect! this, 
and particular, If the nuance be of ſuch a nature, that it 1 8. 
common and gereral prejudice to all the King's ſubjeQs, the prope” leril 
remedy is by indictment, or preſentment in the court: let, and no as 
by action: if it be of a particular nature, and any man is part. _ 
cularly injured by the erection and continuance of ſuch nuance, oe at 


pur 
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grieved may remove it himſelf, or bring this action; but if he | 
removes it himſelf, it is *ſaid he cannot bring this action; and if P 399. 


he removes it pending the action, it is likewiſe held, that the defen- 
dant in ſuch action may plead that matter in bar; and if the defen- 
dant is too late to plead it, he may have an audita gucrela. 9 C. 55. 
5 Ge. 191. F. N. Brew. 185. New Nat. Bre v. 407, 408. 

2. If the nuſance be a damage to a man's ee. the party 
grieved, or his heir, or feoffee, may have a 9% permittat againſt 
him that erected it, without any notice or requett before to abate it; 
and againſt the heir or feoffee of him that fo erccted it, after a re- 
queſt made to him to remove it. New Nat. Brev, 429. 5 C. 101. 
9. 54. Dyer 313. 

3. A-d this differerce is likewiſe taken in the books, that if the 
party grieved hath the freehold in him, iſ he will not abate it himſelf, 
he mutt have an af/ize of nuſunce; but if the party grieved has but a 
leaſe for years, he mult have this action upon the cafe. 5 Co. 73. 

Co. 113, 

4. Yer it was adjudged in the caſe of Cærtævell v.  hurch, in an 
action to ſtopping up a way, that though the party grieved was en- 
tiled to an aiſze, yet he may have an action vpon the caſe. And fo 
the law is. Noy 97. 

5 So in 3 Leon. Leverett v. Townſend, there an exception was 
and taken to a declaration for diſturbance of common; that it appeared 
are the plaintiff was ſeiſed in fee, and therefore ought to have had an 
alſize, and not an action upon the caſe ; but the exception was diſ- 
allowed. 1 H. 4.11. 8 Elis. Dyer 250, 11 R. 2. Title 
ation upon the caſe. See more concerning this particular point in 
| Rolls Abr. 164. Letter L. per tot, i 

6. The nature of a nuſance is ſuch, that if it is neceſſary and be- = 
reficial to him who made it, and another buys the land in which | | 
tie nyſance is made, in ſuch caſe the nuſance is purged ; and if g 
aterwards the lands come into different hand, it is not abateable ; 
bur if it is an unneceſſary nuſance, it is only a ſuſpenſion thereof, 
while it continues in one perſon ; and when afterwards it comes 
mo different hands, it is abateable. Carthew-272. Reynolds and 
Clarke, 

7. If 4. ſtops up my way, and lets the land to B. an action lies 
2zainſt B. if he does not remove it, becauſe he continues the wrong. 


ther; But if A. builds a houſe, and lets it to B. in that caſe B. cannot 
ud! pull down this houſe to lay open my way; for this would be a 
right waſte in B. and therefore no action lies againſt B. for not removing 
pecul tis, which is to me a miſance. Trin. 13, Tac. 1. Bold's Cale. | 
t is 1 $. K. brought an action againſt B. and the caſe was, that R. pre- 
rope” cribed io have a light time out of mind to his meſſuage whereof he 
nd nat was ſeiſed in fee; and one H. was ſeiſed in fee of land adjoining, 
in! he ereed a ſhed upon his land, whereby he hindered the | 
' 


liek, . . . 
un tom coming to the plaintiff R. and aſterwards made a leaſe 
for 
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for years to, the defendant B. and the plaintiff having brought an 
action againſt B. for not removing this ſhed ; it wa. that this 
action would not lie, becauſe the leſſee had done nothing, but con- 
tinued it as he found it; and if he had abated it, an action would 
have lain againſt him by his leſſor, but the plaintiff might have had 
an aſſize againſt the leſſor, or he might have ſtood upon his own 
ground, and have thrown down the ſhed. 1 Rolls Rep, 221. 
Rippon v. Bowles. 

9. An action upon the caſe will lie for a tenant at will againſt 
another, who deſtroys his common with conies. T. Jones 5. Tin- 
berley v. Graham, 

10, It lies for a ſtranger coming upon land where I have a right 
of common, and eating the graſs, &c. by which J could not have 
my common in ſo beneficial a manner as I ought. Crogate and 
Marys. 9 C. 111. | 

11. If a copyholder in a manor has right of common, and a flrar- 
ger digs turf there, and carries it away, the commoner may have 
an action, though not for the digging and carrying away the tur, 
but for the horſes and carts coming upon the cuſtomary lands, to 
the prejudice of his common. 1 RolPs Abr. 89. pl.“. 

* 12. So if J. S. hath lands, near to the lands of J. D. in which 
ſeveral tenants have common of paſture, and J. S. ſtores his lands 
with conies, without a grant or preſcription, ſo that the conies go 
into the lands of F. D. and eat his graſs there, ſo that the common- 
ers cannot have ſufficient common for their cattle ; yer cannot? 
commoner have an action upon the caſe againſt J. S. for when the 


conies go out of his land, into the land of J. D. where the common- 


ers have a right of common, the poſſeſſory property of thoſe conies 
are in J. D. who is owner of the ſoil, and the commoners may ki: 
them. Hinfley v. Wilkinſon, 1 Rolls Abr. f. go. Leiter \. 

pl. | 
5 3. And here it will be worthy our conſideration to obſerve 
that the bounds of all actions muſt be obſerved ; and there is this 
difference between treſpaſs and treſpaſs on the caſe, that the fv! 
is where the original act was a wrong in itſelf ; and the other 
where damages are conſequential to a lawful act: As for inſtance, 
for a man to make a dam on his ground is lawful ; but if by making 
it, the water overflows his neighbour's ground, it then becomes u- 
lawful; and an action upon the cafe will lie for it. Therefor: 
where treſpaſs was brought ſor entering into a yard, and fixing: 
ſpout on his own houſe, and thereby caſting the water on the plarr- 
tiff's ſtable, per quod the walls of the ſtable were rotted and ſpoiles, 
ad dampnum ; it was held, that in this caſe treſpaſs would not lie 
for fixing a ſpout to his own uſe; but if the plaintiff had any damage 
thereby, he ought to bring an action upon the caſe, Modern coe 
in law and equity 272. Reynolds and Clarke, . 
8 
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So that from what has been ſaid, ir is plain a man may wilfully 
do a damage to a man, by obſtructing him from the enjoyment of 
what he has a right to enjoy; though in that wherein he is ſo 
obſtructed he may have no property or which may be the property 
of him who obſtructs me, or may be the property of another, or 
belonging to no perſon whatſoever but the King, and is for the good 
of his ſubjects, all which have equally a right to enjoy it. 

14. But if a man be injured in the enjoyinent of that which he 
and all others have a right to enjoy; as if he be diſturbed in the 
uſe of a common highway; or if a ditch be made athwart the way, 
ſo that he cannot paſs, yet ſhall he not have this action upon the 
caſe, but an indictment muſt be brought for it; and the reaſon 
of it is to avoid a multiplicity of ſuits, and therefore the law has 
provided another remedy, (to wit) a preſentment in the court-leer, 
1 RolPs Abr. 8. Letter N. pl. 1. 

15. If the Lord of the manor preſcribes to have the parſon of 
the adjoining church, to read divine ſervice in his chapel every Sun- 
4%, for him and his tenants, ſor failure herein by the parſon, the 
Lord cannot maintain an action; ſo if any public way is ſtopped, 
n0 action will lie againſt him that doth it. But if it were a private 
chapel for him and his family ; or in the other caſe, if the party 
had a particular damage by the ſtopping, he may maintain an acti- 
20 on, 1 Cro. 664. 
on- 16. And yet an action was held to lie, where the inhabitants of 
0 2 Suthwark by cuſtom, had a watering place for their cattle, which 
the was ſtopped by J. F. it was adjudged, that every inhabirant might 

have an action, for elſe they would be without remedy, becauſe 
ſuch a nuſance is not preſentable at the lect. Weflbury v. Powell, 
Cro, Elis. 664. 

17. And if a man receives any ſpecial damage by a nuſance 
which is general, yet he may have an action for it; as if a man lays 
logs of wood up and down in a highway, and a man riding there is 
thrown off his horſe, and receives a damage, ke may have an action. 
i Rolls Abr. f. 8. Letter NV. pl. 2. | 

18. So if a man agrees with me, that I ſhall ſer the outer wall of 
my houſe upon his land, and do it accordingly, and afterwards the 


party which granted me the licenſe breaketh it down, if the grant 
$ Ur 


eſore poll, action upon the caſe. 1bid. N 

ting 2 19. If a man poſſeſſes two pieces of land, and a ſtranger has a 
ne ht to one of them, and the poſſeſſor builds a houſe upon this land, 
olled, 


part of the houſe ſtands upon one piece, and part on the other, 
ide ſtranger recovers his piece of ground, the other pulls down part 
of the houſe rhat ſtands upon his part, the ſtranger may have an 

tion upon the caſe. Pop. 1 5. 
20. If a highway be ſo flopped, that a man is delayed in his 
pPurney, and by reaſon thereof he is dampnified and —_— in 
vine 


ot lie 
image 
ce. 
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fome important affair, yet this is not ſuch a ſpecial damage, for 


which an action upon the caſe will lie, but a particular damage tg q 
maintain this action; for a crime otherwiſe indictable muſt be di- 
rect, and not conſequential : As for inſtance, the loſs of his horſe, or 2 
by ſome corporal hurt received in a fall off his horſe. Paine and by 
Patrick. Paſ. 2 W. C. M. Roll. 3. Carthew 194. u} 
21. The cafe above-mentioned in Carthew is thus reported in 4 
Med. The declaration was, that the plaintift was an inhabitant in an 
an antient meſſuage in ſuch a vill, and that there was an antient da 
ferry- boat kept there by the owners thereof till the firſt day of May, th 
in ſuch a year, after which day the defendant, who ougat to keep it 
up did not; and that all people ufed to pay for their paſſage, er- ha 
cept the 1ahavitants of L. of which the plaintiff was one; but the for 
action was brought for-not keeping up the ferry, by which the wl 
plaintil loft his paſſage. The defendants plead by way of proteſts- hit 
tion, that there was no ſuch cuſtom, Ic. and that the plaineiff wa all 
not an inhabitant ; and for their defence they plead, thai before the ma 
exhibiting of the bill, they erected a bridge over the river, and an 
that they maintained it at their expeace, and that the plaintiff wight but 
have better paſt over that bridge. The plaintiff replies, that be by 
was not permitted to enjoy the liberty of paſſing over any bridge, | 
ſecundum conſuetudinem præ dic in narratione prædicb, &c. du; 
It was held in this caſe, that the cuſtom was well alledged, both wa 
as to the manner and matter; it is true, all cuſtoms mult have Y: 
reaſonable beginnings, but it would be very difficult to aſſign a lau- ſuff 
ful commencement for ſuch a cuſtom as this, ſo it would be for the Baj 
cuſtom of gavelkind or burrough Engli/h, which are circumſcribed 
to particular places; and fince it is ſufficient to alledge a cuſtom lie, 
by reaſon of the place where it is uſed, it may be as reaſonable in lar 
this caſe ro ſay, that there hath been an antient ferry-boat kept un in 
this place, it is but only an inducement to the cuſtom, which did not poſ] 
conſiſt ſo much in having a right to the paſſage, as to be diſcharge 5 
of toll]. of c 
This might have a lawful beginning, either by a grant of te dez 
Lord to the anceſtors of the defendant, or by the agreement of the him 
inhabitants. cart 
A cuſtom alledged for all the occupiers of a cloſe in ſuch 4 plai 
pariſh to have a foot- way. c. is not good ; the reaſon is becaulc cuſt 
the plaintiff ought to preſcribe in him who hath the inheritance; fron 
but where a thing is of no neceſſity, and no manner of profitor charge that 
in the foil of another, but only a thing in diſcharge or for a way! allo 
a market, or to be quit of toll; in ſuch caſes, not only a particular Wou 
perſon, but the inhabitants of a vill may alledge a prefcript / 
This may be as well alledged as a cuſtom to turn a plow upon fai 
her man's land, or a fiſherman to amend his nets there. for 
le is good as to the matter, ſor it is only an eaſement ; it 1s ou his 
2 caltom alledged ſor a gate-way, or water-courſe ; and for E. 8 
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things inhabitants of a vill, or all the pariſhioners of a pariſh, may 
alledge a cuſtom or uſage in the place. 


But as to the plea in bar, it is not good, becauſe the erecting of 


a bridge is but laying out a way; it is a voluntary act, and no man P * 402. 


by reaſon of his own act, can be diſcharged of what he is to do 
upon the intereſt he hath in the ferry. | 


If the defendant had petitioned the King to deſtroy the ferry, 


and not a patent to ereCt a bridge, and had brought a writ ad quod . 


damnum ; and it had been found by inquiſirion to be no damage to 
| the people, then he might ſafely have built this bridge. 
Bur notwithſtanding the plea is not good, yet the plaintiff can 
= have no advantage of it, becauſe he cannot have an action on the caſe 
for this matter; for by his own ſhewing it is a common paſlage, 


e which is no more than a common highway. Now for diſturbing 
- him ig ſuch a paſſage, no action on the caſe will lie, unleſs he had 
5 alledged ſome particular damage done to himſelf ; for if he could 
e maintain ſuch an action, any other perſon is entitled to the like; 
d and this would be to multiply ſuits, which the law will nor allow, 
he but hath provided a more apt and convenient remedy, which is 
he by preſentment in the leet. 4 Med. 294. 1 Salk. 12. 
e, 22. Though a way be a common highway, yer where a man 
dug a ditch, whereby the plaintiff could not carry his tithes, but 
xh was forced to go round about, whereby he was obliged to undergo 
ne a great deal of labour and pains to go round about; it was held a 
W- ſuffcient foundation for this action. 7. Jones 156, 157. Hart v. 
the Baſſet. 
bed 23. This ſpecial damage to be received, for which an action will 
lon lie, where a damage is done to a way or ſuch like, muſt be particu- 
2 lar to the party that receives it, ard muſt be particularly ſet forth 
in in the declaration; as where the plaintiff declared, that he was 
| not poſſeſſed of a colliery, and that there was a highway near, by 
rged which he uſed to carry his coals, and that he had a certain quantity 
at coals dug ready for ſale ; and that the defendant dug a colliery 
7 near his, and intending to draw away his cuſtomers, and deprive 


him of the profit of his colliery, ſtopped up the ſaid way, ſo as 
carts and carriages could not come to his colliery ; by which the 
plaintiff loſt the profit of his colliery, and of his coals for want of 
cuſtomers. And all the court agreed, that where an action ariſes 
from a public nuſance, there muſt be a ſpecial damage; for he 
that did the nuſance is puniſhable at the ſuit of the public ; and to 
llow all private perſons their actions, without ſpecial damage, 
would create an infinite and endleſs number of ſuits. 

And it was ſaid by Holt and Rokeby Chief ſuſtice contra, the 
plaintiff's near firuation yields him a convenience, but no right ; 
for is in the King's highway, for the equal uſe and benefit of all 
his ſudjects; and the plaintiff has no more, nor better right 
than any body elſe : And they held, a man could not have a par- 
ticular ation, without a particular injury, or a particular right, 

which 
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hich are the grounds upon which all actions are founded, and to 
Which they muſt conform, Vide 2 Sand. 115. Cro. 664. This 
plaintiff had neither a particular right in this way, nor a particular 
injury ; for the ſtoppage is common to every one as well as to him, 
and an indictment is ad nocumentum omnium ſubditorum per vian 
lam tranſeuntium, And the caſes cited on the other fide were 
founded on a particular right. As in caſe for a ſtoppage, where 
one has a way, a watercourſe, or common to his houſe, mill or tene- 
ment, there the action is founded on a particular right, and lies 
without the per quod. | 
They held, that ſuppoſing that was a particular injury by ſpecial 
damage, that ſpecial damage is not ſufficiently ſet forth; for it is 
not ſufficient to ſay he loſt cuſtomers, or buyers could not come, 
without ſhewiog buyers were coming, and were hindered, Vide 
2 Lev. 214, 233. aud the caſe in 1 Roll 5 3. has been often denied, 
and is not Jaw ; for the damage mult be ſpecially ſhewn where 
actions of themſelves are not actionable. 1 Roll. 58, 111. 1 Cr. 
140. 1 Roll. 34, 35, 36. muſt ſhew who refuſed. And the Chief 


42 3. Juſtice cited the cate of Paine and Partridge, 2 W. & M. in his 


court, caſe for not keeping a ferry- boat, which was for all the 
King's pcople, paying a toll; but gratis for the inhabitants of ſucha 
village, of which the plaintiff was one; in this caſe the court held 
the cuſtom to be good, but that the action did not lie; for though 
the plaintiff had a particular right, yet that conſiſts in being exempt 
from toll, and not in paſſing, which is common to all ; fo that the 
not keeping the ferry is a public n»yſance, for which the plaintiff 
cannot maintain an action more than any other perſon, but the de- 
ſendant muſt be indicted. | : 

The court being thus divided, and there being a former rule to 
ſtay judgment, no judgment covid be entered; & per cur. if 
the court had been divided on the firſt motion, the plaintiff might 
have entered judgment, but now this rule muſt ſtand or be diſcharg- 
ed ; and diſcharged it cannot be, becauſe the court is equally di- 
vided. 1 Salk. 16. Tweſon v. Moor. 

24. fa man ſeized of a waſte adjacent to a highway, digs a pit 
in the waſte, within a lictle ſpace of the highway, and the mare oh. 
eſcapes into the waſte, and falls into the pit, and there dies, B. ſhall 
not have an action againſt A. for making this pit, becauſe the ſpeci- 
al damage was by the default of the mare's eſcaping into the waſte, 
Rs Abr. 8. Letter V. pl. 4. 

25. If a man anciently had ponds repleniſhed by channels outof a 
river, he cannot change thoſe channels, if thereby any prejudice ac- 
erues to another, bur he may have the prefluxions of the river to 
feed his ponds ; bur fic utere tuo ut ne lædas aliens, Het. 31. Dun. 
comd e v. Randall. 

26. 1a man ſets up a wood. pile againſt my houſe upon his oun 
ground, whereby my light or proſpect is hindered, I may have thi 
action. 9 Co. 55. | 

a 27. The 
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27. The plaintiff counted that he was ſeiſed in fee of a kitchen, 
in the pariſh of St. Dunſtan's in London, and preſcribes to have 
windows into the backſide of the defendant ; and for ſtopping up a 
great part of the light, the plaintiff brought the action, and upon 
not guilty pleaded, it was found for the plaintiff. And it was moved 
in arreſt of judgment, 

Firſt, That the plaintiff did not ſhew that the kitchen was anti- 
ent, but it was reſolved that it was implied in the preſcription ; but 
Williams held this was not material, but Crooke was of a contrary 
opinion ; for by the cuſtom of the city of London, the light may be 
hindered, if it be not an antient light. 


Secondly, For the quantity was not ſhewed, and it was reſolved 
it was not neceſſary. 4 Co. 49. 

Thirdly, Neither ſhews he the pariſh in which the backſide was; 
that objection was likewiſe not allowed, becauſe the ſtopping of 
the light was the material point, and it was ſhewed there was; and 
that was held ſufficient, Ward v. Chefhire, Mich. g Fac. 

28. A. had an antient houſe in London, B. builds a new houſe, 
which ſtopped up the light of 4. and it was held, 1. That by 
the cuſtom, a man cannot eret a new houſe where there was not 
one before, to ſtop up the lights of the antient houſe, 2. Upon an 
antient foundation, a man may erect a houſe, and ſtop up the antienr 
lights of his neighbour ; for by the ſame reaſon as the neighbour 
erected his houſe more high, the other may at any time erect his; 
but he cannot enlarge his own in breadth or length, to ſtop up the 
lights of his neighbour. 22 H. 6. 15. Hill. 9. Fac. Hughes v. Keme. 
Telv. 215. 1 Bulft, 125. 

29. So an action was brought ſor ſtopping up lights z and it was 
agreed by all the Juſtices, that if two men be the owners of two 
parcels of lands adjoining, and one of them doth build an houſe 
upon his own land, and makes windows and lights looking into the 
ather's land; and this houſe, and the lights have continued for the 


foil, lawfully ere& an houſe, or other thing againſt the ſaid lights 


pit and windows, and the other can have no action; for it was- his own 
B, folly at firſt to build his houſe ſo near to the other's land; and ſo ir 
all was adjudged upon this maxim in law, cujus eff ſolum ej us ſummitus 
1. uſque ad cœlum. 1 Co. Bury v. Pope. 


3. Where the action was held to lie for erecting a bake-houſe 
againſt the bake-houſe of the plaintiff, Cyo. Elix. 203. 


31. See more likewiſe concerning this action for a nuſance, in 
| Rolls Abr. 8. Letter N, per tot. Danv. Abr. 172. Tule zu- 


ſance, 


j 


For 


ſpace of 30 or 40 »years; ag the other may upon his own land and P ® 404, 
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For Difturbances, and che Violences committed againſt a Mas 
Property, &c. 


1. If rhe lefſor comes to the houſe which he has demiſed, to ſee if 
there be any weſte done, or if it be our of repair, and is diſturbed 
therein, an action will lie for this diſturbance, 2 Cro, 478. 

2. An action upon the caſe will lie for a tenant at will againft 
another, who deſtroys his common with conies. T. Jones 5. Timber- 
ly v. Graham. 

3 An action upon the caſe lies for keeping a man out of a veſtry- 
room, fo that he could not be preſent a: the electing a pariſh officer, 
Modern Caſes in Law and Equity 52. Pilliphrown v, Ryland. 

4. If a coinmoner be diſturbed in his common he may have this 
action. 9 G. 112. 8 C. 79. 

5. if another's cattle be in my ground damage-fezant, and a 
ſtranger of his own head removes them, fo that J cannot diſtrain 
them as damage-fezant, I may have this action. Finche's Law 10g, 
New Nat. Brev. 232. 

6. The parſon may have this action againſt one that diſturbs him 
in taking his tithe. 2 Co. Int. 650. 

7. If I be bound to appear in a court at ſuch a day, and before, 
or againſt the day, one cauſes me to be arreſted on purpoſe, and 
out of malice to prevent my appearance, and to cauſe a forfeiture 
of my bond; | may have this action for my relief. Q If che action 
lies. | 
8. If one incloſes common which ſhould be open, or feeds the 
common, ſo that the commoner cannot enjoy his common in fo 
beneficial a manner as he ought, every commoner may have thi 
action. 9 Co. 113. 

9. If a man is diſturbed in his fair or market in taking the toll, 
he may have this action. 9 I. 6.45. Vide 21 Hl. 7. 16. 

10. And if a man has a market by preſcription, and another 
eres a market to the prejudice of his antient marker, the party 
injured may have his action. Ray. 195. Yard v. Ford, 1 Leu. 
296. 22 H. 6. 14. ö : 

11. lia man has a ſeat in the church by preſcription, and h 
diſturbed, he may have this action. 1 Lev. 71. and that without 
ſetting forth hat he hath always repaired it. 

12. If a man ſeized of lands in fee, makes a contract for a leiſe 
for years, and to deliver quiet poſſeſſion to the leſſee, and a ſtrange! 
diſſeiſes him, he may have an action upon the caſe, ſhewing this 
ſpecial diſturbance. 2 Ko Rep. 254. Shotridge v. Hide. 

13. An gction upon the caſe was brought by the maſter of a ſnip, 
ſetting forth, that he was detained in ſuch an harbour ready to ff 


for Dantzick ; and the defendant entered and ſeized the ſhip ard 
| derained 


( 


on Actions on the Caſe. | 


detained the ſhip, per guod he was obſtructed from making his voy- 

age; though it was objeRed that the maſter had no property in the 

ſhip, yet it was held, thar as he declared as a particular officer, he 

ſhall recover for his particular loſs, and he might have maintained 

an action of treſpaſs, as a bailiff of goods may. Salk. 10. Pitts v. 
Gaince and Foreſight. | 


| This action is likewiſe to be brought for other violences to a P 


man's property, that do not properly fall under either Nuſances, 


˖ Annoyances or Diſturbances ; as for example, 

: 1. The leffor ſhall maintain this action againſt his tenant at will 
for a voluntary waſte. Lit. 15. 42. 14 H. 8. 12. 5 G. 13. a. 

a 2. But not for negligent or permiſſive waſte, becauſe he is not 


: bound to repair. 8 Co. 13. 5. Salop's Caſe. _. 
; 3. So hath it been held not to lie againſt a leſſee at will, for neg- 


- ligently keeping his fire, whereby the demiſed premiſes were burnt. 
Panton v. Iſham, 3 Lev. 359. Hicks v. Downing, 1 Salk, 13. 

7 4. But it will he by the leſſee for years againſt his under- leſſee, 

becauſe the leſſor himſelf is chargeable to his prior leſſor, by reaſon 

in a + FT 4 

5, of conſequential damages; but why he, that hath the inheritance, 
cannot have it againſt the leſſee at will, is becauſe it was his own 

a folly, that he would not veſtrain the leſſee from permiſſive waſte 


by proper covenants ; and if the leſſee for years ſhould not have his 
Pa action againſt his leſſee, he would be without remedy. 4 Mod. , 
ind 10,11. Cudlip v. Randall. | 
1 5. Leſſee for 20 years of a houſe, made a leaſe for half a year to 
ws 7.7. and after the term ended, and before any entry by the leflee, 

}. rakes away the planks, and other things from off the premiſſes 
1 that were fixed to the freehold; and the leſſee for 20 years brought 
* in action upon the caſe againſt J. T. and it was held to lie. W. 
Jones 224. Weſt v. Trefufie. 

6. See where this action hath been held not to lie, for the father 

for beating his ſon, and making him lame, whereby he loſt his 
marriage. Cro. Eliz. 5 5. Gray v. Feferies. 


ther 7. This action will lie for him in reverſion againſt a ſtranger for 
art Gmages done by fire, though there be a term in Ee. Panton v. 
Lo. n, 3 Lev. 360. 1 Salk. 19. 


8. After a bond was ſealed and delivered, .4. without the conſent | 
« the obligor, filled up ſome blank places, whereby the bond 
became forfeited and void, an aQion was held to lie for this againſt 
4. Mor 547. 

9. It was adjudged that an action would lie for a parſon againſt 
ls predeceſſor for dilapidations. 3 Lew. 268, Tones v. Hill. 

o. It was adjudged that it would lie againſt a man for retaining 
noher's ſervant, without laying any inticement, the defendant 
taving notice that it was the plaintifPs ſervant, 2 Lew. 6 3. Faw- 
cet v. Beavers and his wife, 3 Keb. 59. 


11, That 
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11. That this action will lie for the plaintiff in the action againſt 
a reſcuer. Hetley 95. Kynne v. Conningham. 


12. This aQtion will lie for keeping a dog accuſtomed to bite 1 
ſheep. See Danverss Abridgement, fol. 19. Leiter H. pl, 1, 95 
per tot. | 

1 3. But it was held that this action will not lie for a man's * 
running at ſheep, though he kills them, if it be without his conſent, lof 
Baker v. Weberley, Hetley 171. | 

ten 
For Negligence, and the Want of due Care of a Man's own Prepery, 5 

This ſpecies of the action upon the caſe ariſes from various in- 2 
ſtances of neglect; as for want of repairing a man's own property, _ 
for negligently keeping a fire, which for want of due care does: bas 
damage to his neighbour, and ſuch like. For here it is not im. a 
proper to take notice, that all men of this kingdom conſidered a beef 
members of one ſocial body, which together conſtitute the commor- Veil. 

wealth, are ſo linked together, that all their actions ought, and i 7 

rightly done, virtually do preſs towards the ſupport and preſern- 0 

tion of the whole; and therefore wherever a link is broken, which 5 

P *406. thus binds together the ſeveral members of this commonwealth, by real; 

the depraved, or too ſelfiſh actions of any of the members of thu * 

ſociety, there are, and always ought to be laws for the giving: in h 

remedy to the miſchiefs that ariſe from ſuch pernicious principles; ner 

| from which ir may be concluded, that each man's property, (whea Rig 
4 conſidered with regard to ſociety) is from the frame and conſtiruvm bis - 
of things, ſo far founded and created, for the benefit of ſociety, that 

that he himſelf has not ſuch an abſolute ownerſhip therein, and tier 

power over it, as that he may permit it to be out of repair, or 0c 1; 

want ſuch due care and preſervation, as that by the neglect thered = 

his neighbour receives an injury. To illuſtrate which the following. « 

caſes are in point, * 14 

1. This action will lie againſt a man for not ſcouring his dich t, 10 

by which another's land is overflown with water. Fitz. Nat. He 


88. 39 H. 6. 32. 11 H. 4. 82. 14 H. 8. zi. | 
2. do in like manner it lies for ſtopping a ditch, by which 
another's land is ſurrounded. Ibid. 
3. Ir lies againſt a man that ought to repair a mound or bank, 
by which another's land is drowned. 29 Ed. 3. 32. 10 H. 4. 
Natura Brevium 99. 
4. It lies for not repairing a bridge, by which I have a way 
my manor. 11 H. 4. 82. 45 E. 3. 17. 5 1 
5. In like manner it lies againſt one who ought to encloſe ag?! 
me, and does not, by which my graſs is conſumed. 11 Rich. % 
Action upon the Caſe 36. and that whether it be by his own ca 
or a ſtranger. 
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6. And it lies againſt one who negleQs to repair his houſe, for 
want of which it is ready to fall upon my houſe. 20 . 7. 98. 
pl. 4. $0 that it lies ſometimes where a man is like to ſuffer 
damage by way of prevention of the wrong. 

7. It lies againſt one that bought or ſold in my market or fair 
without paying toll. 7 H. 4. 44. Inaſmuch as this tends to my 
loſs, and is an ill example to others. 

8. It lies againſt one that will not deliver my pledge upon a 
tender of the money borrowed. New Natura Brevium 86. 

9. It lies againſt a feoffee to a uſe, who doth not plead accordin 
to the directions of the feoffor. 14 H. 8. 24. pl. 2. Sed guare 4 
hoc, fince the ſtatute of uſes which executes the poſſeſſion to the uſe. 

10. An action lies for a pariſhioner againſt the parſon for not 
carrying away his tithes, but ſuffering them ro continue upon the 
land after notice. Palmer 341. Wiſeman v. Denham. 


i 11. An action lies for a pariſhioner againſt the parſon, for not 
1 keeping his bull according to the cuſtom of the pariſh. Moor 355. 
N- Veilding v. May. 

1 12. So an action will lie for the vendor againſt the vendee, for not 
3 removing of hay after it is fold. 13 H. 4. 48. Palmer 381. 

ic 


13. An action upon the caſe was brought upon the cuſtom of the 


,Y realm, charging the defendant, that he ſo negligently kept his fire 
that in his own cloſe, that by the flames the plaintiff's corn was burnt 
"gd in his cloſe ; and after a verdict, it was objeQed that the cuſtom 
les; extends only to fire in a man's own houſe or curtilage; but that ob- 
2 j&ion was not allowed of, for the fire in a man's field is as well 
U 


his fre, as that in his houſe; and as he made it, he muſt ſee 
taat it does no harm, and anſwer the damage if it does; for 
every man muſt uſe his own, ſo as not to hurt another. Bur if a 
ſudden ſtorm had riſen which he could not avoid, that had been 
matter of evidence, and the plaintiff had his judgment. Turbervil 
. Stamp, 1 Salk. 13. | 

14. J. S. with a gun at the door of his houſe ſhoots at a fowl, and 
by this fireth his own houſe, and the houſe of his neighbour ; upon 
which he brings an action of the caſe generally, and doth not de- 
chre upon the cuſtom of the realm, as 2 H. 4. viz. for negligently 


ud keeping his fire. *The queſtion was if this action doth lie, and all P 
* Ihe court held it did, for the injury is the ſame, W this miſ- 
* ance was not by a common negligence, but by a miſadventure; 


nd if he had counted upon the cuſtom of the realm, as in 2 I. 4. 
be 2Qion had not been well brought; yet conſuetuds regni ef? com- 
uns lex, 1 Cro, 10. 

15. An action lies againſt a man, if his fire by misfortune burns 
* goods of another. 1 Ro Abr. f. Letter B. pl. 1. So if it 
aadenly break out of his houſe, and burn the houſe of another, 
uh he does not know it. 1b. fl. 2. So if done by my fervanr. 
% 3. Poph, 143. Soif done by another catering my houſe by 

L 


' . 


— — — — — 
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my leave, pl. 4. So if by my knowledge, pl. 5. Otherwiſe if 

a ſtranger, pl. 6. It lies not againſt a man and his wife for the 
negligence of the wife, becauſe the action lies againſt the huſband 
as pater familie, Ib. pl. 7. 


By and againſt whom this Action is to be brought. 


1. In an action upon the caſe for a nuſance erected; it was 
reſolved per totam curiam, that where a nuſance is made to the land 
of two tenants in common, that they ſhall join in an action; for it 
is perſonal, and concerns the profits of the land ; and as they ſhall 
join in treſpaſs, ſo they ſhall join in this action, but in forging a 
falſe deed they ſhall ſever, for that concerns the inheritance of the 
land. It was alſo held, that for a nuſance erected in the name of 
the deviſor, and continued afterwards, (as this caſe was) the deviſee 
ſhall join in the aQtion, for the continuance thereof, is as the new 
erecting of ſuch a nuſance. 2 Cro. 231. Some v. Barwiſh. 

2. Where it was held to lie againſt the leſſee for years, for con- 
tinuing a nuſance. Brent v. Hadden, 2 Cro. 373. Ripon v. Bowles, 
where the opinion of three judges againſt one was to the contrary. 
3. Where it was held to lie againſt the maſter, for the improvi- 
dent driving a coach by the ſervant, without laying that the maſter 
knew the horſes were rude or ungovernable. 2 Lev. 172. Michel 
v. Aleſtree. 3 Keb. 650. | 

4. Each inhabitant of a pariſh may have an action for a diſturb 
ance of a way to the church. 3 Keb. 28. ſaid by Hales in the Caſe 
of the King v. Thrower. 

5. Where it lies by the maſter againſt the ſervant for abuſing 
his coach in driving it. 2 Keb. 16. Cotes v. Sadler. 15 

6. Whether it may be brought by one partner of a ſhip agrinſ 
the other, for ſelling a ſixteenth part, 1 Keb. 38. Graves . 
Saucer. | | 
7. Where it was held to lie for a commoner, for diſturbance af 
his common. 9 Co. 112. Crogat v. Marys: * 

8. Where the huſband claims common by reaſon of his wifes 
land, and is diſturbed, he alone ſhall bring the action. 2 Buſf- 

14. Baker V. | : 
9. Whether an action for diſturbance of common will lie by 
tenant at will, 7. Jones 5. Timberley v. Graham How. 1 Vt 
274, 319. 2 Ven, 138, 185, 288, 290. 3 Lean. 206. 218 
145, 214, 233. 5 Mad. 206. Salk. 594. | : 
to. The plaintiff alone brought an action on the caſe againſt 
defendant, and ſets forth, that he and his wife in her right, V 
. ſeized of a meſſuage, bakehouſe, and coal yard, Cc. and that t 
defendant had erected two houſes of office near the ſaid bakehoule 
that the walls became ſo foundrous, and the air fo unwholeſom! 
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that he loſt his cuſtom z and that the defendant had digged a pit ſo 
near the coal-yard, that the walls thereof were in danger of 
falling ; and that he had built another wall ſo near the ſaid meſ- 
ſuage, that he had ſtopped an old light therein; upon not guilty 
pleaded, there was a verdict for the plaintiff ; the court held, that 
where the action (if not diſcharged). ſhall ſurvive to the wife, they 
oupht both to. join; which if they had *done here, it would have P * 408. 
deen hard to have maintained this action, becauſe entire damages 
are given; and for loſing this cuſtom to this bakehouſe, the huſband 
alone ought to have brought the action; he may bring an ejectment 
of the lands of his wife, but here judgment was ſtaid till moved on 
the other ſide. 2 Mod. 269. Froſdid v. Sterling. 


Other Inſtances wherein this Action for wrongs hath Been held to lie, 
and where not, relating to the following Particulars. 


Cro. Eliz. 574. Willis v. Stroude. For ſuing out a capias ad 
8 tixfaciendum after a writ of error. | 
len Elia. 628. Baron v. Sleigh. For ſuing out a ſci. fa. againſt 
y. the plaintiff as bail for A. S. whereas he was not ſo. 
- — Elizs, Shelborn v. Harriſon. For procuring inſuffcient 
ſter ll | 
ickel Cro, Cliz. 836. Bray v. Patrid. Suing for tithes before re- 
eeived, | 
Ou. Elis. 838. Kenton v. Wallinger. For inſerting the plain- 
ifs name in an inſtrument of excommunication. | 
Cro. Eliz. 659. Harvey v. Newly. For a diſturbance of the 
paintiff in his office of bailiff to a manor. | - 
1 * 295. Anonymus. For a damage received by the pla in- 
W's horſe, 
i Ven, 98. Sand v. Ford. For erecting a new market. 
3 Cro. 187. Weſt v. Trende. By the leſſor at will againſt his 
flee, for pulling down the windows, c. of his houſe. _ 
3 Cro. 254. Boulton v. Banks, For keeping a dog accuſtomed 
b bite ſwine, 
2 Gro. 567, Garrett v. Taylor. For threatening the plaintiff's 
nkmen, ſo that they would not work. 
2 Co, 60. Eyres v. Sedgwick. For making an affidavit in a 
ſe, clarging the plaintiff with a reſcue, 
3 Cr. 387. Hinſley v. Wilkinſon, For ereQing coneyburroughs 
Untighbouring wood, 
3 Go, 499. Anonymus, For diverting a watercourſe. 
2 Cro, 265. Leroſon v. Kirke. For not paying the duty for the 
mils goods, whereby they became forſeited. 
107. 478. Hunt v. Douman. For diſturbing the plaintiff as 
, in coming into a houſe to ſee if there was any waſte, 
LI 2 2 Cro. 


zuſing 


againſt 
Wes J. 
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2 Cro. 373. Ryppon v. Bowles, For the continuance of a nuſince 
by the leſſee. 

Stile 164. Ayre v. Pinchcomb. By a commoner for ſurcharging of 
common, and treading the graſs, c. | 

Stile 3, 201, 202. Watſon v. Norbury. An action brought for 
procuripg a commiſſion of bankruptcy to be taken out againſt the 

laintiff, by virtue of which the defendant broke open the plaintiff, 
e and took his goods, Tc. 

Stile 298. Norton v. Faſon. Where an action was held to lie for 
the plaintiff againſt the defendant for aſſaulting his daughter, and | 
getting her with child, per quod the plaintiff ſerwitium filie ſue el 
amiſit; after an action brought by the daughter, or ſhe barred by 7 
the ſtatute of limitations. | 

Stile 427. Jones v. Graves. Adjudged, that a man may bring ju 
an action upon the caſe, for entering upon the poſſeſſion of a term, or 
after the plaintiff had recovered it by a verdiQ, 

Stile 230. Sir Anthony Aſhley Cooper v. Sir John —— Wherethe 00 
plaintiff ſhall have it in his election to bring this action, or an aQtion to 
of treſpaſs. Seethe caſe beſore this, 


Stile 99, 100. Anonymus. Where it was adjudged, that a man for 
might bring an action of treſpaſs, or on the caſe, for a reſcue. for 

Stile 214. Syms v. Wilſon. That this action lies upon the ſtatute toc 
of monopolies, 

P *4o . * Whether it lies for printing, upon a ſuggeſtion, that the plainif for 
had a patent for the ſole printing of ſuch and ſuch books, Earl d and 
Yarmouth v. Darell. 3 Mod. 7 5. | 

2 Lev. 196. Virtue v. Bird. For not appointing a place where he 
the defendant ſhould unload his timber, whereby the horſes of the 
plaintiff in the cart rook cold Ha 

3 Keb. 753. the Earl'of Saliſbury v. Selby, For removing a 4+ 
dan out of the county. cor} 

3 Keb. 710. Adminiſtrator of Calthorp v. Waymans, By a pt- the 
tentee of an engine. the 

1 Keb. 577. Hill v. Kirkman. For breaking a wall, and makng 
an open way between the plaintiff's houſe, and the ſtreet. gut 

3 Lev. 209. Biddlesford v. Onſlow, For diverting a watercoun Qt lo 
brought by him in reverſion. 

Moor 449. Beſwwick v. Comeden, Where this action was be 42, 
not to lie, but a guod permittat for erecting a pier in a river. may 

Ay 84. Haman v. Whithow, Where the action was held not * 
lie for a tenant in common lor diſturbance. levy 

Godb. 160. Anonymus. Where for diſturbance of common. cour 

Dyer 248. Whether tkis action, or an aſſize, will lie for duet the | 
ing a watercourſe, ; [it 
Keb. £53. Palmer v. Ileſtier. Whether the action will lie 12 
the leſſee, againſt another ſeſſee of the ſame leſſor, for bindering "i de: 


light, Ec. 
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Of Adtions againſt Officers, for the undue Execution of their reſpec- 
3 tive Offices. 


Where the Anion lies, and againft whom it may be brought. 


1. An action upon the caſe was brought for reiuſing to admit an 
or attorney into a court that was held by preſcription ; where the 
nd plaintiff alledged that he was elected by the mayor, who had the 
if election for 200 years and more; and it was held good. Jones, 
by Car. 2. 145. | | 

2. If one is committed upon an erroneous indiQtment, and the 
ing judgment is reverſed or ſer aſide, no action will lie againſt the judge 
rw, or officer, Mod. Rep. 1 19. 

3. An action upon the caſe will lie againſt an under-ſteward of a 
the court-baron, for proceeding in a cauſe Fa a habeas corpus delivered 
ion to him, 3 Leon, 99. 

4. An action upon the caſe will lie againſt the cuffos rotulorum, 
man for an amendment in a record, though there be no neglect in him, 

for he is at his peril obliged to preſerve all the records in his cuſ- 
ate tody, 1 Lev. 64. | 

5. If an action upon the caſe will lie againſt a juſtice of peace, 
inf for refuſing to examine one robbed according to the ſtatute of hue 
and cry, Vide 1 Leon. 124. 

6. An action will lie againſt the under-ſheriff, as well as the 

iff, for not returning a writ. 1 Leon. 99. 

7. When it lies againſt the ſheriff, and when againſt the gaoler. 
Hard. 30, 31. 

8. If the ſheriff arreſts a man outlawed, and he returns a cepi 
corpus, and ſuffers him to eſcape, an action upon the caſe lies againſt 
the ſheriff, and the plaintiff ſhall recover damages to the value of 
the debt. Moor 641. Evans v. Williams. 

9. Where it was held to lie againſt the ſheriff by the plaintiff, 
fu tam pro domino rege quam pro ſeipſo, for an eſcape upon an out- 
lum. Parkurſt v. Powell, 2 Co. 532. i 

10. It lies againſt the ſheriff that will not return an outlawry, 

(2 aſize 12, for though it properly concerns the king, yet the party 
my receive prejudice thereby. 

*11. An action was brought againſt the ſheriffs of London, for not P 410. 
lerying goods by virtue of an outlawwry ; and the opinion of the 


1d not 


von. court was, that the action would not lie for the party who ſued out 
r Give! the outlawry, for the ſeizing of the goods, is to the king's uſe; but 

; it had been ſhewn, that the ſheriff might have taken the perſon 
11 he . wlawed, and neglected it, there might be more reaſon to ſupport 
lern e aQtion, 2 Ven. 8g. Dawſon v. the Sheriffs of London. 


| 12. Whether 
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12. Whether an action will lie againſt the ſheriff for a falſe 


w 
return upon an out, and in what county, Hob. 209. Part. in 
hurfl v. Powel. So for not returning the outlawry. 1 Cro, 8); in 
Clerk's Caſe. 9 1 
13. If I deliver a writ to the ſheriff to be executed, and before be 
the party is arreſted, I command the ſheriff to diſcharge him of the to 
ſuit; if the ſheriff, notwithſtanding ſuch command, will arreſt the H 
party, he may have an action of falſe impriſonment againſt the 
ſheriff. 2 Cro. 380. of 
14. So if the ſheriff arreſt the party and after there comes: the 
ſuper ſedeas, and he till detains him; the detaining him is a falſe 
impriſonment, 2 Go. 379, i th: 
- 15. Ir doth not lie againſt the ſheriff for returning a cepi corfu ſuf 
& paratum habeo, though the party does not appear. 2 Mod. 85, | 
16. If a writ be directed to fix coroners, and delivered to one of he 
them, and the defendant in the writ is in his prefence ; if he return ſta 
non eft inventus, the action lies againſt all the fix coroners. 3 Mod, | 
23. Naylor v. Sharpleſs. tha 
17. Whether an action upon the caſe will lie againſt the ſherif upe 
for a double return upon an election of a member of parliament; t Nos 
was adjudged by five judges againſt two, upon a writ of error i to t 
the exchequer chamber, that it would not. Barnardiſton v. Scan, bod 
2 Lew. 114. Pol. 470. 2 Ven. 37. Onflowe's Caſe. arri 
18. But fee an excellent argument of my Lord Ch. Juſt. Hit the 
upon that occaſion, Mod. Caſes 45. Aſily v. White ; three judge him 
were of opinion againſt the plaintiff, my Lord Ch. Juſtice's opinio 20 
for him; and the judgment of the court was reverſed by the houl gun 
of lords. 1 Mod. 85. 2 Lev. 69. 2 Keb. 866. 3 Kb. 75 2 
112, 125. | over 

19. Where it was held to lie againſt the ſheriff for executing orig 
writs in a liberty without a non omittas. Atkins v. Clarke, I Fa. Phi, 
399. 1 Lut. 82. Prideaux v. Morrice. | 2 

20. An action will lie againſt the mayor and aldermen, and e; 
ſheriffs of London, for a falſe certificate of a cuſtom, but not ag plea 
the recorder. Hob. 87, 5 : Tull 

21. An action was brought by an executor againſt the ſheriff, "WW Lu/ 
a falſe return of a fieri facias in the life-time of the tgſtator ; and ! 2 
was held to be within the ſtature of 4 E. 3. cap. 7. whereby it i the « 
enacted, that executors ſhall have an action for wrong done t0 a bo 
teſtator. 1 Salk. 12. Williams v. Crey, 4 Mod. 403. 8 tber 

22. If the ordinary admits a clerk contrary to the verdid u 29. 
jure patronatus, the patron, after a recovery againſt the uſurper ant 2 
his incumbent, may have an action upon the caſe againſt the nn e 
nary. Heb. 317, 318. . ſutt 

23. An action was brought againſt the defendant; for that fan 30 
a capias directed to him againſt J. S. be being ſheriff of 5 capig 
directed bis warrant to a bailiff of a liberty, to arreſt the ſad Jau 


wh. 
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le who did ſo; and the defendant well knowing it, returned a non ef 
L. inventus ; the court held the action would well lie, but if the ſheriff 
4 in this caſe had returned, that he had ſent to the bailiff of the liberty, 
who had given him an anſwer, that he had arreſted the body, it had 
= been a diſcharge to the ſheriff, and proceſs ſhould have iſſued 
be to the bailiff of the liberty to bring in the body. 1 Coo. 729. 
he Hawkins v. Mildmay. | | 
be 24. Though a plaintiff may bring an action of debt for an eſcape 
of one in execution, yet he hath his election to bring an action upon 
T the caſe. Hertford v. Gernon, 1 Cro. 767. 
If *25. An action of eſcape was brought where the plaintiff declared, P. 411. 
that the defendant arreſted a man upon a Latitat, and afterwards 
11 ſuffered him to go at large. 0 
; The defendant pleaded the ſtatute of 23 H. 6. cap. 10. and that 
ed he took good and ſufficient bail within the county according to the 
yrs ſtatute. 


Ad, The plaintiff replied, that he let him go at large; ab/que hoc, 

that the defendant took good and ſufficient bail within the county; 
if upon a demurrer the court held, that this action would not lie; and 
; it North Chief Juſtice ſaid, that the common law was very rigorous as 
rin to the execution of the proceſs ; the Capias was ita quod habeas the 


ame body of the defendant at the day of the return, and if the ſheriff had 

arreſted one it had been an eſcape. Bur this ſtatute was made for 
Hel the benefit of the priſoner, and the ſheriff is compelled to admit 
dges him to bail, and he is a judge of their ſufficiency, and therefore no 


inio0 action will lie if they prove inſufficient; and ſee an excellent ar- 
ule gument on this occaſion, in 2 Mod. 180. Ellis v. Yarborough. | 
7 26, An action will lie againſt the old ſheriff, for not delivering 'Y 
over a ſuperſedeas to the new ſheriff, whereby the defendant in the 1 
uting original action was taken in execution. 1 Mod. 222, Calthrop v. | 


Fa Phillips. 2 Mod. 21 7. 
27. Caſe lies not againſt the ſheriff, for not returning a cepi corpus 

d the & paratum habeo, though the party doth not appear; if the ſheriff 
gain pleads the ſtature of 23 H. 6. for taking bail. 2 Mod. 83. Page v. 

Tulſe, So if he returns languidus in priſona. 1 Cro. 852. Boles v. 
ff, fo Laſcells, 
28. An action of eſcape was brought againſt one, for ſuffering 
the defendant to eſcape, the proceſs was in an inferiour court, upon 
a bond not made within the juriſdiction of the inferiour court, and 
therefore it was adjudged to be no eſcape. Squibb v. Holt, 2 Mod. 
29. 
29. It lies againſt a gaoler that ſuffers one to eſcape taken upon 
acapias, or a flatute merchant, by the conuzee of the ſtatute, at whoſe 
{uit the proſecution is. New Nat. Brew. 211. 

30. It lies againſt the ſheriff that ſuffers one to eſcape upon a 
(apias ad computandum, for he ſhall not have an action of debt, be- 
auſe there is no duty certain. 15 E. 4. 19. 16 Ed. 4. 2, 3. 
New, Nat, Bre, 211. 


31, It 
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31. It lies againſt the ſheriff, for making another return thay 
the bailiff of a liberty made to him. 36 H. 6. 1. 30 Aſſas, 
5 New Wat. Brev. 211. 

32. It hath been ſaid to lie againſt him, for returning a perſon 
upon the inqueſt, that is privileged by a charter. 19 fl. g. 5. 
But ſee poſtea pl. 37, 47. where it appears this is not law. 

33. It lies againſt the ſheriff, for returning cattle eſtrayed that are 
dead, 32 H.6. 27. | | 

34. It lies againſt the ſheriff for returning a devaſlavit where 
there was none. 11 H. 6. 37. 6. | | 

35. An action on the caſe was brought againſt the ſheriff, who 
returned to a latitat, that he had taken the body, and had the body 
ready, c. whereas in truth he had not the party, whereby the 
plaintiff loſt his ſuit ; the defendant demurred, and it was adjudged 
for the plaintiff; for by the demurrer he had confeſſed the falſe re- 
turn, and the plaintiſt's loſs ; but if he had pleaded the ſtatute of 
23 H. 6. it would have been a good bar. Moor 428. Laughton v. 
Gardiner, | 

35. An action upon the caſe was brought againſt the defendant, 
who was bailiff of Northampton, and received a warrant upon a 
fieri facias, to be executed within that vill, which bore telte u., 
trin', returnable odtabis Mich. (which at that time of day was « 
return) and at Michaelmas he was removed from his office of bailif, 
and yet made a return for the ſheriff in his name and the name of 
his companion, that the defendant had no goods or chattels, We. up- 


P *412. on which the ſheriff returned the *wrir, a mandavi Ballius gui ill 


nullum dedit reſponſum ; and this matter being found by a ſpecial 
verdict, it was adjudged for the defendant ; for the return, although 
it be falle, yet it was no return, becauſe it was made by one that 
was an officer at the return of the writ ; but if he had executed 
the writ before Michaelmas, and returned it to the ſheriff, the 
ſheriff might have made a return accordingly ; although the bailif 
was removed before the return of the writ, but as he did not execute 
it, and was removed beſore the return of the writ, he could nat 
make a return of the writ to the ſheriff, that the defendant had 19 
goods, Ic. becauſe it might be he had none at the time when he 
was an officer, and perhaps he might have ſome after his remoni, 
and before the return; but the court held, that if the plaintiff had 
brought an action againſt the bailiff, and laid the ground of hi 
action to be for his neglect in not executing the writ ; it had been 
good, and the court likewiſe held, that an action would have lain 
againſt the ſheriff, for making the return of a bailiff, who was ut 
bailiff at the time of the return, and for the ſheriff's not execut1" 
the writ ; and they held clearly that an action was maintainab'© 
againit the bailiff of a franchiſe for a falſe return, and not again 


the ſheriff . Moor 431, 432. Palmer v. Porter, i 
375 


r DB 


on Actions on the Caſe. 


37. If a ſheriff or bailiff, upon the delivery of cattle to the plain- _ 
tif in replevin takes no ſureties, or money in lieu thereof, the action 
lieth againſt him. 3 Cro. 446. 

38. A gaoler takes from the bailiff a perſon arreſted out of his 


juriſdiction, Q. if an action of falſe impriſonment will lie againſt the 


gaoler. Raym. 468. 5 a : 

39. If one has a privilege not to ſerve as a juror, and the ſheriff 
ſummons him on the jury, no action lies againſt the ſheriff for ſo 
doing. 1 Syd. 244- ; ; ; Fg 

40. If a judge commits a juryman for giving a verdict againſt 
evidence, though this commitment be illegal, yet no action lies 
againſt the judge. 2 Mod. 29. 

41. An action was brought againſt an attorney for entering up a 
judgment before the rules were out, by which he was prevented of 
moving in arreſt of judgment; and it was adjudged to lie. Ray. 
164. 

” An action will lie againſt a ſheriff, for not executing a writ 
when he might. Mod. 432. 

43. An aQtion will lie againſt the bailiff of a liberty for con- 
craling his warrant, and not certifying what is done upon it. 
1 RolÞs Rep. 178. 

44. It will lie againſt a ſummoner, for returning one ſummoned, 
by which the party is excommunicated, when he was nor ſummon- 
ed at all; or againſt the archdeacon for not inducting, but not 
againſt the ordinary, for nor inſtituting z for he may have his quare 
impedit, Moor. 835. Poole v. Godfrey. 

45. An action lieth not againſt a ſheriff for taking inſufficient 
bail, he being a udge thereof. Hutt. 120. Antea pl. 23. 

46. If by the cuſtom of a manor, a copyholder for life is to name 
his ſucceſſor, and the copyholder according to the cuſtom names his 
ſucceſſor, who after the death of the copyholder comes to the Lord, 
and prays to be admitted, and the Lord refuſes him, yet no action 
vill lie againſt the Lord. 2 Co. 368. 1 RolPs Rep. 125. Moor 
642. 

47. It lies againſt a bailiff for concealing a fieri facias, after that 
rigs + levied the money thereon. Bell v. Cateſty. 1 Rolls 

78. 
48. It lies not againſt the ſheriff, for returning a man upon the 
Jury, who lives in a place exempt from that duty. 1 RolPs Rep. 119. 
The town of Darby v. Foxley. | 

49. It lies againſt the ordinary for not induQing the clerk. 
R Rep. 125. Cited in the caſe of Ford v. Hopkins. 

50. It lies not againſt the lord of a manor, for him who is named P 
by the copyholder to be his ſucceſſor. 1 Rol/'s Rep. 195, Forde 
V. Hoſkins, The ſame Caſe. 

51. It lies not for not attorning tenant, or for not making livery, 
or tor any ſuch matter which is dampnum fine injuria. 1 Roll's 


Rep. 196, The ſame Caſe, 


52. It 
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52. It lies againſt a judge of an inferior court, for refuſing | 
plea, which by law he ought to accept of. 2 Res Rep. 408. 
Curriton v. Killigrew., 63 

53. Where it was held to lie againſt the Mayor of L. for not 
granting a poll upon a doubtful election. 1 Ven. 206. Sterling y, 
Turner. v. 2 Ven. 26. 2 Keb. 26. 

54. Whether it lies againſt an alderman, for procuring a falſe 
return of a Mandamus. 3 Keb. 859. Enfield v. Hills, 

55. It lies againſt a ſheriff that will not execute proceſs, the party 
being ſhewed to him, for juſtice is thereby delayed. 14 H. 7. 21, 
8 Z. 4. 14; 17. | 

56. It lies for the plaintiff againſt the ſheriff, that will not return 
his writ. 2 H. 6. 5. .8 E. 4. 14, 7. for he is thereby hindered 
in his ſuit. 

57. It lies by the maſter of a ſervant againſt the gaoler, that ſuf- 
ſers one to eſcape who is committed upon the ſtature of labouren, 
14 H. 6. 8. ; 

58. It lies againſt a commiſſary. that returns a jure Patronatu 


otherwiſe than it was found. 22 H. 6. 30. h 

59. For returning a man ſummoned that was not. 26 Aſie 48, 5 

1 H. 6. pl. 4. or where he was not ſummoned in a reaſonable time, h 

for that is all one in the eye of the law, as though he had not been , 
ſummoned at all. 39 E. 3.7. 

60. Where the action was held to lie for two churchwardem n 
againſt the ſurrogate, for a falſe return of a mandamus. Ward and 0 
others againſt Brampton. 3 Lev. 362, 

61. Where an action was held to lie againſt an attorney, and two o 
others, for appearing without a warrant, 5 Mod. 205. Stephens v, » 
Squire. 5 

2 Cro. 360. Barret v. Winchcombe, When it hath been held to ag 
lie for an eſcape upon an outlawwry. POR ta 

2 Cro. 380. King v. Andrews. For an eſcape on meſne jt x 
ceſs. 1 


1 Cro. 175. Marſh v. Aſtry. Where the action hath been held 
to lie againſt the under-ſheriff, for not returning a writ of ſummom 
in a writ of entry, 1 Cro, 175, 
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Far Difturbance of Officers in the due Execution of their Offices, or 
for doing ſomewhat, whereby they are prevented from the due Ex- 
ecution of the laws. | 


Where the Aftion will lie, and againſt whom, 


1. An aQion upon the caſe was brought againſt the defendant, for 
that he had taken away his goods, and had hidden them in ſuch ſe- 


; cret places, that the plaintiff could not come at them to take them 
1 in execution; but it was adjudged that the action would not lie. 
1 Rod. 286. 
I 2. Where it was held not to lie for ſhutting the door againſt the 
L ſheriff, who came to take goods in execution. Moor 668, Semayne 
v. Greſham, 
3. An action upon the caſe lies for the keeper of a foreſt, againſt | 
him who diſturbs the keeper in taking the profits due by preſcription 
Z to his office; but he ought to declare upon the certainty of the pro- 
My firs which happened, that he might have adequate damages. | 
* Moor, Berkley v. the counteſs of Pembroke. 1 
4. It lies for the plaintiff in the action againſt a perſon that P 414. | 
* reſcues another on meſne proceſs, whereby the pla intiff loſt the benefit | 
* of his action. 2 Co. 485. Hodges v. Marks & al 
5. So where it was held to lie for the plaintiff againſt the reſcuers 
1 of a perſon taken in execution, upon this reaſon that he is the party 


who hath the loſs, and to whom the injury was done; wherefore 
in reaſon he ought to have the action, and not be inforced to ſue 
the ſheriff ; for perhaps the ſheriff is dead, and then no action lies 
againſt his executors ; wherefore it is juſt that the plaintiff ſhould 
take his election; and if he recover, the parties may plead it if they 
be ſued by the ſheriff, ſo as there is not any danger of being double 
charged; wherefore it was adjudged for the plaintiff, 3 Ero. 109. 
Mynn v. Coughton and his wife. 

6, Where it was held to lie for diſturbing the under-ſteward of a 
manor, Cook v. Younger, 3 Cro. 16. 

7. Where it was held to lie for diſturbance of the plaintiff, as offici- 
al to the archdeacon of the ſpiritualties. 3 Cro. 258. Walker v. 
dir John Lamb. | 

8. Where it was held to lie for diſturbing the plaintiff, in 
his office of regiſter in Rocheſter. 3 Co. 279. Young v. Stoel, 
March 38. | 

9. Whether the action will lie for diſturbing the plaintiff in exer- 
ciſng the office of the regiſterſhip, of policies of inſurance in London, 
and taking the profits thereof. Hard. 351. Veale v. Priour. 


10, Where 
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10, Where it was held not to lie for a diſturbance of the plaintif 
in making bills, and bonds, which the plaintiff claimed by a grant, 
IV. Tones. 233. Fawlkner v. Bellingham. | 

11. Where it was held not to lie tor diſturbing the plaintiff in his 
office of marſhal of the King's bench, for that a grant to him for 
years was void. Meade v. Lenthal, W. Jones 463, | 

12. Whether it lies for a water-bailiff diſturbed in his office, 
1 Keb. 323. Thorp v. Bayly. 3 

13. That it lies for the clerk to the conſtable of Windſor, for a 
diſturbance in his office. 2 Keb. 264. Taylor v. Staples. 

14. That it lies for the ſteward of the biſhop's courts, 1 Cy, 
636. Scambler v. Waters, 

15. Where this action hath been held to lie againſt the defendant 
for an eſcape from an execution, 1 Cro. 237. Salle ſton v. Payw, 

For other cafes wherein this action hath been held to lie againſt 
ſherifts, and other officers, and where not, wide 

1 Rolls Abr. 93. Letter Q. 

Danver's Abr. fol. 181, Letter Q. R. 

1 Roll's Abr. fol. 98. Letter B. C. E. F. 


Of adlions again Perſons of any Profeſſion or Trade, for the undue 
Exerciſe of ſuch profeſſim or Trade, 


Where this Aion hath been held to lie, and by and againſt whm, 
Againſt an INMRXKEE TER. 


1. It lies againſt a haf refuſes his gueſt, under prerence that 
his houſe is full of To s Abr. fel. 3. Leiter F. pl. i. 

2. But it is a good at bar rhar his houſe is full, and he had 
no room, for he is not bound to provide lodgings out of his houſe. 
Dyer 158. pl. 32. | 

3. If a traveller comes to an inn to lodge, and the innkeeper 28. 
points him a chamber for his goods to be put in, and after the gueſt 
is robbed, he ſhall have this action. 1 Rolls Abr, f. 3. Letter f 
Fl. 2. 8 Co. 32. 4 Leon, 96. 88 

4. If the innkeeper is not at home, or goes abroad while his 
gueſt is in his houſe, yet he muſt anſwer for the goods of his gueſt, 
if they are ſtole. 1 Rall's Ahr. fol. 4. Letter G. pl. 3, 4. 


P *415. 5. But if he tells his gueſt he is going abroad, and therefore cat- 


not attend him, and the gueſt takes up his lodging there, if bs 
goods are ſtole the innkeeper is nor chargeable, Ibm. pl. 2. 

6. If the innkeeper refuſes his gueſt becauſe his houſe is full, and 
the gueſt fays he will ſhift among the reſt of his gueſts, and be 
robbed, the innkeeper is not chargeable, Ibm. Pl. 1. ＋ 


t 
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7. If the innkeeper bids his gueſt put his goods into a particular 
room, and that then he will warrant them fafe, otherwiſe not, and 
the gueſt permits them to lie elſewhere, the innkeeper ſhall not be 
chargeable if the goods are ſtolen. Dyer 266. b. vide Moor 7, 158. 

Co. 33- | 
8. if_the innkeeper aſks his gueſt what money or goods he has, 
and the gueſt tells him none, or leſs than he hath, and afterwards 
they are loſt, the innkeeper is not chargeable. Moor, 158. and 
80. 33. 

0, ie the innkeeper delivers the key of the chamber to his gueſt 
where the goods are put, and the gueſt leaves the door open, and 
the goods are fiolen, yet an action, lies againſt the innkeeper. 
8 O. 33. 

LY the gueſt is robbed by lis ſervant, or by any other perſon 
which he brings with him, the innkeeper 1s not chargeable. 8 Co. 
455 If a man comes to an inn, and deſires his horſe to be put to 
graſs, and he is ſtolen from the field, the innkeeper is not charge- 
able; but otherwiſe if the innkeeper ſends him to graſs oſ his own 
head, 1 Roll Abr. fal. 4. Letier. F. pl. 3, 4. | 

12. But if the inkeeper, at the requeſt of his gueſt, puts his horſe 
to — and he 1s ſtolen through wilful negligence, the innkeeper is 
anſwerable. In. 5. 

13. The innkeeper is not bound to receive a horſe of a perſon 
who does not lodge at his inn. 2 Browwnl. 254. Nor is he bound to 
let the gueſt, or his horſe have proviſion, unleſs he is paid for it 
betvre-hand ; for the innkeeper is not bound to truſt his gueſt. 
Bro. ation upon the caſe, 76. 9 Co. 87. b. 

14. The innkeeper is not anſwerable for the perſon of the gueſt, 
if he be beaten in the inn, 8 G. 32. b, + 

15- The foundation of this action is upon the cuſtom of the realm, 
for the preſervation of the goods of travellers that come to an inn to 
lodge, and therefore theſe four things are to be obſerved. 1, That 
t mult be a common inn. 2. Thar the party be a travelling gueſt. 
3- That he lodge at the inn. 4. That the goods of the gueſt are in 
the inn, as goods of a gueſt ; for wherever either of theſe fail, the 
action will not lie. 

To illuſtrate which, ſee the following caſes. 
16. If a man takes down his fign, he diſcharges himſelf from be- 
ng reputed a common jankeeper. 2 Roll's Rep. 345, 346. Bur 
if afterwards he makes it a common practice ro harbour people 
* are travelling, he ſhall be reputed a common innkeeper. 


17, If one that is not a common innkeeper be aſſigned per Hoſpi- 
tatorem domini regis, to harbour a perſon, he is not bound to take 


charge of the goods of the gueſt. 1 Noll Abr. fol. 2 Letter D. il. 
* New Dyer 158. in the Margin, 


18. If 


P *416 


— 
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18. If a man comes to an inn, and leaves goods there, and 
away, and comes about two or three days after, and in the mean 
time the goods are ſtolen, the innkeeper is not chargeable, for the 
party was not his gueſt, 1 Rolls Abr. fol. 3. Letter E. pl. 2. 

19. But otherwiſe if he comes again the ſame night. Moor 85). 
Pop. 179. 2 Brownl. 255. New Dyer 158 6. Cro. Fac. 188. 
Latch 127. 

20. And otherwiſe if the innkeeper promiſes to keep them ſafe. 
Cro. Fac. 189. And it is faid in this book, that the action ought in this 
caſe to be grounded upon the ſpecial promiſe, and not upon the 
cuſtom of the realm. 


21. If a man leaves his horſe at an inn, and goes away two or 


three days, though neither himſelf or ſervants lodge there, he ſhalt 
be reputed a gueſt. 1 Roll's Abr. fo. 3. Letter Q. pl. 3. Co. Jar, 
189. Moor 877. Ney 126. | 

*22 If an innkeeper invites a man to ſupper, and he ſtays there 
all night, if he is robbed the innkeeper is not chargeable, becauſe the 


party was no travelling gueſt, Im. pl. 4. 2 Brownl. 214. 8G, 


$3: | 
23. If a man takes my horſe and rides him into an inn, and he 


is there ſtolen, I cannot have an action, becauſe I am not a gueſt. 
Ibm. pl. 6. 

24. Ocherwiſe if my ſervant comes to an inn upon my horſe 
abour-my buſineſs. Ibm. pl. 7. 

25. If A. comes to an inn, and ſtays there a week, or longer, 
he ſhalk be reputed a travelling gueſt. Latch 127. 

26. But if an attorney comes to an inn, and he hires a chamber 
there for the term, and is robbed, the hoſt is not chargeable, Mar, 
877. 

27. If goods are delivered to an hoſt upon another account, 
than meerly as the goods of his travelling gueſt, he is not aoſwer- 
able. 1 RolPs Abr. fo. 3. Letter E. pl. i. 


Againſt a CARRIER. 
Vide Jones on Bailment Per. Tot. 


28. If a man delivers goods to a common carrier, to carry them 
to a certain place, and he loſes them, or is robbed of them, an action 
upon the caſe will lie againſt him, upon the common cuſtom of the 
realm; for the law implies his undertaking to carry and deliver 
them ſaſe. 1 RolPs Abr fo. 2. Letter C. pl. 1, 4. n 

29. And though be be no common carrier, yet if he takes hire, 
he is to be charged upon a ſpecial afſump/it. Cro. Fac. 262. Rogers 
v. Head. | ; 

30. A common hoyman is reputed a common carrier ; and if a 


man delivers goods at York to B, who is a water-carrier —_— 


4 


tende 
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Hull and London, to carry thoſe goods from Hull to London ; though 
no mention is made of the carriage to Hull, yet if the goods be loſt 
he ſhall anſwer for them; for upon his general receipt of them at 
Terk, he became liable. 1 Syd. 35. Nichol v. Moore. 

31. A bargeman, and lighterman, are reputed common carriers, 
for this W Palmer 528. 2 Co. 330. 


he fearing to carry them, delivers them to J. D. to carry, and gives 


charge the hoy man, unleſs the party actally diſcharges him of the 
carriage, and the diſcharge only is traverſable. 2 Cyo. 330. 
Heb. 17. 1 Roll's Abr. fo. 2. Letter C. pl. 4. : 
33. If A. delivers a box to carry, and the carrier aſk what is in 
it, and A, tells him a hoo and tobacco, and in truth there is 100l. yet 
if the carrier is robbed, he ſhall be anſwerable for the money ; 
for 4. was not bound to tell him of all the particulars that were 


tance, as if the carrier had told the owner that it was a dangerous 
time, and if there were money in it he durſt not take charge of it, 
that would have excuſed the carrier. Allen 93, Henrig v. Eccleſ- 
ton, 1 Ven. 238, Morſe v. Slue. | 

34. And it is very neceſſary to underſtand the nature of this 
qualified acceptance ; for if goods be delivered to a man to be 
lafely df, and after thoſe goods are ſtolen from him, this ſhall 
not excuſe him, becauſe by the acceptance he undertook to keep 
them ſafely, and therefore he muſt keep them at his peril. 

35. So it is, if goods be delivered to one to be kept; for to be 
kept, and to be ſafely kept, is all one in law; but if the goods be 
delivered to him to be kept, as he would keep his own, there, if 
nt. they be ſtolen from him without his default or negligence he ſhall 
ve: be diſcharged ; ſo if goods be delivered to one as a gage or 

pledge, and they be ſtolen, he ſhall be diſcharged, becauſe he 
hath a property in them, and therefore be ought to keep them no 


Gerwiſe than he would his own; but if he that gaged *them, P *417 


tendered the money before the ſtealing, and the other refuſed to 
deliver them, then for this default in him he ſhall be charged. 

36. If 4. leaves a cheſt locked with B. to be kept, and taketh 
is: way the key with him, and acquainteth not B. what is in the cheſt, 
Yon ad the cheſt, together with the goods of B. are ſtolen away, B. 
* ſhall not be charged therewith, becauſe 4. did not truſt J. with 
them, as the caſe is. And that which hath been ſaid before of 


me kealing, is to be underſtood alſo of other like accidents ; as ſhip- 
FE _—_ by ſea, fire by lightning, and other like inevitable accidents. 
\ Lit. 89. a. b.. 
ogert 37. If a ſmith pricks a man's horſe, an action lies againſt him. 
* | Rall's Abr. fo. 91. pl. 15. | 
ul 1 38. If 


Hull 


32. If a man delivers goods to a common hoyman to carry, and 


notice to the party, if he barely aſſents thereto, that will not diſ- 


in he box, but the carrier might have qualified this general accep- 
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38. If a common farrier kills my horſe with bad medicing, u 
action lies againſt him without an expreſs aſſumpfit to cure him, 
Ibm. pl. 13. 9 

39. And if a perſon, though he be not a common farrier, 
miſes to cure my horſe of a diſtemper, if he kills my horſe thro 
an ill adminiſtration of his medicines, an action lies againſt him 
1 Rolls Abr. fol. 95. Letter. Z. pl. 6. 

40. If a ſervant who is my agent, ſells an unſound horſe, of 
other merchandize in a fair to a man, no action lies againſt the 
maſter, for he did not command his ſervant to fell it to any particy- 
lar perſon ; but otherwiſe it is, where he was directed to ſell it 
a particular perſon. 1. Rolls Abr. fo. 95. Letter S. pl. 1, 2. 

41. If a goldſmith makes plate, wherein he mingles drofs, fo 
that it is not according to the ſtandard, and ſends it by the ſermm, 
an action lieth againſt the maſter. Cro. Fac. 471. _ 

42. If A. ſell a horſe to B. and warrants him to be ſoundf 
wind and limb, and his legs clear, whereas he well knows that he 
is ſhoulder pitched, and to have ſplints on his legs, an action Jig 
againſt him on his warranty, But if A. buys a horſe of B. wh 
warrants the horſe to have both his eyes, and the horſe hath but one 
eye, A. can have no action; becauſe the matter is not ſecret, but 
lies in the knowledge of the party, and it was his own negligent 
that he would not look thereto. 1 Rolls Abr. fo. 97. pl. 14. On 
Tac. 386. Baily v. Merrel. 

43. An action will lie againſt a porter, carrier or bargeman, 
whether there be a ſpecial promiſe or no, upon his bare receipt d 
the goods, if the goods are Joſt by his negligence, as well as agua 
a land-carrier, 1 Hd. 26. | 

44. An action upon the caſe will lie againſt the "ſervant by the 
maſter for bringing goods from India, by which the maſter broie 


his covenant, if it were done fraudulently, knowing of this cot 
- nant, 1 Syd. 298. 


45. If one promiſes to take up goods, and carry them to another 
place, and does it ſo negligently, that the goods are ſpoiled, an ach- 
on lies, Salk. 26. 

46. The matter of ſtage-coach is not liable for goods loſt by 
the driver, unleſs he takes a certain price for the goods. Salk. abt 

47. Whether a maſter of a ſhip ſhall be liable for goods that 
are ſtolen awav from the ſhip, whiiſt the ſhip lay in the river, & 
not. Vide 1 Mod. 85. Morſe v. Sluce. 

48, It lies nor againſt the maſter of a barge, for goods throm 
over board for the ſafety of the lives of the paſſengers. 1 Relfs 
Rep. 79. The caſe of the Graveſend Barge, 

49. It lies for a maſter againſt a ſurgeon, who undertook to cuſe 
his ſervant of a broken leg, and the ſurgeon miſbehaved himſelf 8 
his profeſſion, 1 Rall's Rep. 124. Ewerard v. Hopkins, 


50. 
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50. It lies againſt a man for ſelling corrupt wines, though 
he does not warrant them to be good, 2 Rolls Rep. 5. 
Southern v. Howe. 

51. It lies againſt a man for ſelling goods that are not his own, 
Ib 


* 52. It lies for not ſuffering the leſſor to ſee whether waſte be P 418. 


committed, or no. 2 Naoll's Rep. 21. Hunt v. Dadvers. 

53. Where it hath been held to lie for ſelling a connterfeit jewel. 
Seutherne v. Howe, 2 Rolls Rep. 26. 

4; There is a difference taken, where a thing is ſold, which of 
nk —_— to the vendor, and where to a ſtranger ; for if the 
property belongs to a ſtranger an action will lie againſt the vendor, 
without any words of warranty. 2 Roll's Rep. 27. 

55. It lies againſt a tradeſman for putting another's mark to his 
own commodities. 2 Rol['s Rep. 28. | 

56. Where it lies againſt the maſter of a ſhip for goods loſt out of 
the ſhip. 1 Ven. 190, 191. Morſe v. Sluce. | 

57. Where an action was held to lie againſt an attorney, for 
cauſing a fieri facias to be executed __ his client, in an action 
wherein the defendant was attorney for the plaintiff. Stile 426. 
Lawrence v. Harriſon. 

8. It lies againſt an attorney that is retained, and makes default. 

ib Intro. 2. A. Sef. 1. Reg. Orig. 113. A. If his client be pre- 
pdiced by it. | 

$9. It lies againſt the Clerke of Aſiſe that takes a fee, and en- 
ters not the jury. 34 H. 6. 4. for thereby the caſe is delayed. 

60, My Lord Chief juſtice Holt was of opinion, againſt three 
her judges, that an action upon the caſe would lie gainſt the poſt- 
maſter general, for Exchequer Bills loſt out of a letter delivered at 
the office at London, and he went upon this reaſon. 

That he conſidered this as a letter loſt in the office, and not 
pen the road; and held, the poſtmaſter general was liable, be- 

the care of the whole is committed to him, and the reſt are 

but his deputies ; for the law makes the officer, whoſoever he be, 
ſeſponſible of conſequence, both for himſelf and deputy ; as the 
wrihal or warden for a priſoner, or the ſheriff for goods taken in 
Atcution, for which he is liable upon an extendi facias on the ſta- 
We, as well as a levari facias, which is at common law, or for 
Epriſoner in execution in debt, which is by the ſtature of 25 E. 3. 
©. 17. as well as in treſpaſs vi & armis, which is an execution at 
damon law ; and this ſhews, that the officer is in conſequence 
de, whether he become intruſted by common law, or by ſtatute ; 
there is no need of a contract, for the law makes him anſwer- 

Adly, He has a reward which is the reaſon in the caſe of 

, hoymen, c. who are bound to keep ſafely, and anſwer 
Ul neyleQt of thoſe that act under them, and ſo they would be, 
they ſhould expreſly caution againſt it; and this caſe is 
I. M m within 


Vor. 
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within the ſame reaſon with thoſe caſes that make men reſponſible 
for negligent keeping, viz. That if they could not be charged 
without aſſigning a particular neglect, they might cheat any man 
living, and it would not be in his power to prove it; it is a hard 
thing to charge a carrier; but if he ſhould not be charged, he 
might keep a correſpondence with thieves, and cheat the owner of 
his goods, and he ſhall never be able to prove it; it would be hard 
in this cafe, to put the plaintiff to prove a particular neglect among 
ſuch a multitude of under officers ; ergo the poſtmaſter is to be 
charged with it. 
. 2dly, Exchequer-bills are proper to be ſent this way; for the 
words are general, any packets whatſoever, and theſe being new 
things is no argument againſt it; for new things may be governed 
by old laws, when they fall within the reaſon of thoſe things, which 
were the ſubject matter of thoſe laws at firſt: alſo when a man 
takes upon himſelf a public employment, he is bound to ſerve the 
public as far as his employment goes, or an action lies againſt him 
for refuſing. Thus if a farrier refuſes to ſhoe a horſe, an inn- 
keeper to receive a gueſt, a carrier to carry, when they may do it, 
an action lies; their underſtanding is in proportion to their power 
and convenience. Dyer 158. 

» 3dly, If without this act, or before it, any perſon had voluntarily 
ſet up ſuch a poſt office, that perſon had been liable to an aQtion, 
and conſequently ſo is the poſtmaſter ; for all other people are ex- 
cluded ; the nature of the office is the ſame, and he is on the fame 
terms. 

4thly, Though the maſter be liable, yet Breoze, into whole 
hands the packet was delivered is chargeable alfo, but he is not 
chargeable as an officer, but as wrong-doer, It is upon this reaſon 
that an action lies againſt the gaoler, as well as againſt the ſherif 
for a voluntary eſcape, for it is in the nature of a refcue ; but fora 
negligent eſcape the action lies only againſt the ſheriff, 1 Len 
146. 3 Cro. 175, 743. 1- Rolls Rep. 78. is ill reported. 
Ney go. . 8 
gthly, What is done by the deputy, is done by the principal; 
and it is the act of the principal who may diſplace him at pleaſure, 
even though he were conſtituted for life. Hob. 13. Moor 856. 
and the act of the deputy may forfeit the office of his principal 
39 H. 6. 34. | 

6thly, The king's diſcharge may be good againſt the king, 250 
his revenues, but not as to the ſubject, for it cannot hinder bim of 
a remedy the law gives him. Lane v. Cotton E al. 1 Salk. 17. 

61. It lies againſt a ſervant that will not do his ſervice, for bt 
maſter is thereby damnified. 2 H. 7. 11. 6. 
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Secondh, Of the Declaration, 


In Afions for Nuſances, * and Diſturbances, and for other 
rongs. 


1. Ix lies againſt a wrong-doer upon the bare poſſeſſion only, and 
the plaintiff need not fer forth whether he hath a title by grant or 
preferiprion, for that goes to the right, But if the declaration be 
for diverting of water ab antiquo & ſolito curſu, this amounts to a 
preſeription, which muſt be proved at the trial, or the plaintiff 
will be non-ſuited, 3 Mod. 52. Hebblethwaite v. Palmer, Skinner 
175. 2 Show, 243. The fame caſe is reported in 1 Show. 64. 
2. Vet in the cafe of Palmes v. Kebletlauvayt, 1 Show. 64. the 
plaintiff brought an action upon the caſe for diverting a water- 
courfe from the plaintiff's mill, and declares only that the water 
debet & ſolet currere, and does not ſay that it was an ancient mill ; 
it was anſwered, that this was only a poſſeſſory action, and that the 
plaintiff need not ſay any more. I do not find any judgment was 
ven, 
: 3. Bur in Palmer 290. in the caſe of the counteſs of Rutland v. 
Prvler, there is the ſame point fectled ; and it was ſaid by juſtice 
Dodderidge, that if a man eres a new mill upon his freehold, and 
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hoſe mother diverts the courſe of the water from that mill, although ic 
not pales throngh a man's own land, yet if the water uſed to take that 
= courſe, an action upon the caſe will lie. 

eri 


4. Agreeable to which is the caſe of Sands and Trefuſis, in 3 
Cr, 575, Where an action upon the caſe was brought tor {topping 
wy 2 watercourſe, running in the defendant's land to another antient 
wercourſe there running from his mill to the defendant's mill, In 
int caſe it was adjudged that the action well lies, though the 
pantiff does not fay that his mill was an ancient mill ; and although 
tz does not ſhew what eſtate he had, likewiſe in P/ 4 V. & M. 


8b, : was held, that to alledge, tiat water currere debuit & debet, is 

ipal. lußcjent in an action for ſtopping a watercourſe, without ſaying 
date ever ran there, becauſe it is a poſſeſſory action. Fackſon v. 

5 0 wage, Paſ. 4 W. & M. Carthew 316. The ſame point adjudged 

bim Fon mo a fre. . 

22 5. And in the caſe of Tennant and Gouldin, in 6 Mod. 31 3. 

or 


lord chief juſtice was of opinion, that folebat currere, when it 
tes io water is ſufficient, but to make ute of that expreſſion, in 


wh word ſolebat is improper and inſufficient ; but in this caſe the 
had judgment upon another matter, vis, becauſe it appeared 
and Mm 2 upon 


u ation for not repairing *a wall, which was wont to be repaired, P 420. 
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upon the face of the whole declaration that the plaintiff was entitled 
to an action. The caſe was, the plaintiff declared that he was pol. 
ſeſſed of a meſſuage ſituate in ſuch a place, for a certain number of 
years, and alſo of a cellar, part thereof contiguous to a vault, pan 
of the defendant's meſſuage, which was wont to be ſeparated by a 
ſtrong thick wall, pirt of the defendant's meſſuage; that for wan: 
of repairing this wall, the filth and foi} of the ſaid vault, flowed 
into the ſaid plaintiff's cellar, &c. This declaration was held good, 
and the lord chief juſtice Holt ſaid, that there always had been and 
then was a difference, between charging a wrong-doer, and the 
tenant of the land; for to charge a ter-tenant, one muſt make 2 
title by grant or preſcription, but none need be made againſt ; 
wrong-doer ; and formerly it was thought neceſſary to maintain an 
action againſt a ter-tenant for ſtopping up a way, to ſhew a tile, 
but the contrary has been held ſince. Brit v. Stroud, 4 Mod, 418, 
6. Mod. 19. and that as well on a demurrer as after a verdict; but 
fays he, I know no caſe where one puts a charge upon any one, 
except it be of common right, but he ought to ſhew a title, as in 
the cafe of repairing one's houſe. But if I have an houſe of-offce 
in my ground walled, and no cellar contiguous to it, and another 
digs a cellar cloſe to my wall, which ſtands well, till you have dug 
your cellar, it ſeems hard to bring a greater charge upon me, by 
his digging his cellar contiguous to my wall, whereby my wall 
in its nature become weaker, Suppoſe one man has a houſe and 
cellar contiguous to it, and one wall ſerves for both, aud he ſells 
the cellar, who ſhall repair the wall ; or ſuppoſe this cellar wa 
made after the vault, and the wall thereof ; for one party's making 
a wall, ſhall not take away the owner of the contiguous ſoil's liberty 
of digging a cellar, but ſuch digging ought not to bring a greate! 
charge upon the other. 

And at another day the court held the declaration good, for there 
is a ſufficient cauſe appearing in it, but not upon the word ſolebat; 
but if the defendant has a houſe-of-office encloſed with a wal, 
which is his, he is of common right bound to repair it, and he 1st0 
uſe it ſo as not to annoy another; and there is a great diverſiy 
between a preſcription to put a charge upon a man to repair hu 
fence, and to excuſe one from a treſpaſs, for ſuch charge muſt be by 
preſcription, But the reaſon here is, that one muſt uſe his own o, 
as thereby not to hurt another; and as of common right one is bound 
to keep his cattle from treſpaſſing on his neighbour, fo is he bound 
to uſe any thing that is his, ſo as not to hurt another by ſuch uſage. 
- If a man has two houſes, one which has a houle-ot-office that !» 
kept in by the-wall of the ſame houſe, from a cellar in anothe!, 
and he ſells the houſe to which the houſe-of-office does belong, the 
buyer is to keep it in good repair, ſo as not to prejudice the vendo's 
houſe, for he is not to uſe it ſo as to hurt another. 5 
| | pro 
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Suppoſe one ſells a piece of paſture, lying open to another piece 
of paſture, which the vendor has, the vendee is bound to keep his 
cattle from running into the vendor's piece of ground; ſo of dung, 
or any thing elſe. 

if a man ereQs a houſe-of office, to which there is contiguous a 
vacant piece of ground which is his, by which the houſe- of · office is 
kept in, there, if he ſells the vacant ground, and the vendee digs 
a cellar in it, as he may do, there he muſt defend his cellar againſt 
the honſe-of-office. 

If a man builds next to a vacant piece of ground of his own, and 
then ſells the new houſe, keeping the ground in his own hands, he 
cannot build upon the waſte ground ſo as to ſtop the lights of the 
houſe ; for by ſale of the houſe, all the lights, and all neceſſaries 
to make them uſeful paſs; for by ſale of the houſe, all the con- 


prejudice of the houſe ſo ſold, ſo cannot the vendee of the vacant 


at ol „ nn ans, ß 


without reſerving the benefit of the lights; the court doubted in 
that caſe, whether the veridee might build fo as to ſtop the lights of 
the vendor, becauſe he parted with the ground without . 
the benefit of the lights ; for that caſe differs from that of Palmer 
and Fletcher ; and they ſaid, they doubted of the caſe in Keilzw, 98. 
where it is held, that the owner of the lower rooms in a houſe is 
bound to repair the foundation; there is indeed a writ in Nat. 
Brevium 127. to a mayor, to command him that has the lower 
rooms, to repair the foundation; and him that has the garret to 
repair the roof; but that is grounded upon a cuſtom, and the de- 
elaration would be better to by only, that the wall, and the houſe- 
of-office are the defendant's, and that through the default of him the 
flth ran into your cellar. Tenant v. Golding, 6 Mod. 313. 

6. In an action upon the caſe, the plaintiff declared that he is 
ſeized in fee of a meſſuage, and that he and all thoſe whoſe eſtate 


be does not preſcribe time out of mind to the ſeat, and eſpecially 


the action being brought againſt a wrong-doer. 2 Lew. 193. 
"lor WY Merchant v. II fitepane. , 1 


7. $0 where one declares upon a poſſeſſion, it was held well 


e by nough againſt one that diſturbed the plaintiff of his right of burying 
0 ſo the aiſle of a church. 3 Lev. 73. A/aly v. Freckletm, 
ounce 8. In an action upon the caſe tor diſturbing the plaintiff of his 


common ;z there was judgment by default, and a writ of error 
ought, and the error aſſigned was, for that the plaintiff had not 
ard any title, either by grant or preſcription. It was ruled, that 
n an action upon the caſe, the plaintiff need not ſhew a title. 
Miner 214. Mich. 36. Car. 2. Bold and Broking, Jones Car. 
6.148. 1 Vent. 165. 


9. Where 


venience it has will *paſs ; and as he himſelf cannot build to the P 


ground do it; but if in that caſe he had ſold the vacant ground, 


de hath have had a ſear in the church; this was held good, though 


421. 
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9. Where it was thought neceſſary for the plaintiff to ſhew hoy 
the particular eftate was created before he could well maintain his 
action for diſturbance of common. Co. Eliz. 154. Ho . 
Huſbands. 5 

10. Where it was held a good preſcription for the plaintiff to 
preſcribe in the tenant for life, and him in remainder, inaſauch 
as they make but one eſtate. Ibid. 

11. Where an action was brought by a copyholder againſt the 
lord for diſturbing him in his common, and the preſcription, was 
that tie out of mind there was a uſage within that manor, that 
every copyholder within the manor ſhould have common in ſuch a 
waſte, and the defendant being the lord, dug holes and burrows 
for conies, and ſo had difturbed him of his common; this was held 
a good preſcription, and the court took this difference ; where a 
copy holder preſcribes againſt a ſtranger, there he ought to alledge 
the preſcription in the lord for him, and his tenants ; but where he 
preſcribes againſt the lord himſelf, there he ought to alledge it by 
way of uſage. OG. Eliz. 390. Pearce v. Bacan. 

12. In an action upon the caſe for not grinding at the plainuf' 
mill; and the plaintiff a ledges that he has, and ought to have tal, 
and that the inhabitants ought to grind at his mill; that is good 
without making a title to the toll, or alledging a preſcription or 
cuſtom for the inhabitants 2 Vent. 292. or that he ought to repair 
the mill, and find grinders, or that he held the mill. Stile 421. 

13. In an action upon the caſe for ſtopping up lights, to fay that 
the plaintiff was poſſeſſed for divers years, without ſaying how mar 
was held good. Ventr. 248. 

14. Where it was held ſufficient to ſay, that the tenants and 
occupiers of ſuch lands have time out of mind uſed to repair ſuch 4 
fence, without ſhewing what eſtate they had. 1 Ven. 264. 4 


uymuis. 
P 422. #15. Where it was ſufficient to declare upon the paſſeſſion on 
3 Keb. 820. Saunders v. Williams, 1 Ven. 319. 2 

16. In an action upon the caſe for ſtopping of a way, the plain 
declared that he was poſſaſſed, as an inhabitant, ob and in a certan 
antient meſſuage, on the 29th of September, in the firſt year of the 
now king and queen, and ſo continued to the firſt day of Jan? 
then next following, and for all that time had a fogt-way over the 
defendant's ground, tanguam ad meſſuag pred ſpectan £7 pertinen 
de jure habere debet, and the defendant Ropped it up, ad dun 
num. Ac. 

The defendant pleaded a frivolous plea; to which there Wass 
demurrer ; it was objected on the defendant's part, that the deck 
ration was inſuſfic ĩent, becauſe the plaintiff did not preſcribe for de 
way, nor otherwiſe entitle himſelt to it than by a poſſeſſion 0! the 
meſſuage, and that he had, and ought ro have a way to the {aid 
meſſuage belonging, Ec. and a difference was taken betwecn . 


an 


on Actions on the Caſe. 
and Dent and Oliver's Caſe, 2 C. 43. where one alledged himſelf 


5 to be ſeized in fee of a manor, and had a fair there, and that the 
' defendant diſturbed him taking toll. And in 2 Co. Stackman and 
Vet, there is a preſcription laid in the dean and chapter, who has 
1 the fee for the way; but it was objected, that a corporation could 
ch not preſcribe in a que eſtate; but it was held well, being but in- 
ducement to the action. 5 
2 And the court here held the declaration ſufficient, it being but a 
8 poſſeſſory action; but a caſe was ſaid to be ſo adjudged in this 
vat court between the ſame parties, anno primo Jacobi ſecundi. Vid. 
a the caſe of St. Jon and Moody, upon the like point. 2 Vent. 
186, 187. 
ky 17. The plaintiff declared, that he was poſſeſſed of a tenement, © 
_ and a piece of land, to which he ought to have common for beaſts 
age lvant and couchant upon his tenement in, Ic. and that the defend - 


ant had entered and made holes in ſeveral acres, and ſtored them 
with conies, ſo that the plaintiff could not enjoy his common, c. 
The defendant demurred to the declaration, and judgment was 
given for the plaintiff in the common pleas ; and a writ of error 
was brought, and the error aſſigned was, that the plaintiff had not 
entitled himſelf to this common but only ſaid poſſeſtonat' & habere 
debuit ; but the action was adjudged to be well brought, it not 
appearing that the defendant was in poſſeſſion, but only a fort- 
feazar, Skinner 621. Stroud v. Birt. 


that 18, An action of the caſe was brought for diverting a water- 
nan] courſe, in which the plaintiff declared, that he was feind of a 
water-mil], to him and his heirs, ſecundum conſ. decanatus de Mol- 
« and verhampton, and ſo preſcribed for a watercouſe, Cc. and that the 
ach 4 defendant intending to deprive him of the faid mill, did divert the 
455 water ab antiguo curſu ſuo, per quod he could not grind ſo faſt ; 
there was a verdict for the plaintiff, 
only, It was moved in arreſt of judgment, ſor that a copy holder cannot 
preſcribe in a que eflate, and the court could not take any notice of 
am any other eſtate the plaintiff had by this declaration, he ſhould have 
ertan left out ſecundum conſ, decanatus ; for how can he be ſo ſeized, 
of the without ſhewing what that cuſtom was ? 
ama He doth not ſay that he diverted the water ſrom the mill, but 


from its antient courſe, per guad, Ec. 

The nature of his damages is laid inſenſibly, for the gi/t of the 
«ion is, that he had, a mill, out of which he had profit by grind- 
ing. Now the word malare is inſenſible, and there is a proper 


ger the 
tien 


dun- 


was 4 word for grinding. 
deck. The firlt object was over-ruled by the court; for if the plaintiff 
for the a ſeized of an eſtate in burrough Engli/h, that had been a cuſto- 
z of ibe mary eſtate, becauſe he hath it by the cuſtom of the manor, and in 
he . lach eaſe he may preſcribe. 5 Mod. Rep. 206. Richards v. ry 
een tan 18 


and 


£$ 
| 
| 
| 


: "ION 


| 


Readings and Obſervations 


This action lies for making a dam, ſo does it for abating a dam 
which guides the ſtream. 1 Show. 250. 

If it be for diverting a watercourſe, the antiquity of the mill 
muſt be ſet forth in the declaration, 3 Mod. 49. 

19. If a man hath common in a waſte as appurtenant to his mel. 
ſuage, and 100 acres of land for 100 ſheep, and B. hath other 
common there appurtenant to his meſſuage, and 100 acres of land 
for 100 other ſheep in fee, and A. purchaſeth of B. Cc. and 
afterwards A. is diſturbed of both commons, A. in that caſe cannot 
preſcribe to have both the commons for the meſſuages, and 200 
acres of land, but he muſt make two preſcriptions to the two ſeveral 
meſſuages and lands. Bend. 74. 

20. The plaintiff brought an action upon the caſe againſt the 
defendant, ſetting forth, that he had a right of common in A, and 
that the defendant put in his cattle, Ic. Ita quod communiam in tan 
amplo modo habere non potuit. 

The defendant pleads a licenſe from the lord to put in averia 
ſua, which was agreed to comprehend hogs in the moſl gener: 
ſenſe ; upon a demurrer the court gave judgment for the plaintif, 
becauſe the defendant in his plea had not alledged that there wa 
ſufficient common left for the commoners ; for the lord cannot let 
out a paſture ſo as not to have ſufficient common for the commoner; 
and though it was objected that the plaintiff might have replied 
ſpecially, and ſhewn there was not enough, yet it was agreed by 
the court, that in this caſe he need not ; becauſe his declaration to 
that purpoſe was well enough, and that being the very gift of the 
action, the defendant ſhould have pleaded it. 

It was held indeed, that in an aQtion upon the cafe by the com- 
moner againſt the lord, he muſt particularly ſhew the ſurcharge; 
but if the action be brought againſt a ſtranger, this will be ſuffei- 
ent. 2 Mod. 6. Smith v. Ferawell. 

21. In an aQtion upon the caſe where the declaration was, that 
the plaintiff quamdiu & adhuc was ſeized of a meſſuage to which 
he had common, and the defendant made coney- burrows ; but i 

does not appear that it was at the time he was ſeized, and therefore 
naught. Ben. 137. g 

22. In an action for ſtopping a way to ſuch a field, it is good 
wit hou ſhewing what intereſt he had in the field; but for ſtopping 
a way to a Cloſe it is otherwiſe, Lat. 160. 

23. In an action of treſpaſs upon the caſe for ſtopping a way upon 
a preſcription in A. for his tenants and occupiers, and the plainil 
does not ſay he is an occupier, it is not good. Se 302, 

24. How a preſcription may be made for a way, fee Stile R9. 
300, 301, 371. 

25. If I have, and time out of mind had a private way to m 


houſe, ground, common, or other place, by cuſtom, preſcripti®, 
feoftmen! 
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ſeoffment or otherwiſe, and another man ſtops or hinders it in all, 
or part, I muſt have this action. | 
26. Where a preſcription to do that which is in its nature a nu- 


ſance, was held a bad preſcription. 2 Cro. 446. Fowler v. Sanders. 


27. An action was brought by A. B. againſt C. D. ſetting forth, 
that the ſaid C. was ſeized in fee of the land over which there was a 
way, and likewiſe of other lands, and did by indenture bargain 
and fell to J. S. the land in fee, with a way over his land, and 
that J. S. let to the plaintiff the land for years; the moſt material 
objection taken to this declaration was by Yelverton, that there is 
not any grant of the way in the indenture, but only a bargain and 
ſale of land, and of a way out of his other land, which cannot be 
good for nothing but the uſe paſſed by the deed ; and there cannot 
de a uſe of a thing which is not in eſſe, as a way, common, c. 
which are newly created, and until they be created *no uſe can be P *414. 
raiſed by bargain and ſale, and by conſequence nothing paſſed by 
this indenture ; and of that opinion was all the court, that for this 
cauſe the plaintiff had nor ſhewn any ſufficienr title. 

Bur as to two more objections taken; 1. That the plaintiff does 
not ſhew the deed of the teaſe, and without a deed the way paſſeth 
not, And 2, Thar the leaſe is pleaded of the land, without any 
expreſs mention of the way; the court held the declaration good; 
for when land is granted with a way thereto, it is quaſi appendant 
unto it, and a thing of neceſſity ; wherefore by the leaſe of the 
land, although the way be not mentioned, it well paſſeth without 
in being expreſſed in the deed ; and therefore the difference will 
be betwixt a grant of land with common and eſtovers to be burnt 
there, if he lets the land, the common and eſtovers will not paſs 
vithout a deed, and expreſs words therein; becauſe they be profits 
apprender in another's foil, and are not of neceſſity ; but the land 
cannot be uſed without a way; wherefore it ſhall enſue it, and 
paſs of neceſſity, and unity of poſſeſſion does not extinguiſh it. 
2 Cro. 189, 190, Beaudeley v. Brook. 

28. In an action on the caſe for a nuſance in ſtopping of a way; 
the plaintiff by his declaration entitled himſelf to the way by a 
cuſtom, whereas he ought to have claimed it by preſcription ; and 
for that cauſe the court held the declaration to be naught, V. Jones 
376. Baker v. Bearman. 

29. In an action on the caſe for ſtopping a way; it was moved 
n arreſt of judgment, that it did not appear in the declaration to 
wat village the common way led to; and per cur. it is a good 
exception ; but if it had been unto a common wav there, or in 
lach a village, it had been good. 1 Brownl. 6. Allyns v. Sparks, 

30. The plaintiff declared for a way in & trans peciam paſture ; 
nd after a verdict judgment was ſtaid, becauſe pecia paſture is 
certain. Lutw, 124. Jones v. Hamond. 


31. If 
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i. If it be laid to be uſque ad communiam, it is good, becauſe i 
3 ſhall be intended a common field; but if it is uſque ad clauſum it i 
= ill, unleſs the plaintiff alſo ſhews in his declaration what intereſt he 
| had in the cloſe. Latch 169. Parker v. New/ham, ſee Ney 86. 

32. An action upon the caſe was brought for laying in the high- 
way in Cogge/hall, leading from Cogge/hall to Brayntree, divers loads 
of logs, whereby the defendant much ſtraitened the highway, ſo a 
upon the evening of ſuch a day, riding on the ſame way, the plain- 
tiff's horſe ſtumbled upon theſe blocks and much hurt him, by 
which, tc. the defendant confeſſes it to be an highway; but he 
ſaith, that the town of Cogge/hall is an antient vill, wherein all the 
inhabitants there having antient houſes, uſed time out of mind to 
lay logs in waſte places of the ſaid way before their doors for their 
fuel, leaving ſufficient paſſage for chariots, horſemen and footmen; 
and that he was ſeized in fee of an antient houſe, and laid logs for 
his fuel in waſte places of the highway, leaving ſufficient for paſſage 
of chariats, horſemen and footmen, Ec. And the plaintiff riding 
by the way improvide, turned his horſe upon the blocks, and fell, 
Sc. Whereupon the plaintiff demurred, and without much argy- 
ment it was adjudged, tirſt, that the action will lie for the plaimif, 
becauſe of his having a ſpecial damage, and cauſe to bring tha 
action, although it be a public nuſance. 27 H. 8. 27. G. 5.7 
Williams's Caſe. Secondly, that the preſcription io make a nuſave 
is not good, for it is againſt the law to preſcribe in ſuch manner, 
Thirdly, This preſcription for the inhabitants is not goods; where- 
fore it was adjudged for the plaintiff. 2 Cro, 446. Fowler \, 

Sanders, 180. Noy120. Stone v. Wakeman, 
P *425. 33. An action upon the caſe was brought ſuggeſting, that wheres 
there bad been a way within the city of Canterbury, leading from 
St. Peter-/treet, unto a ſtreet called Ru/hmarket ; and that the ir 
hab::ants of the city had uſed time whereof, c. to paſs that way, 
and that the plaintiff was an inhabitant there, that the defendan 
had made a ditch, and erected a pale croſs that way, whereby the 
plaintiff had loſt his paſſage, fc. The defendant pleaded not 
guilty, and by a wiſne awarded of V. in the county of Kent, by 
aſſent of the parties, in regard the cauſe concerned all the inhadr- 
rants of Canterbury, it was found for the plaintiff ; and it was moved 
in arreſt of judgment, that it was a miſ-rrial ; firſt becauſe it ought 
not to have been by a wiſne of Canterbury. Vide 21 Ld. 4 J. 
Dyer 299. But the court held it to be well enough becauſe it ws 
by aſſent of the parties, which is entered upon record. Et cla, 
ſus tollit erarem ; wide 44 Ed. 3. 6. 44 A/. 4. Dyer 397. And 
Fenner cited the lord Cromwell's caſe to be adjudged, that an fſu? 
tried by another jury than it ought to be; yet it being by aſſent v. 
well enough. Secondly, It was moved by Coke, attorney-gener, 
that this action lies not for a private perſon, becauſe it 1s a comm” 


 avſance, and is puniſhable in the court-legt only, unleſs 1 * 
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It ew ſome prejudice ; as 27 H. 8. 27. is, and ſo it was adjudged 
1s u this court between. ſerjeant Benlow and Kemp, that he might 
he jainrain an action upon ſome ſpecial prejudice ; and at St. Ahaus 
i erm, between Williams and Johns, where a chapel was within a 
b manor, and the parſon of the adjoining church uſed to read divine 
ads ſervice every Sunday, for the lord and his tenants in the ſaid chapel; 
E and for that the parſon had failed therein, the lord brought an 
in Aion upon the Caſe ; it was adjudged that it lay not; for fo every 
by ane of the tenants might bring the like action, which would be 
be convenient that he ſhould be liable to all their actions, but he 
the ought to be puniſhed by the ordinary in this caſe ; but peradven- 
ure where there is not any other remedy to be had than by action, 


heir there every ane may have his action who is grieved. And therefore 

ef; it was adjudged between Weſibury and Powell, where the inhabj- 

17 ants of Southauark had a common wateriug- place, and the defend- 
e 


at had ſtopped it, it was 74 that an Action on the Caſe lay, 


ding but it is here puniſhable in the leet ; wherefore, Ic. and of that 
fell, qpinion were Popham, Gawdy and Fenner; that without a ſpecial 
— grievance ſhewn by the plaintiff, the action lies not; but Clincſi e 
int U 


wntra ; for the ſtopping of itſelf is a ſpecial prejudice to the plain- 


tha uf, that he cannot go that way; wherefore it is reaſon he ſhould 
73 maintain the action; but it is adjourned. Co. Lit. fol. 55. 1 Co. 
y/are 664. Fineux v. Howvenden. 
inet. 34. In a declaration for a nyſance in ſtopping up a way, though 1 
here- the way be appurtenant to a houſe, the plaintiff in his declaration 7 
ler hall never alledge a way to be appendant or appurtenant to a | 
houſe, becauſe it is only an eaſement, but no intereſt ; and fo it [ 
heres us adjudged on a ſpecial verdict. Yelv. 159. Godfrey v. Frith. 
; from 35. In an action upon the caſe the plaintiff declares, that whereas 
he Ute the plaintiff being ſeized of an houſe in D. in the county of L. and 
t way, hews the eſtate, c. and preſcribes to have a croſs-way, in, by 
endant ud through a certain way in Sale, in the county aforeſaid, into 
by the ſuch a elaſe in D. in the ſaid county; and that the defendant made 
ed not t hedge in the cloſe of D. in the ſaid county, and ſtopped up his 
Ml, by crals-way, per quad act io accrevit; and upon not guilty pleaded, it 
inhbabr BW ws found for the plaintiff ; and upon a motion in arreſt of judgment 
mojo! beſe following exceptians were taken. 
tough ut, Becauſe to preſcribe to have a croſs path in a certain way, 
4. J. t hall be intended a common croſs-way, and that being af com- 
it un um right the preſcription is gone; but the cuurt held the contrary. 
** For though a man cannot preſcribe in a common eroſs-way, yet 
; a * have a way in, *by and through that common eroſs-way it is P 426. 
an iſoe *terwile, for that is acroſs, athwart, and through the croſ- way; 
ſent = nd then notwithſtanding rbat it is in the highway, be may continue 
— lu exurſe without a preſcription, it may be that the croſs- way is 


cloſed and hedged on both ſides ; and therefore to preſcribe to 


* dab croſs there, and repaſs through, is a good ** 


; 
. 
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Secondly, The eroſſing and going through the eroſs- way, is only 
ſhewing the continuance of the croſs-way unto ſuch a cloſe, to which 
the plaintiff claims a way ; therefore the declaration is not good, 
becauſe the village, nor county, where B. acre lies, and to which 
the way ſhould lead, is alledged ; but the court held on the con- 
trary, becauſe the village and the county is alledged where the 


nuſance is done; for that only is the cauſe of the declaration, to 


which he hath pleaded not guilty ; and upon that the iſſue is joined, 
and thence the vine ſhall come; but if the iſſue had been joined 
upon the preſcription of the croſs-way, or the right of that, the 
wviſne ſhall come from both villages, vis. where the houſe is, and 
out of the village where the croſ:-way leads, and then the plea had 
been ill; for the incertainty of the village or county where B. acre 
lies. Ney 9. Paul Banning's Caſe. 

36. An action upon the caſe was brought, ſuppoſing that the 
governor, and the poor of the hoſpital of the holy Trinity in Green- 
wich, of the foundarion of Henry earl of Northumberland, were 
ſeized of an houſe in the pariſh of St. Martin in the Fields ; and 
that he, and all thoſe, whoſe eſtate in the ſaid houſe, Ec. have 
had a foot-way from the ſaid houſe, unto the river of the Thane: 
in the ſame pariſh, and let the ſaid houſe to the plaintiff for years; 
that the defendant erected a gate croſs the ſaid way in the faid 
pariſh, c. Upon not guilty pleaded, and found for the plaintif, 
it was moved in arreſt of judgment, that the declaration was not 
good, becauſe it is ſhewn, that the corporation, and all thoſe whole 
eſtate, c. have had, fc. whereas a corporation cannot preſcribe 
bur in him and his predeceſſors ; alſo one cannot ſhew a que eſtar, 
without ſhewing how by deed, for they cannot have it without 
deed ; and of that opinion was Doderidge chief juſtice, bur the other 
three juſtice were againſt him, becauſe the action is brought by 
the lcfſ-e for vears, who hath not the deed, and it is but a convey- 
ance to the action, which is grounded upon the diſturbance cone 
unto him as to his poſſeſſion. But if he had claimed rent, or com- 
mon in groſs, which cannot paſs without a deed, it had been other- 
wiſe ; for there he could not ſhew a que eſſate, without ſhewing i 
deed how he came by the eſtate ; wherefore it was adjudged tor 
the plaintiff, 2 Co. 673. Slackman v. Weſt. 

37. Cantrel brought an action upon the caſe againſt Stephen/n, 
for ſtopping his way in a meadow called Madbrook, in the pariſh ol 
Rotherhithe in Kent; upon not guilty pleaded, and a verdiet found 
for the plaintiff, it was moved in arreſt of judgment, that the plain. 
tiff, as lefſee to the haberdaſhers company of London, claimed 0 
have a way for them; whereas they having let the land cannot 
have the way, but the leſſee in poſſeſſion. 2dly, The preſeription 
is not rightly applied, for it ought to be for them to have 2 va) 
pro tenentibus & occupatoribus ſuis, which is not ſo here. Teviſden 
anſwered, it ſhall be intended tenants and occupiers to —_— 
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daſhers, though i be not ſaid ſuis. Latch ſaid, that a preſcription 


yer que eſtate, is good in an action upon the caſe, becauſe no land is 
| claimed. And Green on the other fide ſaid, the exception taken 
h was helped by the verdict. Wild on the other fide faid, that it doth 
. not appear, that the tenant who brings the action, comes in by the 
de haberdaſhers who claim the way, and he cannot preſcribe to 
to have it, and the preſcription ought to be laid pro tenentibus & ſub- 
d, tenentibus 3 * which Rolle Chief Juſtice denied and ſaid, that it is P“ 
ed {aid, that the haberdaſhers were ſeifed in fee, & poſtea hucuſgue, 
he and ſo they have the fee at the time, and may preſcribe ; but it 
nd had been better for the party to have ſhewed that he was their te- 
ad nant ; but it being after a verdict, the queſtion is, whether it be not 
ere helped ; upon reading the record, Rolle Chief Juſtice obſerved, that 
i appeared not whoſe occupier and tenant the plaintiff is, but only 
the by way of argument, but ſaid, the queſtion is, whether the verdict 
* does help it, and he inclined it did not, becauſe the action is brought 
ere by the tenant, who hath not intitled himſelf to the action; for he 
and hath made only a title to the way in the haberdaſhers, but hath 
ave derived no eſtate from them to himſelf, At another day, Rolle Chief 
ines Juſtice ſaid, we muſt not take things by intendment, and here is a 
ans; failure in the very giſt of the action, for he hath no action, as for 
{aid aught appears he hath no intereſt ; for it appears not how he is 
iff, occupter of the land, for he doth not ſay he is occupator ſuus; and as 
| not he hath laid the declaration, the company ought to have brought 
hoſe the action. Jermain Juſtice ſaid to the ſame purpoſe ; and ſaid, 
ride that upon a demurrer it had been clearly naught, and the verdict 
fate, here doth not help it ; for no title appears for the plaintiff, for the 
hout rerdi&t cannot give what he had not before. Nicholas and Aſk 
ther juſtices ſaid ro the ſame effect. Rolle: If it had been occupator ſuus, 
it by | doubt it would not make the declaration good, becauſe ir ſhews 
wey- not by what title; ſo the rule was, nil capiat per billam niſi. Stile 
cone zoo. Cantrell v. Stephens. 
_ 38. An action upon the caſe was brought, ſuggeſting, that where- 
cher. uthe plaintiff, upon the ninth day of Odtober, „ Car. was poſſeſſed 
ing 4 0 an antient houſe in Morceſter; and the defendant the gh of 
d for Odober, 5 Car. was, and is vet pofſciſed of another houſe, and a va- 
cn; piece of land adjoining to the north part of the plaintiff's houſe, 
- wherein were three windows, time whereof memory, Cc. by which 
iſh > Windows the light came out of the ſaid vacant piece of land, into 
foun ve plaintiff's houſe, time whereof, c. that the ſaid defendant ma- 
plan cull; to deprive him of the light coming to the ſaid windows into 
ned to "us bouſe, on the ſaid gth of Oclober, 5 Car, erected a building on 
nga fart of the faid vacant piece of ground, and thereby ſtopped the 
e ight coming by the ſaid windows into his houſe ; whereby his houſe 


ally darkened, and he much prejudiced thereby. The defen- 
cnt pleaded not guilty, and it was found againſt him; and an ex- 
ther ce nan was taken in arreſt of judgment, that the declaration is re- 
mt pugnant 
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pugnant in itſelf, for to ſay ad/iuc poſſeſianatus of the ſaid vac 

piece of land, and to ſhew the offence in erecting a building upon þ 
it, ſhews that it is now a vacaut piece of land ; and of this opinion h 
was Berkley ; but Richardſon, Jones and Crocke, held, that this is good ti 


enough, and no 2 in the ad/uc poſſeſfonatus; for it may th 


be, that part of the faid vacant parcel of land is built upon and co 
darkens his light, and part remains ſtill vacant, and the declaration 
as to that is but ſurplufage, and the one part will ſtand with other, ra 


Another exception was taken, becauſe he alledgeth not any perfon ſhi 
in whom the preſcription may be fixed, and the plaintiff is but leſſee col 
for years, who cannot preſcribe ; but the exception was diſallowed; 


for it was anſwered thereto, that to fay the time whereof, &c. there we 
need not be any prefcription in any perſon ; wherefore it was ad. lan 
judged for the plaintiff, 3 Cro. 325, Symonds v. Seabourne, S. C. 1 
W. Jones 326. nd 

39. In an action upon the cafe for ſtopping of lights, the plain 0 
declares, that he was poſſeſſed for many years, without faying hoy and 
many, and that time out of mind the light came in at the windows, 1, ( 
and it was ſaid to be a good form of a preſcription, 1 Ven. 248, 4 


40. In an action upon the caſe for building a houſe, by which e 

the plaintiffs lights were ſtopped ; where the plaintiff ſays in his Mn: 

P *428. declaration, that the light de jure debet & inferri conſuevit into hi ihe 
| houſe ; after a verdict it was held ſufficient, for that it muſt ſ au 
have appeared upon the trial, but that it would have been other- der 

wiſe upon a demurrer, Carthew 454. the cafe of Roſwell and en 


Pryor, Trin. 10 W. 3. 1 Spc 

41. In an action upon the caſe for a nuſance erected, it was refoly- 4; 
ed per totam Curiam, where a nuſance is made to the land of two BNP Pl: 
tenants in common, that they ſhall join in an action, for it is perſona] thc 
and concerns the profits; and as they ſhall join in treſpaſs, fo they 4 
ſhall join this action, but in forging of a falſe deed, they ſhall ſever; BP"; 
ſor that concerns the inheritance of the land, Ir was alfo held for mn, 
a nuſance, erected in the name of a deviſor, and continued after 49 
wards, as this caſe was, che deviſee ſhall join in the action, for tit ett 
continuance thereof is as the new erecting of ſuch a nuſance. 20 * 


241. Some v. Barwick. 

42. Several freeholders cannot join in a prefcriprion to claim 21 
intire intereſt in another's ſoil, nor can freeholders and copyhoiden 50 
join. 1 Ven. 390. 
43. An action was brought for keeping a mad bull, but the j wy by 
ment was arrefted for not alledging in the declaration. that the 
plaintiff knew the bull to be mad. 1 Tut. go. Bayntine v. Sharpe. Jl, 

44. An action was brought, ſetting forth in the declaration, that 
the defendant kept a dog accuſtomed to bite ſheep, and ſcienter ed, 18. 
nuit, without ſciens that the dog was accuſtomed to bite ſheep, 1p" cr 
held good. 2 Syd. 127. 


45. Al 14. 


on Actions on the Caſe. 


45. An action upon the caſe was brought for negligently keeping 
his fire, by reaſon whereof the plaintiff's houſe was burned, vis. 
In parietibus in partitionibus feneſtris in oper ibus ferrariis & ornamen- 
tis euſdem domus; and upon demurrer this exception was taken to 
the declaration; That it was too general and incertain, for damages 
could not be taken for the walls and ornaments of the houſe. 

As where a treſpaſs was brought for taking d'wverſa genera appa- 
ratuum, or trover for goods, cum aliis implementis & neceſſariis, not 
ſhewing what they are; this was held ill after a verdict, for the 
court cannot give judgment for ſuch uncertain parcels 

E contra ; It was argued for the plaintiff, that the action, had been 
well brought without the wide/icet ; for the enumerating the particu- 
lars was but matter of aggravation and inference ; and this being 
in action wherein damages are to be recovered, they may be di- 
ided, and the plaintiff ought to recover, for that which is well 
nuf lid in the declaration, and that is for negligently keeping his fire, 


how ad the plaintiff had his judgment, 5 Mod. Rep. 181. Littleton 
x. Cle. 


ou, 2 . . . . . 
18, 46. In an action upon the caſe, for diſturbing the plaintiff in the 
hich enjoyment of a church ſeat, which he * for himſelf and 


kmily, without ſaying that he uſed, or ought to repair it, or ſome 
uber conſideration ; after a verdict for the plaintiff, the declarati- 
a was held good; for without reparation he cannot preſcribe ; 
terefore it ſhall be intended to be given in evidence; but upon a 


emurrer it would have been naught. Ray. 52. Bateman v. Buxton, 
1 Id. 203. 


efoly 47 The plaintiff declared for lending a horſe to ride from ſuch 
of two | place to ſuch a place, and that the detendant abuſed him in itinere, 
rſonal, bout alledging a place for the Venue; 9. if good. Ray. 187. 

0 they 45. In an aCtion upon the caſe for not grinding at the plaintiff's 
ſever; mill; he ought ro ſhew that his mill is ſufficient to grind all the 
eld for m, Ec. cited in Ray. 327. 

| akter- 49. In a declaration for diſturbance of an office, the plaintiff 


ht to lav his declaration, that the defendant diſlurbed him Vi £9 


2051 ms, 9 Co 50. 5. But in a declaration for non- feazance, it 
wh not to be ſo laid, becauſe that is NE! in ob jecto. 9 Co. 
Jaim 2 0 0, 
holden 50. Though a declaration in an action upon the caſe begins, that P. 


plaintiff complains in an action of treſpaſs for chat, c. yet that 


e jul be a declaration in caſe, though the exordium of the declaration 
that the nin action of treſpaſs. Cro. Car. 125. 

arte. 51. In an action upon the caſe for tallely affirming the goods to 
jon, i Won, when they were the proper goods of another; without 
ter „ lens that they were the goods of another; was held to be 


ll enough after a verdict. Carthew go. the caſe of Croſs v. 


"her, 2 Cre. 196, 387, 469, Yel 
W . 196, , 470. Telv. 20, 40. 2 Cro. 
+ 1 Rol's Abr. 91. Syd. 146. 1 Lev. 102. 


$2. In 
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52. In an action upon the caſe for keeping the paſſage ſtopt, { 


that the plaintiff could not come to cleanſe his gutter ; it is neceſſary red 
to alledge a requeſt to open his paſſage, but after a verdiQ, the ng 
alledging it ſhall be ſupplied. Mod. Rep. 27. | 
53. An action upon the caſe was brought for refuſing to admit 
an attorney into court; that was held by preſcription, and alledg. g 
ed he was elected by the mayor, who had the election for 200 years , 
and more; and the declaration was held good. Jones, Car. 2. 145 of t 
54. In an action upon the caſe againſt a taylor for ſpoiling a coal, 1 
without ſhewing what materials were delivered to him, or how the me! 
coat was ſpoiled ; and the declaration was held naught for bah 
42 Mi Vent. 268. ; reni 
5. An action upon the caſe was brought upon a cuſtom for li. 2 
berty of foldage for all ſheep feeding in common fields; and alledy. hip 
ed, that the defendant non faldawit ficut debuit, nor permitted the 2 
defendant to have foldage ; after a verdict the declaration was held 2 
dad. a Fen. .136, dere 
56. Where a declaration in an action for erecting a nuſance, 
need not mention the plaintiff's houſe to be an antient houſe, 3 I der 
133. Cox v. Mathews, the like point in Mathews v. Bowtel, 3 Kt, 
218. 1g 

ä l 

whi 

Other Caſes where the Declaration hath been held god in iu 4 
Action relating to tae c 

| 

W. Jones 326. Netters v. Seabourne. Stopping of lights. for c 

2 Show, 507. Glynne v. Nichols. Diverting a water-courſe. G 


2 Ven. 292. Chapman v. Flexman, For not grinding at the 
plaintiff's mill. | 
2 Ven. 78. Chamberlain v. Cocke, An action againſt a comm 
carrier for loſing goods, tc. 
2 Ven. 180. Warren v. Saint hill. For diſturbance in a way. 
2 Cro. 43. Dent v. Oliver. For diſturbance in taking tl, 
without ſhewing by grant, title or preſcription to the fair. | 
2 Cro. 604. Dawny v. Dee. To a diſturbance of a ſeat i 
2 Hd. 203. Stephens v. —— I the church. 
2 Cro. 255. Afh v. Brudnell, In an action for tearing the ſeal 
of a deed. 
2 Cro. 263. Wrey v. Veſper. 
Stile 371. Harris v. Tooker. = 
Stile 421. Kemp v. Gard, For not grinding at the plaintif 
mill. 
Stile 19. Long v. Bennet, For not ſuffering the plaintiff to rake 
away unam acram Ligni bought by the plaintiff of the deſendant. 
Stile 50. Lodge v. Weeden, All. 22. F. C. In an action for killing 
tiff land. 
; 


ſeveral infected cattle, and throwing them upon the plainti | 


| To diverting a water-courle. 
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Stile 303. Mood v. Topham, In an action quare filiam & Hæ- 
redem rapuit. | 

Stile 34 2. Gough v. Cann, In an action brought for a reſcue. 

1 Keb. 825. Prior v. Tuffs. For negligently keeping hire. 

4 Med. 9, 10. 11. Cudlip v. Randall. Par the like. 

1 Lutt. 116. Reynolds v. Hewett, An action for dilapidations. 

*2 Saund. 400. Smith v. Martin. For doing damage to the wall 
of the plaintiff's garden, by digging too near « 4 foundation. 

2 Hd. 34. Clovell v. Cardinall. For not adminiſtering the ſacra- 
ment, but refuſing it to the plaintiff. 

2 Keb. 308. Wimberley v. Tampling. For reſcuing a diſtreſs for 
rent 


2 Keb. 114. Gibs v. Oftaflon, For toll for a light-houſe for 


ſhi 
the 2 Keb. 221. Bray v. Holthy. For not repairing a gutter. 
eld 2. Keb. Loanes v. Richardſon, For building a wall which hin- 
(ered the plaintiff's proſpect. ; 
nee, 1 Keb. 260. Weſton v. Hortall, Where a preſcription for occu- 
Ke, piers to repair was held ill. 


Keb. 599- Lightfoot v. Salt, For erecting a nuſance in mak- 
ng a ſwine-fty, | | 

Keb. 584. Smith v. Trimnell. For continuance of a wall 
which ſtopped the plaintiff's lights. 

Alen 84. Cooper v. Sir John. For throwing down hedges, and 
lie cutle on an adjacent common came into the plaintiff's fields. 

1 Cro. 15 3. Honeywood v. Huſbands. A preſcription for a title 
fr common not well ſet forth. 

Gouldſb, 1 32. Pearce v. Barker. How a copyholder muſt preſcribe. 

aden v. Horſey. The ſame point. | 
443. Gouldſborough v. Sheene. Where the declaration was 
eld good in an action brought by a commoner, and ſeveral excep- 
tons taken. 

348. Lee v. Griſſel. The declaration not alledging how he 

wt his common, and therefore ill. 
Hutton 71. Bickner v. Wright. The like point. 
2 Lev 246. Stables v. Mellon, Where a preſcription by a cor- 
Paton was adjudg 


llt 


at the 
mm 


way. 
8 toll, 


| ſent u 


0 
the {a laden Caſes 19. er v. Oldfield, A preſcription by a 
apydolder for common, where ill. 
cle. Lev. 148. Sir Fohn v. Moody, An action for a diſturbance of a 
=” to a wood of which the plaintiff was ſeiſed in fee, without any 
plate "+\TIption as to the WAY. | 
ff to take | 
adant. Vor. I. Nn Other 
or killing 
if z land. 


Its 
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Other Inflances wohere Declarations haue been held ill relating to the 
| | following Particulars. 


2 RolPs Rep. 346. Lee v. Griſſell. For ereQing coney-burroxs, 
1 en. 167. Coriton H v. Lithby, For not grinding at the 
plaintiff's mil. 
2 Ven. 138. Dickman v. Allen. For not folding ſheep upon the 
plaintiff's waſte. | 
2 Cro. 158. Blithe v. Topham. For digging a pit in a common, 
whereby the plaintiff loſt his mare. 
2 Co. 505. Bennus v. Guildley. For fuing the plaintiff to execi- 
tion after a releaſe. | 
Stile 305. Cantrell v. Stzphens. For diſturbance of a way. 
Stile 162 ————y, Phillips. To an action for an eſcape. 
Stile 289. Chapman v. mig In an action for diſturbance of 
1 Keb. 390. Eick v. Edwards. I the plaintiffs common. 
2 Keb. :50. Greatrickes v. Brookhouſe. 
2 Keb. 838. Miller v. Clerke. | The like point. 
2 Mod. 274. Biret v. Wilſon. | 
1 Med. 6. Corporation of Darby. A preſcription by the corpore 
tion of Darby, for cattle without November. | 
3 Lev. 266. Winford v. Wolafton. For diſturbance of a way, 
' which the. plaintiff had a right to, without laying a preſcription. 
P 431. 1 L. Blockley v. Slater. Where a declaration for the diſtu- 
Jones v. Hamond. I bance of a way was held ill. 
Palmer 161. Snelgrave v. Erograve. Where two brought 4 
action for a diſturbance of their ſeat in the church. ' 
| | See divers exceptions to tis 
s On. 213. = Er Karle. declarations in theſe two cal 
aces mans? © diverting a water-courl 
from a mill. 
1 Cro. 1 9: Weſtbourne v. Mordant. Several exceptions to a 0 
claration, for cauſing water to overflow the plaintiff's meadou. 
Go. 751. Leeds v. Shakerby, See another exception to the 
claration for diverting a water-courſe, 
2 Lev. 156. Terry v. Stredwick. In an action upon the caſe | 
obſtructing a water-courſe. f 
Where a declaration was held ill in an action for erecting u "| 
ſance in a river. Hob. 193. Biccott v. Ward. a n 
What ſhall be intended in a declaration for a nuſance in ovitrue 
ing the light after a verdict. 1 Keb. 584. Smith v. Trimmell. 
Where it need not be alledged in the declaration for a nuſs 
that the houſe is an antient houſe, 1 Keb. 589. Lightfort v. _— 


on Actions on the Caſe, 


Where the ſpecial damage was ſufficiently alledged in a decla- 
ration for a nuſance of a public nature. 1 Keb. 847. 

Where a declaration was held ſufficient after a verdict in an 2Qi- 
on for not repairing a gutter. 2 Keb. 221. Eray v. Holthy. 

Where the court inclined the declaration to be inſurficient, after 
a verdict, in an action for obſtructing the light, Loanes v. Richard- 
ſn. 2 Keb. 611. 

Where the declaration was held ſufficient in the ſame action after 
a verdict. Rofevell v Prior, Carthew 4 54. 


57. An action againſt a carrier was brought for loſing the goods 
without reciting the cuſtom ; Q. if good. 1 Syd. 245. 1 Co. 96, 
168, 2 Oo. 224. | 

58. Upon a ſale of wine, the vendor affirmed it the beſt wine 
in England ; in an action upon this affirmarive it ought to be aver- 
red, that there was as good or better wine in England. Ney 48. 

59. In an action on the caſe, the plaintiff declared on the com- 
mon cuſtom, that lightermen ought ſo to order their lighters, as 
rot to damnify the goods they carried; that the defendant being a 
iphrerman ſpoiled his goods by letting water come to them. It was 
objected, that the plaintiff had not ſhewed in his declaration, that 
ihe defendant was a common lighterman, and that it was not pre- 
dlely ſhewn how they were ſpoiled ; but the plaintiff had judgment. 
dor. aim. 528. Symons v. Darknell. | 

6o, If a carrier takes goods to carry to D. and they in a com- 
mon inn are ſtolen, the owner of the goods and not the carrier ſhall 
rave an action for them. See Daliſon 8. and quere. 

61. Though in actions againſt carriers, generally it is laid to be 
by the cuſtom of the realm ; yer it is indeed the common law, and 
le declaration 1s good without ſetting forth the cuſtom, though it is 
de more uſual way; and according to ſome opinions the beſt to ſet 
bh the cuſtom. Hob. 17. Rich v. Kneeland. 2 Sd. 245. 
Mathews v. Hopkins. 1 Mod. 227. | 

bz, In an action againſt a common carrier, the plaintiff declared 
Itat he was poſſeſſed of divers goods, (vis, Quatuor poculis argenieis, 
g  poculo ar genteo, duabus ſeriebus Aurearum Tibu larum, ( Anglice, 
u of gold buttons) una ſerie Cyanorum k Granatorum, ( Anglice a 
f of turks and garnets) and of divers other things in the declaration 
Kntioned ; and that he delivered them to the defendant to carry 
ou Bury St. Edmonds to London, there to be ſafely delivered to the 


ed 


aniiff ; and that he paid che defendaut three ſhillings for the 
Tlage, and that the defendant afterwards through negligence 
"them ; the defendant pleaded not guilty, and after a verdict for 
*plaintiff, it was moved in arreſt of judgment, that the declara- 
mas inſufficient, Fir, He declares for four ſilver pots, and 
= afterwards of one filver pot, and doth not ſay uno alio poculo, 
Ade ſame omiſſion there is in divers other parts of the declarati- 

Nnz2 ; on ; 
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on; fed non Allocatur; for if for want of the word alio or aliis, the 
thing ſhall be taken to be the ſame, and a tautology; then the jury 
ſhall not be ſuppoſed to have given damages for the things ſo laid; 
and if in conſtruction they are to be taken as divers pots, then dama- 
ges are well given for them. 

Secondly, And that which was moſt inſiſted on, was the incertain- 
ty of a ſet, and not ſaid how many turkey ſtones, and how many 
garnets ; as an action of trover, pro ducentis ovibus matricibus & 
agnis, has been held naught, for not ſetting forth how many ewes, 
and how many lambs. | 

But the court here held the declaration well enough; for a ſet 
is a ſufficient certainty, being intended to be well known to thoſe 
that deal in ſuch things, and in what number ſuch precious ſtones 
are placed in ſuch ſeis. 2 Ven. 78. Chamberlain v. Cook. 

63. Maſon brought an action againſt Grafton for goods imberilled 
out of his inn, and found for the plaintiff; in arreſt it was excepted, 
that he had not alledged it to be in communi Hoſpitio, (Quære if both 
in the writ and declaration; yet becauſe the declaration laid the 
cuſtom for the common inns, and then laid that he was /oſpitatus in 
hoſpitio ; the plaintiff had judgment, for it ſhall be intended, that 
it is domus non hoſpitium, if it be not commune. Hob. 245. Maſm 
v. Grafton. 

64. In an action againſt the ſheriff, who had a capias to arrelt 
A. it was alledged in the declaration, that the ſheriff potuiſſet are/- 
tare, Ofc. but reſuſed, and falfly returned non ef? inventus ; alter 
verdict, the declaration was held good, without averring how be 
might have arreſted him, for that he was in his view, or the !ike, 
but it had been bad upon a demurrer. Jones, Car, 2. 40 Fi. 
Aſien. 

4 . Where a declaration in an action of eſcape againſt the 
ſheriff was held good upon a writ of error. T. Jones 217. Attn 


v. Toy. 


an aw > mw .o. om. Dm. 


we, 


— 


What Declarations have been held Good, and what mt, in Aim 
for an Eſcape, 


2 Cro. 288. Burton v. Eyre. 


158. Appleton v. Burt. 
561. Pigot v. Rogers. 


5 Mod. 41 3. Odes v. Clarke, 
1 Lutt. 110, Stanton v. James. 
121. Slipper v. Maſon. 
2 Bulſt. Barnes v. Cary, & al' 
Palmer 425. Dickſon v. James, 
i Cro, 5. Sheriffs of Norwich v. 
Bradſhaw. 


1 Show. 162. Ridings v. £4" 


13: £<%9 rns 2 


& al, 

Mod. Caſes 72. Michelſon 
' Cawley. 

Stile 297. Drinkwater v. Fi 


= ws = * 
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What Declarations have been held good, and what not, for diflurbances 

n of Offices. | | 

. Where a declaration was adjudged good, in an action for diſtur- 

* bance of the plaintiff as farmer of a fair in taking his toll. Owen 

7 109. Eſcot v. Lanceny. n 

5 3 Cre. 16. Cook v. Younger. For diſturbing the plaintiff in the 
exerciſe of his office of the official of an archdeaconry. | 

ſet * Cre. 279. Young v. Steel, For diſturbing the plaintiff in the P 433. 

oſe exerciſe of his office of regiſter in Rockeſter. | 

nes 2 Cro. 241. Kent v. Elvis. For reſcuing the defendant taken 
in execution. | | 

led 330. Child v. Lenthall, In an action for an eſcape of 

" one in execution brought againſt the marſhal. 15859 

"0: 

the 


Thirdly, Of the Pleadings. 


1. An action upon the caſe was brought for ſtopping up three 
lights, and the defendant juſtified the ſtopping of two, abſyue Hoc, 
that he ſtopped three; this plex is ill, becauſe the inducement goes 
but to part, and yet the traverſe to all three; and in an action upon | 
the caſe, a man ſhall recover pro tanto; but here he is precluded | 
from that advantage, but the defendant ſhould plead not guilty to | 
one, and juſtify for the two other, 1 Saund. 268. Telv. 225. | 

2. In an action on the caſe, the plaintiff declared that he was 
ſeiſed of a meſſuage, and ſeveral lands in the pariſh of Dale, and | 
that he and all whoſe eſtate be | hath, have -uſed to have right of | 
common, for all commonable cattle Levant and Cauchant upon the |. 
premiffes, in a certain meadow: there called Darpmore Meadoav, and { 
n a certain place called. Canneok' M ed. That the deſendant | 
Premifjorum non ignarns, had incloſed the ſaid places in Which ibe 
plaintiff had right of common; and likewiſe put in his cattle, as 
borſes, cows, hogs, geeſe, c. ſo that he could not in lam amplo £9 
leneſtciali mods enjoy the ſa mea. | 

The defendanr, as to the ineloſure and putting in of his hogs ad | 
reeſe; pleaded not guilty z-and as to the reſidue hat the Lord Paget = 
«33 ſeiſed of a meſſuage of 300 acrevof land, 40 acres of meadow, 
and 100 acres of paſture, and likewiſe of Darpmore Meadow and Can- | 
mA} Wood ; and being ſo ſeiſed, did by deed of bargain and ſale 
rolled, in conſideration of z000l. convey the ſaid meſſuage, | 
zoo acres of land, 40 acres of meadow, and 100 acres of poſture | | 
o the deſendant and his-keirs ; and by the ſame deed did grant un- 

o bim all ways, commons and emoluments'whatfoever to the ſaid | 
- | | „ Gee 18 meſſuage 
ts | | 
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meſſuage and premiſſes belonging, or therewithal uſed, occupied 
or enjoyed, or taken as part, parcel or member thereof; Virtutz 
cujus the defendant became ſeiſed of the premiſſes and that the 
lame were leaſed and demiſed for years by the ſaid Lord Page, 
and all thoſe whoſe eſtate he had, a Tempore cuſus contrarii Memoria 
. Hominum non exiftit ; and that the tenants or occupiers thereof, 3 
Tempore cujus, c. uſed to have common in Darpmore Meadow, and 
Cannock Wood, for all commonable cattle Levant and Couchant upon 
the premiſſes, and uſed to put in their cattle into the ſaid places, 
in which, &c. Virtute cujus the defendant having right, did put in 
his ſaid cattle into the ſaid places to take common there, and averred 
that there was common ſufficient, both for the plaintiff and himſelf, 
To this plea the plaintiff demurred. | 

The court were all of opinion, that though the plea did amount to 
the general iſſue, yet for that reaſon alone the plaintiff had no cauſe 
of demurrer ; for the defendant may well diſcloſe the matter of 
law in pleading, which is a much cheaper way, than to have a ſpe- 
cial verdict, and that this is on the ſame reaſon of giving colour in 
pleading ; but if the matter, by which the defendant juſtifies, be 
all matter of fact, and proper for the trial of a jury, then the de- 
fendant ought to plead the general iſſue. See the judges argument 
in this caſe, 2 Mod, Rep. 274. Birch v. Wilſon, +» | 

3. In an action on the caſe for a ſeat in a pariſh church by pre- 
ſeription as appendant to a houſe, without allegation. of the gepain; 
the defendant pleads a preſcription in him and his anceſtors, and 
traverſes the preſcription alledged by the plaintiff, Per Cur. The 


P *434- traverſe is *impercinent, and the caſe refts only on the diſturbance ; 


and judgment was given afrer a verdict by the whole court for the 
plaintiff; and a difference was taken between a prohibition and an 
action; and the cafe between Buxton and Baer in B. R. was cited 
and agreed to have been adjudged upon this difference. Bradbury v. 
Burch Tho. Jones 3. lis I 
4. Where an action was brought for ſtopping a water - coutſe 
with a continuando, and the plaintiff himſelf had abated the nuſanc 
vhich the defendant had pleaded, and the plaintiff had conſeſſed by 
his demurrer; the court were of an opinion that it was not a 
ples, and took this difference between a Quo permiltat, or an Ape, 
for a nuſance, and an action on the caſe for the ſame, ſor the 
of a Quod permittat,or:an ffiſe, was to abate the nivfance, but tit 
end of an action on the caſe was to recover damages; therefore 
khough the nuſance was removed, the plaintiff is intitled to b 
damages that acerued before; and it is is uſual in actions on this 
nature, to lay the Continuendo for longer time than the plainriff can 
prove, but he ſhall-bave damages for what he can prove ; and b 
here he ſhall recover the damages which be ſuſtained before '* 
abatement; and thereupon judgment was given for the plaimif. 
2 Mod. Rep. 253. Mendrich w Bartlanun. | 
In an action upon the caſe for diverting a water-courſe, where 


the plaintiff preſcribes for a water running in a place _ l 
rov 
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through two cloſes called Nlactacre and Whiteacre, to the plaintiff's 
meſſuage, and chat the defendant, in order to hinder the water 
from running there, dug a dicch, by which, Ke. 

The defendant plead:, and after ſaying by way of prateftarion, 
that in ſummer time the water could not run to the plaintiff's meſ- 
ſuage called B. and W. and that they are half a mile diſtant from 
the plaintiffs meſſuage called B and that the defendant, and all 
thoſe whole eſtare he hath, uſed to water their cattle in the ſaid 
cloſes ; and that for the convenientcy of watering thei» cattle, they 
did (as they had a right io do) dig a place to water their cattle, as 
often as there was a neceſſity for them fo to do. 

i was held that this was an ill plea, for the defendant had neither 
confefſed and avoided, or traverſed the marter in the declaration; 
and beſides a preſcription pleaded againft a preſcriprion i never 
good without a traverſe, Murgatroid and Law, Carthew 117, 
Paſ. 2 V. & M. | 

6. Where a plea of juſtification for a way was held ill, 1 Lutt. 
114. Langhton v. Ward. | | 

7. In an action for keeping a dog, ſciens eum ud mordendur over 
emſuetum, the ſciens is not to be traverſzd, though it is 10 oc proved 
on the general iſſue, 4 C. 18. for the ſciens is not any direct allega- 
tion, or to be alledged in any place, therefore not traverſable. 5 
0. 77. Plow. 76. | — 

8. An action upon the caſe againſt one ſor digging ſo near the 
foundation of his houſe that it fell down, and he loſt the profit of 
bis houſe and land for 11 months; the defendant pleads in bar a 
recovery in an aQion againſt him, for digging under the fonnda- 
tion, per quad his houſe fell down, and he loſt the whole profit of 
his houſe for 7+ months; and averred the damages were given for 
the ſame, Ke. and held a good plea, 3 Lev. 180. ; 

9. The defendant granted the plaintiff leave to cur down ten 
Tees; within three years after the grant, the plaintiff having cut 
{me of them, the defendant in confideration he would forbear to 
cut the reſidue, until after the three years, aſſumpſit ſuper ſe, that he 
would licenſe him to eut down ſo many as would amount to ten after 
three years ; and alledges in fa, that he had cur four, and the 
defendant diſturbed him in cutting down the reſidue ; the defendant 
pleads, that before the promiſe ſuppoſed, he had cut down the ten 
trees, ab/que har, that at the time of the promiſe he had cut down 
four tantum z the traverſe was adjudged “good; for every matter P 435. 
in ſact alledged by the plaintiff muſt be traverſed or avoided, and 
therefore the cutting of the four trees is rraverſ” ble; then the de- 
fendant may well traverſe the allegation in the fame words as it is 
aledged. / Telv. 195. 2 Saund 206 

10. An action was brought for mo the ſhop, and taking 
way his goods by virtue of a commiſſicn of bankruptcy, by which 
be loſt his trade and credit ; the deſendant pleads in bar a recovery 

| in 
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in a former treſpaſs for entering his ſhop and taking his good; 
was held no a bar. Stile 3. 201. | ORs 


11. If one juſtifies the abating a nuſance, he need not ſhew he did 
it orderly, and with as little hurt as he could. Salk. 

12. Where it was held, chat a reſcue pleaded by the ſheriff, u 
an action for an eſcape upon meſne Kwok was an ill plea, May 
852. Mayv. the deri. of London; where the court would no 
permit the ſheriffs of London to alter their plea pleaded ſpecially, t 
a general plea of not guilty, in an action brought againſt them for 2 
falſe return. Stile 417. 5 0 

13. An action upon the caſe was brought againſt a ſerjeant x 
mace, for the eſcape of one in cuſtody, by virrue of a proceſs out of 
the court of the ſheriffs of London, in an action of deb: upon a bond 
ſued there ; and upon non cul. it appeared, that the bond was made 
out of the juriſdiction of the court; and thereupon it. was objetted, 
that the proceeding upon the bond was coram non judice ; and all 
void; and the ſerjeant was a treſpaſſer, and they cited 2 Bulft; 64. 
2 Mod. 30. 1 Roll. 545, 809. 1 Sid. 128. 1 Lev. gg. Hi. 
267. Lui. 935, 1560. 2 Mad. 195. March, 117. Stat, Win, 
1. c. 35. | 9182 06 0 ent 
Et per Holt chief juſtice, to which Powel, and the reſt agreed, 
where an inferior juriſdiction is confined to perſons, as the marſlul. 
ſea was to thoſe of the houſhold, if it appears on the face of the 
declaration, that the perſons that ſue are qualified. to ſue,” though 
in fact they are nat; yet if the defendanz does not plead to the 
juriſdiction, but comes in and admits it, he ſhall never take advar- 
tage of this afterwards, but is eſtopped and, conchuded ; but if t 
not averred in the declaration, that the perſon is qualified to ſue, 
and, within their juriſdiction all the proceedings are void, and ca 
non jJudice, and treſpaſs lies againſt the officer. . 

Secondly, Where the inferior jur iſdiction is confined to place, i: 
to all contracts ariſing, within a diſtrict, though the contra ariſe 
out of the diſtrict, yet the court may award proceſs, and the effet: 
may execute it, unleſs it appears to him that it aroſe extra juriſde. 
tionem, as if this bond had been dated at Tard, and that was tht 
caſe ; 1 Roll. 809. but he is not bound to enquire either, wheiber 
there be a cauſe of action, or Where it aroſe, and may proceed n 
his duty, unleſs the contrary appear to him; and nota ; the plant 
is general without any averment, quod fuit infra juriſdiAionem, bu 
that is ſupplied by the count; and if a matter ariſes extra juriſd 
tionem, and the plaiutiff declares of it as; infra, juriſdidtione, ie 
defendant may plead to the juriſdiction of the court 3 and if that be 
over-ruled, may have a prohibition on che ſtatute of Wefiminſts. 
But if he waves that, and pleads to the merit, he can never it" 
have a prohibition, nor can he take advantage -of their wart d 
juriſdiction; for by the, averment of the count, and his own a0. 
million, he is eſtopped to ſay that it was a matter iliat aroſe mw 
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their juriſdiction ; it is impoſſible the court ſhould know where a 
ranſcory matter ariſes, unleſs the defendant acquainrs them with it. 
pro quer. Salk. 201. Lucking v. Denning. 
14. Where a reſcue ee by the ſheriff to an action of eſcape 
meſne proceſs, was held a good plea. Lev. 46. Gorges v. 
Gee Rs 144. v. 2 Noy 40. Walde v. Lambert, contra, 
10. 868. S. C. with that in Wey. | 
*5. The ſtature of limitations is no plea by the ſheriff to an P *426 
aQion brought for money levied on a fort facias. 2 Mad. 212. 8 
Cichram v. Welly, 1 Mad. 245. Coo. Car. 297. 
16. Where a plea by the ſheriff, that the defendant in the ori- 
ginal action appeared at the return of the writ, and the replication 
likewiſe, were ſaid to be ill. 1 Lutt. 73. Benſen v. Muſyrave. 
17. The ſtatute of H. 6. for taking bail-bonds is a good plea to 
2n action brought againft him for an eſcape upon meſne proceſs ; 


ed, 

all though he returns parat Haben corpus. Baron v. Aldewaorth, Oo. 
64. Elz. 624. 
Hob. 
n 


-_ 


What Pleas have been adjudged ili in this Particular Afion, relating 


= to the following Particulars. 
14 
| the To an action for deſtroying common, by pleading the grant of a 
ooh WW fre warren. Timberley v. Grobham-How,. T. Jones 5. 
d the A juſtifieation, by virtue of the cuſtom of London, to an action for 
” kopping up of lights. 1 Bul. 115. Hughes v. Keymiſh. 

ts 


To & juſtification for toll. Cro. Eliz. 227. Ward v. Knight. 

To laying wares in a warehouſe of fo great weight, as that the 
” of the plaintiff was broken down. Ge. Eliz. 28 5. Edwards's 
aſe, | 

Io erecting coney-burrows. Cro. Eliz. 547. Boxulſlan v. Hardy. 

A plea to an action for a diſturbance of a ſeat in the church. 
0. 604. Dauuny v. Dee. 

Pleading a recovery in a former action, 10 an action for digging 
hs nan foundation, 3 Lev. 180, 181. Barwell v. Kenſey 

others, | 


To the killing the plaintiff's maſtiff. 2 Keb. 237. Wright v. 
Wronſett. | 5 1 05519) 

Toa juſtification for digging in a common. 1 Keb. 300. Cove 
we" | 88 B. Ts = | 2 — 

cloſing part of the common for the enlargement of his meſſuage. 
| ev. 62. Newill v. Hamerton. | X- 
A plea as to the encloſure not guilty, and as to putting m the 
cattle preſcribes for the tenants and occupiers of thoſe lands to which 

— a title, 2 Mad. 274. Birch v. Wilſom. 

here a plea was held ill to an action for diverting a water- 

dure. 3 Lev. 209, Biddles ford v. Onſlæu. 


What 
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What plea was adjudged ill in an action upon the caſe for ereg. 
ing a nuſance. 3 Keb. 40. Aylet & Us. v. Onſlow. 


What have been held good Pleas, and <uhat mat in this Afton, relating 
to the follewing Particulars. Ps 


An ection againſt the ſheriffs for an eſcape upon meſne proceſs, and 
a reſcue pleaded. 2 C. 419. May v. Proby& al, Anonymus. 
What was held an ill plea by the ſheriff, to an action for an We 
eſc2pe. Ray 100. Clerk v. Molineux. no 
Where a replication was held ill in an action for an eſcape r 
meſne proceſs. 1 Luit. 131. Whutrow v. Edwin, & of, me 
To an action for an eſcape, what plea hach been adjudged good. 
1 Brownl 15. Wilſon againſt the theriffs of London. 1 Cs. 67, 4 
Gerott v. Denny. 1 Cro. 624. Baron v. Aldeworth. 0 
Plea, that the defendant was let at large upon a writ of priv- 
lege, and ill. 1 Co. 893. Colſton v. Roſs. 


An action upon the caſe was brought againſt an innkeeper of 7 
Stratton Audley, in the county of Oxon, and the plaintiff declared ae 
upon the common cuſtom of the realm, that an innkeeper ſhould ele: 
keep the goods of his gueſts ſafely, &c. The defendant pleaded, Wa 
that when the plaintiff lodged with him, he was fick, and of nn 8 


ſane memory, by occaſion of his ſickneſs whereof he then languiſbed; for 
P *437. and it was thereupon demurred *and adjudged without argument 11 
for the plaintiff; for the defendant, if he will keep an inn, ought | 
at his peril to keep ſafely his gueſt's goods; and although he de a ref 
fick, his ſervants then ought carefully to look to them ; and to ſay 1 
he is of non ſane memory, is no excuſe ; it lieth not in him to diſable 
himſeif, no more than in debt upon an obligation; wherefore ! * 
was adjudged for the plaintiff, 1 Cro. 622. Croſs v. Andrews. U 


eri 
| | 6 
Fourthly, Of the Trial, Evidence and Damages. ws 


1. Where a trial was put off in an action brought againſt 1 
woman's father for taking her away from her huſband, til the 1 
marriage was determined in the court chriſtian then in litigauon 
there. 1 Ven. 37, Anonymus. 7 

2. What has been held a mic-trial in an action for diſturbance '4 
of common, Richmond v. Webb Cro. Eliza. 114. 3 15 

3. Where the court would not grant a new trial in this ache, 
22 the R a verdiQ for the defendant upon doubtful * 
evidence. 5 Mod. 87. Smith v. Crompton. 

4. Where a new trial was denied in an action for miſuſng : 
horſe, upon an- allegation that the jury toſſed up, 1 


on Actions on the Caſe. 
jerdift ſhould be for the plaintiff or defendant. 1 Keb. 811. Prior 


i Hauen. ET Tas f 

;, What would have been a mis-trial in an action brought by 
one of the judge! of the ſheriff's court, for diſturbing him in taking 
the fees of his office. Hard. 311. Prodlor v. Phillips. 

6, Where the jury in an action upon the cale tor a falſe return 
10 a mandamus, gavea verdi ct tor the defendant againſt the opinion 
of the court; and a motion was made for a new trial atter the trial 
at bar; and Holl ſaid/ he had never known the like, and that he 
would have but little value for the verdi of a jury, that would 
not at a judge's defire declare the reaſon which had induced them; 
and that as the judges do Le iely declare the reaſons of their judg- 
ments, and thereby expoſe themſelves to the cenſures of all that be 
eamed in the law, and yet there is no law obliges them to ir, but 
i is for public ſatisfaction; ſo the jury ought for the ſame reaſon 
to declare the reaſon of their verdi& when required by the court; 
notwithſtanding all this, it being a trial at bar, the court would 
not grant a new trial. Farreſic s Rep. 37. Gay v. Groſs.” 

7. Whether the action abated where one of the defendants died 


eſcape brought againſt them as ſheriffs. 1 Co. 625, Bennion v. 
Watſon | | 


8. Where it was held that there was no proper venue in an action 
for 008 a horſe in a journey. Ray. 187. Horſeley v. Potter. 
2 Keb. 620. b 

9. Where the venue was denied to be changed in an action for 
1 reſcue, Chute v. Hall. 1 Keb. 273. 

10. Where the wenue was obj. Red to, in an action for diſturb- 
we of common. Hob. 326. Clerke v. Wood. Hutt. 391. Jones 2. 
| Kb. 279. Hart v. Hunblet. | | 

11, From whence the venue ſhall ariſe in an action againſt the 
heriff for not returning his writ. © 2 Keb. 362. Mancer'v. Smith. 

12. Where an action upon the caſe was brought againſt the 
mayor, for refuſing to admit a freeman's vote at an election of a 
en mayor, and the plaintiff is nonſuited, the defendant ſhall not 
ve double colts, it not being within the intent of the ſtatute, 
zv. 250. Herring v. Finch. 

13. What was adjudged no mis- trial by reaſon of an improper 

. 2 Mad. 23 Naylor v. Sharpleſs, 

14. That an executor ſhall not pay coſts, who. is nonſuited in an 
don brought againſt the ſheriff for an eſcape upon an outlawry, 
Go, 360. Barrett v. Winchcomb, 1 Roll's Rep. 78. 


«hell v. Goddard. 1 Ov. 271, 625. Bennion v. Watſon. 

1b, Whether a freeman of a corporation can be a witneſs to 
Pea right to take toll for a market within that corporation. 
3 Kb, 12. Cock v. Baker, | 


17. Where 


er the venire, and before the day of ni/i prius, in an action of 


"15. Where the venue ſhall ariſe from an action ſor an eſcape. P * 4.38. 


i 
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17. Where evidence was held inſufficient, and upon a demurret 


thereto, in an action upon the caſe, for digging a hole in the high- 
way, whereby the plaintiff loſt his gelding. Stiſe 335. 

18. An action was brought againſt a man for reſeuing a priſoner, 
from an arreſt, and the defendant in the action, i. e. the priſoner, 
was admitted to be an evidence for the defendant, but his credit 
left to the jury. Wilſom v. Gary, Mad. Caſes 21t. | 

19. Where a variance between: the title given in evidence and 

that ſet forth in the declaration, was held not to vitiate. 1 Cr, 
333. j . G · » 0 

20. On an iſſue of levancy and couchancy, it is enough to prove 
he fed them in the yard. Salt. 169. | : 

21. An action upon the cafe was brought againſt the defendant 
late ſheriff of Eſſex, and the declaration was; and whereas the 
plaintiff had recovered againft Pyndar 100 l. and had ſued out a 
fieri facias ; that the defendant, by virtue thereof levied 28 l. and 
had not returned the writ, nor paid the money to the plaimif; 
the defendant pleaded not guilty ; and now upon evidence to the 
jury, it was proved, that the writ was delivered to Cowell the de- 
fendant, under-ſheriff the ninth of Nowember, 34 Elin. and the fame 
day, a writ of diſcharge was delivered him, dated the ſixth of > 
vember, 34 Eliz. but becauſe he did not prove that he had notice 
of this writ of diſcharge before the execution ſerved; the court held 
clearly that he was yet ſheriff, and chargeable to the plaintif) 
action; the defendant alſo ſhewed the indenture, whereby he nude 
Cowell his under-ſheriff, wherein was an exception, that he ſhould 
not meddle with the execution of any writ above the ſum of forty 
pounds, fo as to that he was not his under-ſheriff, but he did it 4: 
fon tort demeſne, and the defendant is not chargeable therewitd; 

but all the court held it to be a void exception; for when: he mat 
him his under-ſheriff therein, it was included that he ſhould exe. 
eute all writsz and therefore the exception is repugnant and void. 
Thirdly, it was alledged that this was not 2 due execution; for 
Fyn dar had made a deed of his goods before, Ic. and ſhewed the 
deed dated the ſame day of the writ of execution, & per deten & 
riam, although the gift was Bonafide made, yet execution might i 
taken of thoſe goods; ſor by ſuing forth the execution, all the de 
{endant's goods are liable, ſo as no gift of the faid goods, the © 
of the date of the writ, or afterwards, can ſtop. the execuvo. 
Wherefore, they reſolved tbe. jury accardingly, without enquiring ' 
the fraud, and they found: for the plaintiff. Vide 4 H. 6. 7. " 
AT. Plac. 2. 5 EZ. Dyer 219. 1 Cre. 440. + Boucher v. Vi- 
man. ä my 
22. In pleading, the preſcription was for common for ſherp, 
iſſue joined thereon, and the jury finds common for ſheep and che 
too; and it was adjudged, that the iſſue was found for the platt 


who claimed the common, Burges v. Steer, 1 Show. 34). Whe 
23. Wa 
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23. Where the want of a requeſt to remove a nuſance, was ad- 
judged to be cured by a verdift. Tomlin v. Fuller, 2 Keb. 583. 

24. What ſhall be intended aſter a verdict, in an action for 
diverting a water-courſe. Yekv. 161. Stone v. Bromwich. 

25. An action upon the caſe was brought for ſtopping a light. 
WVinnington excepted in arreſt of judgment, that Stagg poſſeſſed of a 
term aſſigned to Cornelius, who the 29th of September, 23 Car. 2, 
aſſigned to teſtator; and the plaintiff as adminiſtrator brings the 
ation for building a houſe contiguous, and damages are given for 


light was ſtoped before the teſtator's time, and the action is brought 
only for the continuance after, it is well enough; but the requeſt 
to remove being in the teſtator's time, and in his own likewiſe, the 
damages are for all, and ſo ill, becauſe, there is no remedy for the 
mance in the teſtator's life-time, on 4 Ed. 3. though there be colour 
for it; and fo not like the caſe of an aſſignor, who can have damages 
but for his own time; and fo it would be well enough; and judg- 
ment was ſtaid. 2 Keb. 835. TFefferſon v. Hutchins, 

26. Where a verdi was held good in an action for a diſturb- 
ance in an office, though the title to the office was ſomewhat variant 
from that in the declaration, Ferrer v. Johnſon, 1 Cro. 335. 

27. Torts are in their nature ſeveral, ſo that one defendant may 
upon the tria] be found guilty, and the other not; but it is not ſo 
in actions upon contracts. 2 Ven. 151. 

28. Whether an action ſor an eſcape be local or tranſitory. 
Ste 107. Wright v. Martin. 

29. An action upon the caſe was brought for reſcuing goods 
diſrained for rent, and the plaintiff declared upon a leaſe for years, 
and that given in evidence was a leaſe for years ſubje& to a quar- 
ters warning; this was held not to vary from the leaſe declared on. 
Mid. Gaſes 215. Dod v. Mogger. 

zo. Where the party was allowed full coſts, though but one 
penny damages. 3 Keb. 31. Brown v. Taylor. 

zi. In an action upon the caſe for diſturbing the plaintiff in the 
enjoyment of a church ſeat, which he preſcribes for himſelf and 
kmily, without ſaying that he uſed, or ought 10 repair it, or 
ſome other conſideration ; after a verdi& for the plaintiff, the de- 
claration was held good; for without reparation he cannot pre- 
ſeribe, therefore it -thall be intended to be given in evidence; but 
upon a demurrer it would have been naught. 

32. In an action on the caſe for managing the deſendant's ſhip 
lo negligently, that it ran over the plaintiff's barge ; the declara- 
tion ſer forth, that he was poſſeſſed of the ſaid barge, laden with di- 
ers goods and merchandizes z and firſt, Holt chief juſtice would not 
ſuffer the pilot to be n witneſs, becauſe he was anſwerable to the 
maſter, if faulty in ſteering. 2dly, He would not ſuffer any 
Umages to be recovered for the goods, becauſe not ſet forth par- 


ticularly ; 


a year before the title of the plaintiff began; but it appearing the P * 
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_ ticularly ; ſaying they ought to be ſet forth ſpecially ; as where 2 
action is brought for burning his houſe ; ſo in cafe for words, jv 
quod ſhe loft her marriage with F. S. & aliis perſonis, he ſaid be 
would not ſuffer them to give in evidence, a loſs of marriage with 
any body but J. S. Salk. 287. Martyn v. Hendrickſon. 


Fifthly, Of the Judgment and Execution. 


1. Where a judgment was arreſted, becauſe there was more 
compriſed in the writ than in the declaration relating to an annoy. 
ance by making a ditch, &c. Norton v. Palmer, Cro. Eliz. 829 

2. A writ of error was brought upon a judgment in the common 
pleas, in an action upon the caſe, for diſturbance of the plaintiffs 
common, in a place called the Lakes ; and ſhews the preſeriptim 
of common, and the diſturbance by digging 40000 turfs, and 
making of a fiſh-pond ; and the defendant pleaded that be was lord 
of the manor, and improved the faid ſeveral parcels according to 
the ſtature, leaving ſufficient common in the reſidue ; iſſue being 
thereupon, the jury found quoad the parcel where the digging of the 
40 00 turfs was, that the defendant had not left to the plainif 
ſufficient comnion, and aſſeſſed damages 5 8. and coſts ; and quod 
the digging of the fiſh-ponds, that the defendant had left unto bin 
ſuffcient common; and upon this verdict *judgment was given for 


* 
T 400. „, plaſorif, for the irt which is direQly found gn l 


ant; and for the other part for digging of the fiſh pond judgment 
for the defendant, and the plaintiff in miſericordia. And hereupon 
the error aſſigned was, that this verdict was repugnant and void; 
and the judgment being for the defendant for part is erroneous, and 
of that opinion was Berkley, becauſe it is one entire iſſue ; but Crit 
held that the verdict ie good enough, for it is in diverfis reſpefibu, 
and it may be he had ſufficient common notwithſtanding the fi- 

pond, and had not ſufficient in reſpe& of digging the turſs; ſo ut 
damages io the plaintiff is only by reaſon of the digging of wrt; 
and Jones doubted thereof. 3 Co. 495. Reeve v. Dighy. 

3. An action was brought, wherein the plaintiff declared, thi 
one Veer the 29th of September, 16 Car. 2. was retained as his ſer 
vant for nine years, that he ſerved him five years, that the defend- 
ant the laſt day of Ofuber, 21 Car, 2, enticed him to depart tht 
plaintiff's ſervice ; and the ßrſt day of November the ſame year, ti 
ſervant departed, whereby the plaintiff loſt the profit of bis ſervit 
It appeared that the nine years were not then expired, for which 
rent the judgment was arreſted. For though it was an error 1 
the jury, yet the plaintiff was the cauſe of it; for the jury finding 
the iſſue for the plaintiff, they ought to aſſeſs the damages, ® id 
plaintiff had alledged them in his declaration; and there it appeared. 
that the plaintiff had alledged his damages, as well for the * 
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the ſervice, for the remainder of the term, as for the procurement 
to depart. 2 Saund. 171. Hambleton v. Veer, Ray. 200. 1 
Lv. 299. ; 

4. Where the court compelled the plaintiff to enter up his judg- 
ment, that the defendant might plead it to a new action. Hard. 
219. Andrew's Caſe. | : 

5. The plaintiff brought an action on the caſe for a diſturbance 
in a common, and declared, that he was poſſeſſed of a meſſuage, 
and ſo many acres of land, with the appurtenances in, &c. for a 
certain terin of years yet to come and unexpired ; and that per totam 
am tempus habuiſſet, & gaudere debuifſet communiam paſture pro 


mnibus averiis lewan cuban, c. 


05 Upon not guilty pleaded the cauſe was at iſſue; and the plaintiff 
1 had a verdict ; and ſerjeant Tremaine moved in arreſt of judgment, 
0n becauſe the plaintiff had not ſhewn any title in himſelf, either by 
nd grant or preſcription ; ſed non allocutur. 

ind Chief juſtice ſaid, this might be a good exception upon a de- 
19 murrer, but it is cured by a verdict. 4 Mod. Rep. 175. Hill v. 
in Callop. 

15 6. An action upon the caſe was brought againſt the defendant as 
mi ſheriff of Kent, reciting a judgment at the plaintiff's ſuit, againſt 
ol WR Filliam Dyke for 400 l. and a fieri facias thereon delivered to the 
hin ſheriff ; that though Dyke had ſeveral goods and chartels, yet he had 
for neglected to ſeize them, and made a falſe return of nulla bona ; non 


cul. was pleaded, and on a trial before the lord chief juſtice Holt, 
ment the caſe came out to be thus. Dyke, Brown, and others were part- 
upon den of ſeveral ſums of great value, Brown being indebted, a fferi 
oid ; ria was ſued out againſt him, and thereon theſe goods were all 

ſeized, and in the ſheriff's cuſtody, and conſequently not liable to 
Cri WY tbe plaintiff's execution. It was held by Holt chief juſtice, that 
Ahn, being once ſeized, and in cuſtody of the law, they could not be 

ſeized again by the ſame, or any other ſheriff, and if they were ſold 
tdereon, ſuch bargain would be void. It was held alſo, that though 
uur; ber had a joint and undivided intereſt, yet only the ſhare, or part 

of Brown, and no more, could be ſeized upon the execution againſt 
bun goods; and conſequently Dyke had goods, and ſo the return 
ms falſe, and the plaintiff had a verdi& and judgment for 200 l. 
1 yy value of the debt. 1 Show, Rep. 173. Bachurſt v. 
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it is the ſuit of the king upon the matter, and not of the party ; und 
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and Ad miniſtrators. 


$ the cafes in the reports relating to executors and adminiſiry- 


tors, are for the moſt part under the title dt, I ſhall na ind 
here treat of the duty and office of an exegutor, what they may do, | 
and what not; and of afſets, dewaſlauit, and other matters incident 


thereto ; but ſhall here confine myſelf to the following particulzn, 
and refer you to the title debt for the neſt, where the report ſhull 
be as copiouſly, and yet with as much convenient brevity abridged 
as paſſible. | | 


* Firſt, Of Ad ions upon the Caſe to be brought by and againſt Er- 
cutors and Adminijlrators, 
Secondly, Of the Declaration by and againſt Executars. 
Thirdly, Of the Pleadings. 
Fourthly, Of the Iſſue, Trial and Evidence, 
Fifthly. Of the Damages and Co/is. 
And Sixthly, Of the Fudgment and Execution. 


1. No action lay for the executors at common law, but ſuch u 
had their commencement by a contract, as debt, covenant, and the 
like, but not of account; for that was given by the ſlatute of W 
minſter 2. W. Tones 173. 

2. S0 likewiſe, no actions lay againſt executors at common lev 
upon the ſimple contract of the teſtator, and the only remedy ws 
by a quo mimes in the exchequer, whereby a man might ſue the ere 
eutor there, becauſe when the ſuit is commenced there by that wn, 


the king might at common law ſue executors, as in Stradling 
Morgan's Cale, Plonv. com. fol. 208. And when the party ſed bf 
go minus, the king was to have execution of the debt, and damage 
recovered ; and the reaſon of the caſe of 8 H. 6. is remarkable; 
for ſuits upon a quo minus are upon the matter the ſuits of the king, 
2 Roll's Rep. 301. | 

3. The ſtatute of the 4th of Ed. 3. cap. 1 3. called the ſtature 4 
Bonis aſportatis in vita teflatoris, gave an action to an executor 
the goods of the deceaſed being taken away ; for before that ſtary 
the executor could not have an action of treſpaſs ; but if the good 
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were not conſumed, he might replevy them, 34 E. 2. Tit. Avery, 
257. 17 E. 2. Tit. Executor, 105. So if J. S. took the goods 
lor iouſſy and died, and the goods were conſumed, no action of 
reſpaſs lay againſt the executor; but if the execurors had the goods 
iu their poſſeſſion, then an action of detinue lay againſt them, 21 
Il. 6. 2. V. Jones 173, 174. 7 

4. This action upon the caſe hath received more fluctuating opi- 
ions and reſolutions than any other action whatſoever, not only from 
the copiouſneſs of the action, and the great variety of cauſes that are 
is foundation, but from the many prejudices it has been forced 
o truggle with, before it arrived to the maturity in which we now 
hind If, 

B-ſore the reſolution of Slade's Caſe, in 4 Cooke 93. a multitude 
of opinions there are in the books, that an action upon the caſe 
would not lie upon a contract, where the party might have had an 
kon of debt; and the chief reaſon that ſeems to be alledged 


S 


the defendant was at liberty to wage his law; but in this action 
don the caſe he cannot, and therefore, ſaid they, who argued 
2-1inſt this action upon the caſe, it ought not to be in the power ot 
plaintiff, by turning an action of debt, which is an action of pro- 
ny, into an action upon the caſe, which ſavours of deceit, and 
ereby takes away a man's birth- right, i. e. the privilege of waging 
« law ; but the arguments uſed for it ſeem to be more prevalent; 
e of which was, that it appeared plain, that in the regiſter, a 
1 had a right to two forts of actions for one and the ſame thing, 
had his election to make uſe of which he pleaſed ; and there- 
Te, becauſe he may have an action of debt upon a ſimple contract, 
dere is no reaſon but that he may, if he pleaſe, have an act'on 
pn the caſe likewiſe. 


And the argument made uſe of with regard to rhe defendant's 


vs the defendant, by his waging bis law, is to be benefitted 
bis defence by his own oath ; and it is not to be ſuſficiently la- 
med, but too apparently known, how flight a regard mankind 
iotheir oath, than which nothing is, or ought to be more pure 
ilacre4; and though it is pretended, that very often a man pays 
ther money when no body is preſent ; and therefore if the de- 
an could not wage his law, he would be without remedy to 
 UiCharged from a debt he had already paid ; but that is rather 
* 1mputed to his own fault; for no men need to want a telti- 
of bis having paid money, ſince fearce any man will be ſo 
ane anch churliſh as to deny a receipt to another that pays him 
. but wherever thar happens, the parry way carry witneſles 
m, and that will in ſome menſure obviat'e it not totally 
e any difficulty that can be aſcribed for wan: of a teſtimony 
\ Pryment of money, ö 

Vol. 1, Oo And 


2inſt it is, becauſe in an Vaction of debt, upon a ſimple contract, P. 


gg his law, is rather an argument in favour of this action, 


442. 
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And the reſolution of this caſe was made on a conference with ali 
the judges of England, for che quieting and appealing the diverſity 
of opinions, that had been given of one fide and the other. 

But ſtill ſome great inen ſince that have been uneaſy at that reſo. 
lution, as may appear in Vaughan 101. where he ſays, that though 
by that illegal reſolution of Slade's Cafe, grounded upon reaſons not 
fit for a declamation, much leſs for a deciſion, the natural and 
genuine action of debt upon a fimple contract, be turned imo an 
action upon the caſe,, wherein a man is deprived of waging his lay, 
it is an abſurd opinion to think that therefore debt deinznded by it, 
ought to have precedency to the payment of a debt due by ſimple 
contract, but quite the contrary, | 

For, ſays he, actions of the caſe are all a&iones injuriarum and 
contra pucem; and it is not a debt certain in reaſon of law, that can 
be recovered by thoſe actions, but damages for the injury enſuing 


upon the breach of promiſe, which cannot be known until a jury J 
aſcertain what the damages are; therefore a man did never wage i 
his law for a demand uncertain, for he could not make oath of pay- , 
ment of that which he knew, nor what it was, as conſiſting in 
damages only. « 

Now, although the jury give in damages regularly the money * 
promiſed to be paid, yet that changeth not the reaſon of the law, n 
nor the form; for ſtill it is recovered by way of damage, and nv: Fg 
as a debt 1s recovered. - 

Which ſhews ſays he) the action much inferior and ignobler he 
than the action of debt, which by the regiſter is an action of pro- 10 
perty; and no reaſon a damage uncertain in its own nature, ſhoui oh 
be paid before a certain debt by ſimple contract, which were the 8 
firſt debts, and will probably be the laſt of the world ; for contraès 8 
by writing were much later; and there are many nations jet, 1 
where letters are unknown, and perhaps ever will be. * 

*And (further ſays he) that which is ſo commonly now received, Ke 
that every contract executory implies a promiſe, is a falſe g'o% 2g 
thereby to turn actions of debt into actions on the caſe ; for con- 0 
tracts of debt are reciprocal grants; a man may ſell his black borle 0 5 
for preſent money at a day to come, and the buyer may, the daf WY 
being come, ſeize the horſe ; for he hath a property then in bim; wy 
which is the reaſon in the regiſter, that actions in the Debet, and Wain 
alſo in the Detinet are actions of property; but no man hath proper | 
ty by a breach of promiſe, but muſt be repaired in damages. | wp th 

5. In Mich. ꝙ Fac. 1. in the caſe of Legate v. Pinchion & dl % Fu 
was reſolved by all the judges, that an action upon the caſe mig leap 
be brought againſt an executor, upon a promiſe of the teſtator i ng 
pay money due upon a ſimple contract; and their reaſon was, that wer. 
the debt ariſing upon a loan, and promiſe of the teſtator to p*\ 5 %½ 
which was a promiſe ſor the payment of a mere debt, and not ne 
do any collateral act; the teſtator himſelf could not have my tay 
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his law, therefore the executor is chargeable in this action, though 
there be no averment that he had aſſets; ſo that as yet the judges 
had not come into the reſolution, that the executor was chargeable 
upon a collateral promiſe of the teſtator, where there was no debt 
before. 

6. But in Trinity Term, 1 3 Fac. Rot. 932. reported in 2 Go. 
417. in the caſe of Sanders v. Eafterby, it began to be reſolved, 
that the action would lie upon a collateral promiſe of the teſtator, 
ſo adjudged upon a writ of error, and that reſolution ſtands unim- 


, ched, 

1 . And in Trinity the 14th of King James, Cro. Fac. 404. in the 
caſe of Berrisford v. Woodroffe, it was reſolved, that an action would 

6 ie againſt an executor upon a collateral promiſe of the teſtator; and 

in 


there was a writ of error brought upon that judgment, and no 
judgment given in error, the party dying pendente lite. 

8. And in the caſe of Clerk and Thompſon, Cro. Fac. 571. there 
is a caſe where an action was brought, ſetting forth, that in conſi- 
deration the plaintiff would marry the teſtator, he promiſed he 
would leave her worth 500 l. and alledgeth in facto, that he did 
rot leave her worth 500 l. an exception was taken in arreſt of judg- 
ment, after a verdict for the plaintiff, that an aſſunpſit lies not 
againſt an executor upon a collateral promiſe of the teſtator, and 
that this perſonal contract by the intermarriage was determined; 
F w if a leaſe had been made, or as where the debtor marries the 
w_ lebte, the debt is determined; ſed non allocatur ; for it never was 
2 duty in the life of the baron, nor ever could be releaſed by him; 
wherefore it was adjudged for the plaintiff, Note; this judgment 
vv aſſirmed in a writ of error in the exchequer-chamber, and juſ- 
tee Winch ſhewed, that ſuch a caſe was before in the common 
bench, betwixt Smit/ and Stafford, where the baron promiſed ro 
the ſeme before marriage, that he would Jeave her worth 100 l. 
ud three juſtices there held the action well lay againſt the exccu- 


loſs, 

gs tor of the baron; but the lord Hobart to the contrary, 
"bor \ Ho brought an action upon the cafe upon an afſumpſit, againſt 
* C. in the king's bench, as executor to A. and declared; that the 


ſeltor, in conſideration of three pounds paid to him, had promiſed 
and undertaken to deliver and diſcharge a bond, whereby F. the 


4 Pantiff was bound to him before that time, and alledged the pay- 
th nent of the three pounds; and that the teſtator had not delivered 
7 4 pie bond, but had put it in ſui againſt the plaintiff; and after 


L rerdiQt It was moved in arreſt of judgment, that an action did not 
e 2gi1nſt the the executor, upon this aſſumpfit of the teſtator, it 
ng a collateral promiſe ; and upon a writ of error in the exche- 
* chamber, judgment was given by Hobart, Winch, Bromely, 
Hef am. Hutton and Jones, againſt the opinion of Tanfield chief 
Aron ; and though the argument of Tanfeld was, that there were 
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nu cales in the king's bench in his time, *againſt charging an P 9444. 
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executor upon a collateral promiſe of the reſtator ; but otherwiſe 
upon a contract for the payment of money; and it was allowed that 
there had been that diverfity taken; yet fince that, there had been 
many precedents upon a good reaſon, that if it lay againſt executors 
upon a contract of the teſtator, wherein he could wage his law, and 
they not, @ fortiori it lies againſt them upon ſuch a promiſe, where 
the teſtator could not wage his law. And if it had been a covenan 
of the teſtator, an action would have lain againſt the execor; and 
there is the ſame reaſon that it ſhould he upon a promiſe of the 
teſtator, where he receives a valuable confideration, and that it 
feems was the reaſon of their judgment; becauſe ſuch promiſe is in 
the nature of an executory covenant, as to build an houſe; and there 
was this diverſity taken; when the act of the teſtator includes 2 
tore, there it will not extend to the executor ; as trover and con- 
verſion will not lie againſt the executor for a trover, &e. by the 
teſtator, but otherwiſe of contracts and promiſes made by him upon 
a good conſideration, Palmer 329, 330. Carter v. Foſſett, Cr: 
Fac. 662. 

10. But where the plaintiff declared, that ſuch a day he was 
poſſeſſed of a cow, of the value of 41. 105. he delivered to the teſ- 
tator to be re-delivered, who ſold it for 41. 3s. 4 d. who con- 
verted the money to his own uſe ; the court held the action not 
maintainable againſt the executor. Ray. 71, Bayly v. Birtl: & 
al', Exec Oc. 

11. Though the executor is not chargeable for the misfeazance 
of the teftaror, yer he is for non-feazance ; as for non-payment of 
monev levied upon a fi. fa. Cro. Car. 297, 539. Dickenſm, 
Guilford ; and this difterence is agreed, that non feazance is neitier 
wi urmis, or contra pacem, 9 Co. 50. 5. and it is upon ths 
reaſon, that an action will lie againſt an executor, for the teſtator' 
not ſetting out tithes. Regiftr, Brew. 48. a. Vide Saville 40. 
Leon. 241. ; 

12. It became a queſtion in the caſe of Maſon and Dixon, n 
Hill z. Car. 1. whether an action would lie for an eſcape in the lite 
of the teſtator; Hide and Jones were of opinion, that it would 19; 
againſt the opinion of Dodderidge and Whithck ; and the reaſon they 
went upon was the words of the ſtatute, which are thus: Where: 
as in times paſt executors had no action for a treſpaſs done i 
* their teſtator; as of goods and ehattels of the ſaid teſtator carried 
away in their Iife, and fo ſuch things hitherto have rema1ncs 
„ unpunithed ; IT 18 ENACTED, That executors in ſuch caſes 
„ ſhall have actions againſt the treſpaſſers, and recover the" 
damage in like maner, as they, whoſe executors they were. 
« ſhould have had if they were alive.” So ſaid they, that ſtars 
gives a remedy for goods and chattels only, and not for any other 
treſpaſs ; as aſſault and battery, ſlander, deceit, falle imprifar 
ment, and the like; even it gives no remedy for breaking a c * 
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qr cutting of trees in vita teſlatoris, according to 11 H. 4. 3. 18 
F. 4. 16. 2 R. 3. 2 4E. 4. 5. For theſe are not goods and 
chattels; and in this caſe, although the party was taken, to the 
intent that the teſtator might declare in debt, yet it was a treſpaſs 
to ſuffer him to eſcape, which was not a taking of goods and chat- 
els, and there was no wrong to his goods and chattels ; and the 
caſes of a trover, raviſhment of ward, and ejeQment, may be thus 
anſwered, that they are injuries to chattels, &c. and in being, and 
ſo they held the action not maintainable. . Tones 174, 175. 
Latch 167, and in 3 Salk. 160, 161. it is ſaid, that an executor 
may bring an action quare blada creſcentia in vita teftatoris meſſuit 
& aſtortavit, for corn ſtanding is a chattel, and the mowing and 
carrying it away was one entire act; but if the cutting was at one 
time, and the carrying away at another time, then they are diſtinct 
ach, and he muſt ſue ſor the carrying away only, But an executor 
cannot bring an action of treſpaſs guare herbam creſcentem in vita teſ- 
tatiris mefſuit & aſportavit, becauſe graſs growing is part of the 


9. If it lies for a falſe return made to the teſtator's writ, Os. 
Car. 297. 


" 13. See the following caſe, where the plaintiff as executor 
7 brought an action againſt the defendant for a falſe return; ſetting 
i forth, that his teſtator 4 Fac. had recovered judgment againſt one 
inart for 140l. and that he ſued out a teffatum freri facias againſt 
5 bim, which he delivered to the defengAnr, who made an execution, 
* and levied the goods to the value . and returned, that he had 


levied only 191. 9s. which he- Was ready to pay ; and that he had 
* wore goods in his poſſeſſion to the val of 4ol. which remained 
thi with him for want of buyers, whereas ip truth he had levied more. 
Ih arguing this caſe it was ſaid, that an executor may have an 
ion againſt the ſheriff for a falſe return made in the life of the 
teſtzror on a fieri facias; ſo hath it been held that he may have an 
ation of trover tor any converſion in the life of the teſtator; and 
ikewiſe an action of eſcape upon meſne proceſs, becauſe the body 


« the priſoner being a pledge for the debr, the executor might be 


11 e e Wo 

\ the Kherwiſe without remedy ; fo that though it is true that a perſonal 
here- con dies at common law with the perſon ; yet upon the equity. 
one to ® the ſtatute of 4 Ed. 3. cap. 13. de bonis aſportatis in vila teſia- 


ri, a wrong done to his eſtate {till remains. 4 Mod. 403, 404. 
Julgment was given nf cauſa, Williams execuior of Melli/h 


\ caſes gurl Cary under theritt of Wilts. 
their | Tuis caſe is reported in Comberbach 322. where the reporter ſys, 
went, * the Chief Juſtice Holt made this diſtinction, that there is a 
aruie n direrſty between the caſe upon a meſne proceſs, which is 
other reel perſonal, and doth not go to the right, and this caſe upon 
pri- nion, by which the property of the whole debt, when gouds 
1 clole, Vt !2ken upon a fieri facias is diveſied out of the deſendant; but it 
* the 


ſreehold, and not a chattel. 1 Vent. 187. Emerſon v. Emerſon. P * 
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the ſheriff returns nulla bona, both parties are concluded and 
ped, and thereby the property is reſtored to the defendant ; and 23 


an action would lie in that caſe, ſo here in the principal caſe it be- - 
ing found by verdict, that the goods were worth 40. it is plain he 
8 returned quod reſid. nulla bona ; and I conceive (ſays he) the execu- N 

tor may maintain this action; for it is within the equity and reaſon = 
of the ſtatute, and almoſt within the words, and it is ſtronger than 4 
where the body is taken. | 7 

Under this cafe the ſollowing remark is made; It muſt be intend. 
ed in this caſe, that it was proved to the jury, that the ſherif Ife 
acted corruptly, and might then have had money for the goods ex 


elſe it ſeemeth the action lieth not. rot 
14. It does not lie againſt an executrix upon her promiſe, who in Fl 
conſideration, that the plaintiffs would accept her to be their debtor | 


for 601. due from the teſtator to A. who aſſigned it to the plaintift;; ” 

. ſhe promiſed to pay to them the 60l. for that is not a ſufficient con- tha 
ſideration. 1 Saunders 210. Forth and others againſt Stanton Ex- of th 
ecutrix. . 1 | s > plain 
15. It was held, that this action would not lie againſt an execu- 00 f 

tor of an infant, for the debt of an infant, though it was in conſide- defer 
ration of forbearance. Latch 21. Stone v. Withipoel. "ot 
16. But where an inſant and another were bound in a bond for 0 

the debt of an infant; the infant at his full age did aſſume to ſave "i 
the other man harmleſs againſt the ſaid bond; afterwards the infant conlic 


died, it was reſolved by the whole court, that upon this afunyſi, 45. $ 
an action upon the caſe would lie againſt the executors of the infant: 


And if the feme covert, and another at her requeſt had been bound- Is — 
en in ſuch a bond, and after the death of her huſband, ſhe had our th 
aſſumed to have ſaved the other harmleſs againſt ſuch a bond, ſuch ” 
aſſumpſit thould have bound the wife, Godbolt 138. Caſe 164. 2010 
Barton v. Edmonds. puſap 
17. If a widow after the death of her huſband ſeiſe his goods 25 
without taking letters of adminiſtration, although ſhe afterward bat a + 
diſpoſe of them by will, or otherwiſe, yet he that takes out letters d wy þ 
P * 440. *adminiftration to the huſband, may bring trover for theſe goods ; tall. ; 
for an adminiſtrator may have trover for goods taken after the death 26 
of the inteſtate, and before adminiſtration committed; and althougb tlepre 
he declares of goods taken out of his own poſſeſſion, whereas they the pla 
were taken before he was adminiſtrator, yer it was good enough; tion of 
for the adminiſtration ſhall have relation to the death of the inteſtate pleads 
Per Holt Chief Juſtice 3 though he thought it a hard caſe. Cond, r; 
451. Wt arg 
gs Where an executor, or an adminiſtrator, gives an authority don G 
to one to receive money for him, the action is to be brought in I» WW: , 
own name and right ; bur if it be payable ro a ſtranger without any by 


ſuch authority, the executor hath his election. Comb 214. 
19. . dey 


on Actions on the Caſe, 
19. If an action be brought againſt a ſpecial adminiſtrator, and 


the adminiſtration determines pending the action, he ought to retaia 
afſets for that debt, which is attached againſt him. Comb. 465. 

20. If an executrix or adminiſtratrix promiſes, that in conſidera- 
ton the plaintiff would deliver her fix barrels of beer, ſhe would 
pay as well 51. due by the inteſtate, as for the beer ; this is a good 
promiſe to charge her out of her own goods. Cyo. Elia. 406. 
Wheeler v. Collier. 

21, Where the plaintiff declared, that the inteſtate was in his 
liſe-time indebted to him in ſuch a ſum, and the defendant his ex- 
ecutor, in conſideration that the plaintiff would forbear till he bad 
proved the will, promiſed to pay the money; this declaration was 
held good, though the plaintiff did not ſhew how the debt grew 
due. 2 Bul. 91. Papworth v. Fohnſon. 

22. Where the defendant was huſband to an executrix, and the 
teſtator had deviſed 71, to his ſon the plaintiff; and after the death 
of the executrix, (the defendant's wife) the defendant promiſed the 
plaintiff, that in conſideration he would forbear to ſue for that lega- 
cy for ſuch a time, the defendant would pay. it ; here althongh the 
defendant was ſuable in the ſpiritual court, inaſmuch as the effects 
came to his hands, yet the defendant had a matter in diſcharge of 


or himſelf in the ſpiritual court, that is he had delivered the effects to 

ve the adminiſtrator de bonis non; and the court held that it was a void 

ing conliderarion, and judgment was entered for the defendant, 1 Bul. 

ft, 45. Smith v. Jones. | 

It; 23. Where a man marries a feme executrix, the adminiſtration 

ids s devolved on him, and he may bring an aſſumpſit by himſelf with- 

had out the wife, Salk. 117. 

CA 24. If a man brings an action as adminiſtrator, when the caſe of 

by. «2101 is in his own right, the naming himſelf adminiſtrator is ſur- 

pluſage, 1 Ven. 119. Hornſey v. Dimock. 

0d 25. An adminiſtrator impowers A. to receive the inteſtate's debts, 

prds bur a will appearing, the adminiſtration is repealed ; the executor 

re ” have an afſumpfit againſt A. as for money received to his uſe. 
5 Wa. 27. 

cath 


20. The plaintiff declared in an aſſumpfit, that one J. S. deviſed 
tlegꝛey to the plaintiff, and made the defendant his executor ; and 
be plaintiff intending to ſue him for it, the defendant in conſidera- 
22h; ton of forbearance promiſed to pay the pla intiff. The defendant 
{tate pleads ſeveral bonds and judgments, and that he had not aſſets 
ira; whereupon the Me e and had judgment with- 
"argument ; tor his having aſſets is not material, it being a charge 


ority Pn his own promiſe in conſideration of ſorbearance. 2 Lev. I: 
wy TA 
t an 


27. Where the plaintiff declared, that S. was indebted to ſeve- 
Al perſons, and the plaintiff was bound for him, and forced to pay 
ae debts ; and the defendant being executor to J. S. in conſiders - 
tion 
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tion that the plaintiff would forbear to ſue him for the money, the 
defendant promiſed to pay it; and it was held a good conſideration 
ſor the promiſe of the executor. 1 Lev. 71. Scott v. Stephenſun, - 

*22. An action was brought againſt an executor, that J. S. had 
a judgment againſt the teſtator, had made a letter of attorney to 
the plaintiff to recover and receive the money to his own uſe ; and 
the defendant, in conſideration that the plaintiff would forbear to ſue 
out exccution, promiſed to pay it ; though this promiſe was nat 
made to the plaintiff in the judgment, but to one having authority 
to ſue out execution, it is ſufficient ; for it ſhall be preſumed the 
debt Was aſſigned to him, ſo as he had an abſolute power over the 
execution. I Lev, 188. Ruſſell v. Haddock. 

29. For other cafes concerning promiſes by executors and admi- 
niſt-ators in conſideration of for bearance, ſee Moor 685. Caſe 946. 
13 Koll's Ab. fol. 24. pl. 32. fol. 25. pl. 34. 3 Oo. 70. March . 
Cupeper. G Eliz, 9. Trevanion v. Howel. 


Secondly, Of Declarations by and againſt Executors and Adni- 


niſtrators. 


1. An adminiſtrator in declaring muſt ſhew that adminiſtration 
was granted to him, and by whom, 6 Mod. 135. if he ſets for 
that adminiſtration was granted to him, and does not ſay by whom, 
and the defendant pleads over, that is an admittance of the plaintiff 
being a rightful adminiſtrator ; if the plaintiff ſhews that adwiniſ- 
tration was granted by one that had no authority, as if he fets forth 
an adminiſtration by a peculiar juriſdi&ion, when there appears t0 
be bona Notabilia, that thall not be the ſame, as if he had faid that 
adminiſtration was granted, and did not ſay by whom, but he can 
have no judgment. 6 Med. 134, 135, 136. Adams againſt the 
tertenants of Savage, And the reaſon appears to be, that where the 
matter is indifietent to be well or ill, and the party pleads oer, 
they will intend it well, | 

2. If the plaintiff ſet forth, that adminiſtration was granted te 
him by a peculiar dito modo, without ſaying that he had ordini'! 


juriſdiction, o that it did of right belong to him to grant adin'- 


niſtration, Per Holt Chief Juſtice, it cannot be ſaid to be oni 
form, for it is the committing adminiſtration by one baving legal 
authority, that veſts the cauſe of action in the plaintiff ; and the” 
d'nary by law is o commit adminiſtration ; and in all cafes of pe 
liar>, you muſt ſhew a title and right to grant adminiſtrarion, and 
the leaſt averment that can do it, is to ſay, that de jure it did blos 
to him to grant adminiſtration ; for the court cannot take notice d 
peculiars, but may of bichiops; and a Profert in cur” Literas Adni- 
niſtrat' is not enough, for they only certity what is on the face d 
them, viz that adminiſtration was committed to the plaintiff by fuck 


a one; but that does not import he had any right to grant any. 
ot 


4 
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But what was ſaid by Juſtice Powell was, might not the defendant 
come and traverſe his hawing right io commit, if you hed alledged it; 
and in the caſe of Chiverton v. Trudgeon, in 2 Cro. 556. it was 
doubted whether the right of an archdeacon, who is taken notice of 
by us, as Oculus Egiſcopi, ought to be ſhewn ; but all the matter is, 
it is ſaid Deb:to modo commiſs' fuit, whether that ſhall be 
taken only in reſpect to the legal form of the inſtrument, or to the 
ht of committing ; and I rather believe the firſt, and 
eems to me not io be enough to traverſe; they might 
indeed have traverſed the adminiſtration committed, and given in 
evidence, that he had not right to commit adminiſtration, and no 
rule was given, 6 Mad. 241, 242. Denham v. Stevenſon, 

3. Where the defendant declared, that in conſideration the plain- 
if would forbear to ſue the defendant as adminiſtrator of J & who 
died indebted to him until he married ſuch a one, that he the de- 
The objection was, that the plaintiff had 
not called *the defendant adminiſtrator, or alledged that he was, but 
only that in conſideration the plaintiff would not ſue him as admi- 
niſtrator, Fc. bur the declaration was held ſufficient, 

4. Adminiſtration was ſaid to be granted by an official, without 
ſaying cui de Jure pertinuit; it was good after a verdict. 4 Mod, 
133. Maſon v. Hanſon, 1 Show, 355. | 

5. In an aQtion againſt an adminiſtrator, the plaintiff need not 
ner that adminiſtration was committed to the defendant, Comb. 465. 


that here 


peculiar's Ti 


Debito modo 


ſendant would pay, Ec. 


1 Lew. 222. 


if; 6. Before the act of 16, 17 Car. 2. cap. 8. the want of a Profert 
nil- o the letters teſtamentary made a declaration by an executor ill 
onth iſter a verdict, Cro. Elis. 551. Edwards v. Stapleton, but that was 
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* was held ill. 


cured by that ſtatute, and by the ſtatute of the amendment of the 
law it is cured upon a judgment by default ; but Q if the decla- 
tion good, if it be thewn ſpecially for cauſe. 

7. An action was brought by the plaintiff as adminiſtrator, who 
ceclared upon an Indebitatus Aſſumpfit, and a Quantum meruit to 
lie inteſtate, and on an Inſimul computaſſet, with the executor ; and 
1 Show. 366. Rogers v. Cooke. 

b. In a declaration by a feme adminiſtratrix, it js not proper to 
ſy, that the money was received ad 


| ſum ipſorum, though it may be 
lid ad dampnum ipforum. Comb, 311. a he. 


Thirdly, 
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Thirdly, Of the Pleadings by Executirs and Adminiflrators, 


1. Where trover is brought by a rightful executor or adminiſtra- 
tor againlt an executor de ſon tort, he cannot plead payment of debts 
tc. to the value, Ec, or that he hath given the goods, Qc. in fall. 
taction of the debts, becauſe no man ought to obtrude himſelf upon 
the office of another; nevertheleſs upon the general iſſue pleaded, 
iuch payments ſhall be recouped in damages; as where the difſ-iſor 
hath paid the chief rent, Ec. that ſhall be recouped to him in th 
damages in afliſe brought againſt him by the diſſeiſee. | 

But in an action by a creditor againſt an executor de ſon tort, the 
detendamt may plead Plene 4dmin:ftravit, and give in evidence the 
payment of juſt debts, but he cannot retain a juſt debt to himſelf, 
Carth. 104. 

Where an action was brought upon an aſ/ump/it againſt the defen- 
dant as executrix to Jom Rent; the defendant pleaded in bar three 
ſeveral judgmems obtained againſt her as executrix, upon three ſe- 
veral bonds, at the ſuit of three ſeveral perſons ; and that ſhe had 
afiers in her hands, only to the value of 5s. liable to thoſe feveral 
judgments. 

The plaintiff replieth ſeparately to each judgment, wis. that one 
half of the money recovered on each bond, was more than was juſtly 
due from the teftator ; and the plaintiff in each action was willing, 
and had offered to accept the other moiety of the detendant in dil 
charge of the whole, and upon payment thereof to releaſe the ſeve- 
ral judgments z and that the defendant had ſufficient aſſets wira, 
thoſe judgments were ſatisfied to pay the plaintiff, and concludes 
ſeverally after pleading the matters as aforeſaid, wiz. that the de- 
fendant Fudicia predifta deceptive & ea Intentione ad defraudundur 
& decipiendum the plaintiff, had kept the ſaid judgment on foot. 

The defendant joined generally, maintaining her bar, that ſhe had 
not aſſets ultra, and traverſed gun ipſa predida (the defendant) 
deceptive & ea Intentione ad defraudandum & decipiendum the plain 
de damnis ſuis pred:@ de Fudiciis pred: ſeu emum alteri exonerar: 
teu relaxari diflulit, & adhuc differt, aut Judicia prœ dic“ ſeu eoru. 
alierum in ſuis robore & wigore permanere,adhuc per mittit, ad defraud 
and & decipiend the plaintiff de damnis ſuis predia' modo fend 
rout. c. 

And upon a demurrer to this rejoinder it was ſhewn for cauſe, 


5 ; 
P *449- that the defendant onyht to have rejoined ſeverally to every Judg- 


ment, and ſo as to include all three judgments in one general tra. 
verſe, becauſe it muſt be a great diſadvantage to the plaintiff 10 
take iſſue thereon ; for if he ſhould join iſſue upon the fraud in al 
the judgments, and if one ſhould be found not to be kept on 10% 
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by fraud, the iſſue would be againſt him; and on the other hand 
1 would be as good an iſſue to plead generally, that judicia prædict 
grum alterum was continued by fraud; and therefore it was 
inferred that the defendant oughr to have made ſeveral traverſes. 
del per curiam, the rejoinder is good, becauſe the traverſe was, 
that all or any of the judgments were kept on foot by fraud; and 
if iſue had been joined, that all the judgments were kept on foot 
by fraud, and it had been found that one of them alone had been 
kept, fc, by fraud, this ifſue had been found by the plaimiff, be- 
cauſe the plea was falſe in part, and for that reaſon the whole is 
falſe ; therefore this general form of pleading could be no diſadvan- 
age to the plaintiff, as is pretended ; for he might have taken iſſue 
that all were continued by fraud, or elſe he in · ght have ſingled out 
one of the judgments, and taken iſſue upon that alone. | 

The plaintiff ſeeing the opinion of the court, prayed leave to 
eiſcontinue, which was granted. Carthew 195, 196. Beake v. 
kent, 

2. An adminiſtration pleaded plene adminiſirevit, and upon an 
iſue found for the plaintiff, and moved in arreſt of judgment, that 
adminiſtration was committed by the archbiſhop of Tork, where 
the inteſtate had bona notabilia in London, and that this appeared 
within the record. Per Curiam If this was upon a demurrer, they 
vould have taken notice of it; but now the cauſe being tried, and 
2 verdi@t being againſt the defendant, they would not; ideo judg- 
ment nift, Skin. 237. Anonymus. 

3. An action upon the caſe was brought againſt the defendant as 
adminiſtrator, upon a promiſe made by the inteſtare. The deſen- 
Gant pleaded two ſeveral bonds in bar, and concluded his plea, 
with a general Plene Adminiſtrawit, without conteſſing any aſſets to 
be in his hands, 

The plaintiff replied ſpecially, that the defendant had aſſets 
({ſhcient, beſides what would ſatisfy the ſaid two bonds; and upon 
a Cemurrer to this replication, it was ſaid by the court, that the 
general concluſion of the plea in bar hath waved the ſpecial matter 
«tne bonds; therefore the plaintiff ſhould have replied generally. 
(tie 208. Page v. Mats, it is ſaid that no perſon appearing 
lorthe detendanr, judgment was given againſt him, 

4. If an executor de ſon tort delivers the goods to the adminiſtra- 
in before an action brought, he may plead Plene Adminiſiravit, 
i admiſtratjon be firſt granted, and then another takes the goods, 

© 1» not thereby executor de ſon tort. Far. 31. 


uſe, 5. An action upon the cafe was brought upon an aſſump ſit, for 
OR mes received by the defendant to the ute of the plaintiffs. The 
Tec! (&ferdant pleads quod Cauſa Afionis non accrewit infra ſex Annos ; 
F to 'be plair ift replies, that the party died inteſtate ſuch a day, and 
q all un no adminiſtration was granted till ſuch a time, and then admi- 


gs gb Ape 
ration was granted to the wite; Er fic Cauſa Actionis accre- 
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. . . . T. 
not in his replication to have concluded to the country; for the 58 
3 3 N *11 , 'f 
defendant miz':t rejoin that the party made a will, or died 46 
inteſtate; an that adminiſtration was granted to F. S. for if one tl 
A. dies inteſtate, and adminiſtration is granted to B. and (. va 
receives money, and then adminiſtration 1s 22 to D. the ſq ” 
years ſhall be acccounted from the firſt adminiſtration. Curry & Up "oc 
v. Stevens, Comb. 311. "hip 
Ls 
2gail 
N 
ſe 15 
, Ys 150. 
*Fourthly, Of the Iſſue, Trial and Evidence. 50 
for t] 
. ou . * Li 
1. Where the general ue, in an action brought againſt an er- "I 
ecutor is drawn up, that no afſumpfit, without ſaying, either tht "Wy 
. 11 


the executor, or the teſtator non aſſumpfit, it will be intended by the 6 
court, after a verdict, that the teſtator nom of/ umpfit, as in det 
againft executors, where they plead non eft fudtum ſuum, fuum ll 
be intended to ſignify the teſtator's bond. 1 Lev. 184. 

2. On ne ungues Executor pleaded, the defendant cannot gut 
letters of adminiftration in evidence, Comb. 220. 221, But la- 
ters ad Colligendum he may. Ihn. 

3. If there be a judgment againſt an adminiſtrator by the nam! 
of executor, and if he be ſued afterwards as executor tor the [ant 
cauſe, he may give the former judgment in evidence. Comb. 220, 
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221. Harding v. Salkin executor, Cc. : : | re: 
4. In an action upon the caſe againſt an executor, upon Plene 4. wh 
miniflravit pleaded, three points were declared per Holt Ch An 
Juſtice : Firft, that the plaintiũ muſt prove his debt, otherwile bt "M 
thall recoyer but one penny damages, though there be aſſets; for 'a None 
plea only admits the debt, but not the quantity. Secondly, that Ul ” 
ſeparate debts mentioned in the inventory, ſhall be counted zl . 
in the executor's hands, for that is as much as to ſay, that ef ns 
may be had for demanding, unleſs the demand or refuſal be proved ira 
Thiraly, that in firiftacſs no funeral expences are allowsble 235% Pp, 
a creditor, except for the coffin, ringing the bell, parſon, ©» he pl 
and bearers fees, but not for pall or ornaments, Salk, 290. e 
tey's Caſe, 5 V. z. N dere 
5. So in the 7th of . 3. Upon a Plene Adminiflravil, int 5a ö. 

if an inventory be produced, where there is one particular ot 29 len, 
and bad debts the defendants ſhall be charged with the whole, b. u, 
cauſe he doth not diſtinguiſh them, unleſs he can diſcharge 4% k ha 


part of it by ſpecial evidence, MYote, here the executor pat! 
ſecond inventory, ſomewhat different from the former, and u 
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Fer hat; ſed non allocatur; no more than one ſhould produce his 
own anſwer in chancery, as evidence for himſelf, bur a creditor 
gay charge him with which inventory he pleaſeth, And it was 
ruled, that the defendant muſt not only prove payment without 
;h11ement or colluſion, in diſcharge of bonds, but alſo that there 
was 2 real debt, for which the creditor's oath ſufficeth; or if evi- 
dence be given, that the teſtator acknowledged ſo much due by 
bond, that may be allowed, for it would have been good evidence 
zzainfl himſelf. 1 

Vie; Sperate debts ſhall be reckoned as money in pocket, becauſe 
| is ſuppoſed the executor may have them when he will; here Was 
1501, charged for the teſtator's funeral, out of which Holt ſaid ar 
att 140 l. ought to be deducted, for 10 l. is enough to be allowed 
fir the funeral of one in debt. 

lunguev il ſaid, that baron Powell in his circuit would allow but 
115. 6d, in the like cafe, which he ſaid was all the neceſſary 
chrge. Comb. 342. 

6. Plaintiff, as executor, brought an indebitatus for monies of the 
ute: or received after his death to the plaintiffs uſe, and produced 
the reſtator's debtor, who paid it as a wrnefs, but he was rejected 
Hul chief juſtice ; for the plaintiff by bringing this action, de- 
termines the election he had of ſuing the original debtor, or the 
receiver, and allows of the payment; bur the plaintiff being non- 
ſuted, the matter is at large again, and he may ſue the debtor ; 
end therefore the debtor {wears to diſcharge himſelf, and by conſe- 
erde it no witneſs, 


am, was found by the defendant in the teſtator's room after his 
erh, which he took. 

And ter Holt chief juſtice; as to that, the plaintiff miſtook his 
Run, tor he ſhould have brought trover, and not an indebit' ſor 
done y received to his uſe; and the pla intiff was nonſuited. 6 Mod. 
51. Clark v. Bealey. 

7. Upon an iſſue on plene adminifiravit, the defendant cannot 
pie in evidence, a judgment not ſatisfied, becauſe it is an admi- 
lation of another nature than he had pleaded. 

Parment of debrs pendente brevi is no evidence upon this iſſue, for 
de plea is plene adminiſtravit in the præter-tenſe; and this evidence 
des an adminiſtration only, ſince the purchaſe of the writ, and 
refore the defendant mult plead it ſp=cially. 3 Salk. 22. 

. In a ſcire facias upon a judgment againſt the teſtator, if the 
endant pleads plene adminiſtravit, it is ill upon a ſpecial demur- 
er, becauſe by the plea, the defendant admirs that goods came 10 
hand, and therefore he ought to ſhew how he adminiſtered, that 
ay appear it was not in paying debts of an inferior nature, and 
a in fayour of judgments ; but upon a general demurrer, ſuch 
en my be good, becauſe the deſendant might have paid other 
judgments, 


put 1n 4 
i woc 


- 
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r appeared allo that another ſum of money mentioned in the de- P 945 I, 
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judgments, and fo ſhall his plea (which is confeſſed by the denur. 
rer) be intended, = 
Note ; the proper plea in this caſe is riens inter maines, at the tine 
of the reſtator's death. 3 Salk. 22. | and t 
9. Executors may to an action upon the caſe, plead a bond de a 
yet due, and the plaintiff may reply aſſets ultra that bond. _—_ 


Lev. 57. : in dil 
10. If an executor declares upon a promiſe made to the teſtargy | By 
and the ſtatute of limitations is pleaded, he cannot give in evidence 1 
a promiſe to himſelf within the fix years. Salk. 28. nh 
5 thew 
8, 

F ifthly and Sixthly, of the Damages, Cots, Judgment, and by thi 
Execution. recore 

| hall | 

1. Ifa judgment be had againſt two, and afterwards a ſcire faciag but th 

be brought againſt the adminiſtratrix of one of them, after two niki be fo 
returned, the party way be relieved by her audita querela, and vil cauſe 
have judgment that ſhe ought not to be charged alone. 4 Mad, His wy 
315. f 9. 
2. If an executor brings a ſcire facias upon a judgment recovered & T. 
by the te ſator, the letters teſtamentary muſt be ſhewn in the wr te af 
1 Show. 60. rante 
3. Where the plain'iff declares upon an infimul Yomputaſſe E Ko 
the executor, of monies due by the teſtator, the judgment ſhall fp" ' ! 
de bonis propriis 2 Lev. 122, Hanes v. Smith, me! 
4. If an execuror promiſes, in conſideration of the forbearances leclar 
money due by the teſtator upon a bond, to pay it at ſuch « d bn 
now inaſmuch as notwithſtanding a recovery upon this promiſe, tt in Lr 
plaintiff may ſue the executor upon the bond; therefore the damage | 
to be given by the jury ought not to be for the whole money die 10. 
but only for the non-payment at the day. Cro, Elig. 643. Chu Far, 1 
bers v. Leverſage. 1, 
5. Moor 419. Caſe 575. Wheeler v. Collier, where the intel the juc 
tate was indebted to the plaintiff in 17 J. and in conſideration that 12. 
the plaintiff would ſend him in fix barrels of beer, he would n lie de 
201, and entire damages were given upon a declaration on this e 
miſe, and the judgment was arreſted by the whole court; and ſhould 
was there ſaid, that if the plaintiff has judgment againſt the ene 13. 
tor, upon a promiſe to pay, in conſideration of forbearance 04 vie e 
certain day, it ſhall be de bonis teſtatoris. Cro. Eliz. 406. the hut then 
caſe. | heir 
6. So where an executor promiſes, that if he has goods ſuffcten e de pla 
come to his hands, he will pay the teſtator's debt; if goods com ſhould 
P 452. to *his hands, and he doth not pay, he ſhall not be charged Darrel, 
upon this promiſe out of his own goods. Cro. Eliz. 91. 11% rough 
nain v. Howell. bamſe 


7. ſil 


on Actions on the Caſc. 


5. Till brought an action on the caſe in the common pleas againſt 
Cale, as adminiſtrator of T. S. and there was a verdict and judg- 
ment againſt him; thereupon he brought a writ of error in B. R. 
and there the judgment was affirmed z and now it was moved, that 
the adminiſtrator might pay coſts upon this writ of error, becaule 
it was his own act, and lay in his own knowledge, and was brought 
in dilatione executionis, in which caſe the ſtatute gives double coſts. 

But after an adjournment on Monday the 27th of November, 1693, 
i was reſolved that the adminiſtrator ſhould not pay any coſts, for 
that he was not a perſon within the intent of the ſaid ſtature. Car- 
thew 281. Gale v. Till. 

8, If the plaintiff as adminiſtrator ſues upon a judgment obtained 
by the inteſtate, and obtains a verdict, and it appears upon the 
record that the plaintiff is not entitled to his action, the defendant 
ſhall not have coſts upon the 8:h and gth of king Milliam 3. cap. 3. 
but the court may enter up their judgment; and although a verdict 
be ſound for the plaintiff, yet it appears to the court that he has no 
cauſe of action; therefore it is adjudged that he hath no benefit by 
his writ, and may award no coſts. 6 Med. 137. 

9. Anaction of trover was brought by the plaintiff as adminiſtrator 
T. S. and in the declaration the plaintiff had laid the converſion to 
de aſter the death of the inteſtate, and that adminiſtration was 
ranted to the plaintiff, Upon not guilty pleaded, the plaintiff was 
donſuited, and the queſtion was, whether he ſhould pay colts ; and 
is fnid the better opinion was that he ſhould, becauſe the goods 
ene to him after the death of the inteſtate, and he might have 
&::}ared upon his own poſſeſſion, and not as adminiſtrator, which 
de had done on purpoſe to ſhelter himſelf from coſts. Mod. Cafes 
in Law and Equity 108, 109. Co. Car. 219. 6 Med. 94. 1 
ſa. 109, 110. 


o. An adminiſtrator ſhall pay coſts for not going on to trial. 


tar, 118. 

11. An adminiftrator ſhall not pay coſts upon a writ of error, 
tte judgment being affirmed. 4 Mod. 245, 246. 1 Mod. 77, 

12. Where the plaintiff declared upon an inſimul compntaſſet by 
lie defendant with the plaintiff as executor, and was nonſuited, it 
ws held in the caſe of Bull and Palmer. 2 Lev. 16s. that he 
ſhould pay no coſts, Q. If it be law. 

13. An action upon the caſe was brought by the huſband and 
wiſe executrix, declaring, that whereas the deſendant was indebted 
o them as executor of F. S. for ſo much money received by him to 
beir uſe, as executor, he promiſed to pay it. And at the trial 
le plaintiffs were nonſuited ; and the queſtion was, whether they 
ſhould pay colts upon the ſtatute of 23 of JI. 8. And ſerjeant 
Darrell who argued for the defendant ſaid, that as this action was 
rought by the plaintiff in their own right, and upon a contract with 
beuſelyes, (that is) the receipt of the money to their uſe, and 

which 


* 
, 
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which they ought not, at leaſt need not, name themſelves executg: : 


and the naming the plaintiff executor, when it is not of neceſſ;, 
ſhall not exempt him from paying coſts. Latch 220. Hard 76 
79. and for a foundation for this diſtinction, he relied upon the bot 
the 2 H. 7. 15. where the difference is taken between an action 
brought upon the executor's own poſſeſſion, and where upon the 
poſſeſſion of the teſtator ; and upon this he would reconcile the case I 


in 


of trover and converſion in the time of the teſtator, or upon a trover 


3 Lev. 60, 375. 2 Lev. 165. If an executor brings an adi 


| 
in the teſtator's time, and a converſion in the executors time, he a 
P * 453. ſhall pay no coſts; ſo upon an inſimul computaſſet with the *execu;r 4 
for money due to the teſtator; and the judgment of the court wa; of 
thar the plaintiffs ſhould pay coſts, « g 
And my lord chief juſtice's argument not being very long, ani a. 
containing ſolid reaſoning, I beg leave to recite it: * Says he, If *J 
« the plaintiff having married the executrix, had ordered, as ke "tk 
might have done, J S. to receive this debt, which was due n 7 
„the teſtator, and he had accordingly received it, that had ben * 40 
* a good payment and diſcharge of the firſt debt, and J. S. wol ri 
no become indebted to the plaintiff by a contract in the ph 0 
&* tiff's time, viz. by the appointment and receipt; and he in that * Fe 
« caſe might bring an indebitatus aſſumpſit againſt J. S. for ſo mich 13 
* money received to his uſe as executor. And here, though the rece! 
« defendant received the money without any previous appoinr-:! and y 
of the plaintiff, yet the plaintiff, by bringing this action, haviss the n 
* afſented to the receipt, it amounts to an appointment, and a dl. he *c 
charge of the firſt debtor, and makes a contract between ths tne m 
«« defendant and him, And here the plainriff need not have rat della 
« himſelf executor, it being upon a contract with himſelf, his ſayig f the 
that it was to his uſe as executor, is true, and therefore no hamm, by 2 
but rather better, for it ſhews how the right came; for if her: ecut 
* he had been an adminiſtrator inſtead of executor, and declare! ot nat 
as ſuch and recoveredÞand then adminiſtration had been revoke! bands, 
the defendant would be relievable by audita querela. ry 
© And it is a true rule, that where the executor need not wem: vl's fy 
. „ himſelf execuror, he ſhall pay coſts upon a nonſuir, ant . .“ 
„ naming himſelf executor thall not exempt him from it. 4 " bay 
* where an executor recovers in a cafe in which he need nor 7 Ms, ( 
* himſelf executor, and dies inteſtare, or makes his executor, wi 
„vill not prove the will; as to the firſt teſtator's goods, his rte. 
* cutor or adminiſtrator, and not the adminiſtrator de boris rd 
the firſt teſtator, Mall ſue execution, and would be liable 2 tt 
*« coſts of a nonſuit of him, and not the adminiſtrator 4e un 18% 
And though here the executor thould bring the action in bis ov | 
name, yet the debt recovered is aſſets in his hands, If execu” Ver, 


lives at London, and goods which teſtator died poſſeſſed of 377 ® 


Briſtol, yet the executor ſhall! have ſuch immediate poſſcthor c 
* {aca 
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« them, that he may maintain trover for them in his own name 
« againſt any converter of them and the damage: recovered ſhall 
« he aſſets in his hands; but if he does not recover ſo much in 
„damages, as really the goods were worth, and that happens not 
« through any fault of his, he ſhall anſwer for no more than he 
« recovers z as if the goods be periſhable goods, an before any 
default in him to preſerve them, or ſell them at due value, they 
are impaired, he thall not anſwer for the firſt value, but ſhall 
gie that matter in evidence, to diſcharge himſelf, But if one 
takes goods out of his poſſeſſion, he muſt ſue him that took them, 
to have an opportunity of diſcharging himſelf of anſwering more 
© in aſſets than he recovers. $» it executors will omit to tell the 
goods at a good price, and after they are taken from him, there 
* the value of the goods ſhall be affets in his hands, and not what 
he recovers, for there was a default in him; and in this caſe, if 
« the receipt was by the defendant after the plaintitt's marriage 
* with the executrix, the huſband alone ſhould have brought the 
action; but if the receipt were in the wife's time before the mar- 
„ rage, the huſband and wife ought to join in che action. So per 
„tat cur, defendant muſt have coſts. 6 Mod. 181. Salk. 207, 
* Tenkins & Ux. v. Plombe.” | 

13. Executor brought aſſumpſit for money of his teſtator had and 
received by the defendant, to the uſe of the plaimiſt, as executor, 
ind was nonſuit. And now the court was moved for a direction to 
the maſter to tax coſts, Et per curiam : He thall not pay coſts, for 
de *could not ſue but as executor ; and it is not material whether P * 
the money was received by the defendant fince the death of the 454 
laror, or before; for ſuppoſe it ſince, it is not aſſeis in the hands 
{ the executor till it is recovered ; but in trover and converſion, 


yg b . 
_ by 2n executor upon a trover and converſion, in the time of the 
_ tecutor, the executor if nonſuit ſliall pay the coſts ; for he need 


« name himſelf executor, and the goods are aſſets in the executor's 
ads, though he never recover them. 1 Ven. 190. do it an exe- 
wor will not go on to trial according to his notice, he thall pay 
als for that. Halt. 314. Eaves v. Mocato. | 
14. Upon being nonſuited, the queſtion was, whether the plain- 
bare coſts upon the ſtatute of 8 Elis. and held not. Ford v. 
us, Cro, Elz. 69. | 
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PRECEDENTS ON ACTIONS ON THE CASE. 


DECLARATIONS. 


For Executors and Adminiſtrators. 


DOR an executor for goods ſold and delivered. 1 Bro. 14. 
D Red. Dec. 40. 


For an executor upon a promiſe for the teſtator to deliver oats, 
bro, 30. Pl. gen. 42. 

For an executor againſt an executor of an executor, for money 
hay ſold, and for depaſturing of cattle. -1 Bro. 20. 

or an executor of an executor againſt an executor for money 
mowed, to be paid upon requeſt, Ro. Ent. 64. 

For an executor for attorney's fees, Wi. Ent. 51. 2 Inſt. Cl. 
„ Cla. Man. 86. 


an executor againſt an executor upon a promiſe to pay money 
wnlderation of forbearance, Bro. Red. 88. 

r an executor during the minority of an infant 
5 fold by the teſtator. Han. 1. 


tor an executor upon an account ſtated with the teſtator for goods 
i, nd money lent. Bro, Vad. Me. 30. Cl. Ma. 68. 2 fl. 


161, 


executor, for 
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For an executor againſt an attorney for money received, and 
money lent, Lev. Ent. 1. 


For Adminiſtrators. 


By an adminiſtrator for goods ſold by the inteſtate, CI. Man. gz, 
By an adminiſtrator for monies had and received for the inteſtate; 
uſe. 1 Bro. 11. | | 

Upon a promiſe for the forbearance of a ſuit. 1 Bro. 15. 

For meat, drink, &c. found by the inteſtate. Clift 49. 2 Ire 
Cl. 153. 
Th like for work and labour by the inteſtate, Thomp, 10. En. 
Red. 111. | 
By an adminiſtrator for non-performance of an award, Vid. 14. 
By an adminiſtrator for trover for money loſt by the inteſtate, 
Saund. 137. 

The like for taylor's work done by the inteſtate. 2 Saund, 371, 

By an adminiftrator during the minority of the infant, againſt an 
adminiſtrator for goods ſold and delivered. 1 Bro. 17. 

By an adminiſtrator during the minority of the infant, againſt an 
adminiſtrator, with the will annexed relating to the plowing and 
tilling of land. Clift 51. 

By an adminiſtrator againſt an executor, for money received for 
the inteſtate's uſe. Vid. 45. 

The like for attornies fees. Bro. Met. No. 9. Han. 4. 

By an adminiftrator of goods not adminiſtered, either by J. or I. 
with the will annexed. 2 Saung. 371. Bro. Vad. Me. 37. 

For an adminiſtrator during the minority of an executor, for not 
performing a promiſe made by the defendant, upon a ſale of tte 
intereſt ofa term, Cl. Man. 115. Bro. Vad. 35. ; 
| For an adminiſtrator of an inteſtate, who was cook of a hall n 
the univerſny of Oxford, againſt a ſtudent, for money laid our by 
the inteſtate, a grantum walerent for meat and drink, an infmul 
computaſſet, between the inteſtate and the defendant. Clift 40 

By an adminittrator againſt a ſtudent of the univerſry of Oxford, 
for meat and drink provided by the inteſtate. Clift 49, 

By an adminiſtrator where the inteſtate had begun a ſui: agunſt 
the defendant upon wo promiſes ; and the defendant, in conſidert- 
tion that the inteſtate would forbear any further proſecution, pro. 


miſed ro pay ſo much for expences laid out upon demand. 
Brown 15. 


P *456. 


Againſi Executors. the 


Againſt an executor, upon a promiſe made by the teſtitor, be. 


lating to goods ſold to a ſtranger by his direction. Keb. al 


p 
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Againſt an executor, upon a promiſe of the teſtator of the enjoy- 
ment of lands. Thom. 14. | | 

Againſt an executor for meat and drink provided for the teſtator. 
Thm. 21. Cl. M. 89. 

The like for _ fold to the teſtator. Han. 60. 

The like for fervice. 1 Saund. 264. 

The like for money lent. Bro. 28, 31. 

Againſt an executor, upon a promiſe made by the teſtator to ſave 
the plaintiff harmleſs. Bro. Vad. Me. 32. 2 Inft. Cl. 131. 

Againſt five executors brothers and ſiſters of che teſtator, and one 
other who was outlawed. Bro. Vad. Me. 34. 

Againſt an executor for money received for the plaintiff's uſe. 
Re. Dec. 39. 

Agiinſt an executor where a co-executor was dead, for money 
lent to the teſtator. Cl. A. 188. 

Againſt an executor by an executor, upon a promiſe of forbear- 
ance. Bro. Red. 88. | 

Againtt an executor upon a promiſe relating to marriage. 1 Bro, 
71. Han. 10, 42. Chft 4. 1 Br». 42. 

The like for curing diſeaſes. Pro. Red. 35. 

Againſt an executor upon a promiſe of forbearance. 1 Bro. 45. 
C!. Man. 82. 2 Infl, Cl. 164. 1 Bro. 65. 

Azainſt an executor by a legatee upon an agreement made by the 
executor and the legatee, relating to the payment of the plaintiff's 
legacy, Thompſon 7 3. | 

Againſt an executor upon a promiſe of the teſtator, that in conſi- 
deration that the plaintiff would marry his nephew, the teſtator 
would give the plaintiff all his goods at his death, except 100 I, 
which he would give his wife, with un averment, that his goods, 
beſdes his debts, and the 100 l. to be given to his wiſe, amounted 
to 380 J. Vi. Ent. 281. | 

Againſt an executor upon a promiſe made by the teſlator, that in 
conſideration the plaintiF would marry M. the teſtator promiſed to 
pay the plaintiff 30 I. 1 Bro, 71. Clift 54. 

Againſt an executor where the teſlator was indebted to the plain- 
nf, and the defendant having goods ſufficieut to pay the plaintift. 
In conſideration that the plaintiff wou'd give him a further day of 
payment, he promiſed to pay. 1 Pro. 45. 

e like of a marriage portion, 1 Bro, 65, 


Againſt Adminiſtrators. 


Againſt an adminiſtrator for curing diſeaſes, and work done for 
he inteſtate, Hay. 9. 

The like for the ſorbearanre of a ſuit. Han. 36. 

The like for goods ſold to the inteſtate, Ilan. 45. _ 

| c 
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The like upon ſeveral promiſes. 2 Mod. Int. 73. 

Againſt an adminiſtrator during the minority of an executor upon 
two promiſes, one on a ſtated account, and the other a ſpecial pro. 5 
miſe of a legacy. 2 Bro. 27. 

The like for money had and received by the inteſtate, 1 By. 7: 

Againſt an adminiſtrator during the minority of an executor, where 
the teſtator gave the plaintiff and his fiſters all his eſtate; and up 

a diſcourſe, the plaintiff required payment out of the inteſtate, 
effects; and the defendant, in conſideration of giving a day, pro. 
miſed to pay, &c. 2 Bro. 27. 

Againſt an adminiſtrator, where the inteſtate was indebted tothe 
Plaintiff upon a bond, and intended therefore to ſue out adminiſtn- 
tion; the defendant, in conſideration that the plaintiff would 10 
hinder the defendant of letters of adminiſtration, and would not ſve ch 
the defendant for that debt, he promiſed that the plaintiff ſhould 
not loſe one penny of his debt. 1 Brow. 34. 

Where the inteſtate was indebted to the plaintiff upon a bond, and 
the plaintiff intended to ſue the defendant for that debt, in conſle- 
ration that the plaintiff would forbear the ſuit, and would give the 

+ defendant time for the payment, he promiſed to pay, Cc. 1 bn 
56. Han. 36. 

Againſt an adminiſtrator where the teſtator was indebred to the 
Plaintiff for money had and received; and the plaintiff in order u 
obtain that debt, had ſued out a /atitat agairſt the defendant, and 
given him notice of it, who in conſideration that the plaintiff would 
not arreſt him, and would ceaſe from any further proſecution, pro- 
miſed to pay the coſts of ſuir. 1 Bro. 72. 

Againſt an adminiſtrator during the minority of an infant. 


P 9457. I By Huſband and Wife. | 

For huſband and wiſe adminiſtratrix of A. for goods fold by tis 25 
inteſtate. Thom, 71. ale 1 

The like for goods ſold after coverture by the adminiſtrat! | 

Bro. Vad. Me. 27. | 2 : h4 

For huſband and wife adminiſtratrix for 20 l. due to the intel pl: 

upon a promiſe made to the adminiſtrator after coyerture. * No 
68. Cl. Man, 54. t 8 : 
For huſband and wife for money lent the defendant by the 

while ſhe was ſole. Re. Dec. 107. 

Tien # wy | 

Againſt Huſband and Wife. if 

Againſt an adminiſtratrix and her huſband, upon a promi of , 

made by the woman when ſole. Rob, Ent, 105. Vid. 95 y the 
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Againſt huſband and wife for goods fold to the wife whilſt ſole, 


2 Bro. 28. Clift 9. : 
Againſt huſband and wife, in conſideration that the plaintiff would 
receive into his houſe his wife when ſole, and would find her meat, 
drink and lodging, that ſhe would pay as much as it was worth, 
Bro. Red. 29. 
Againſt huſband and wife executrix, for money paid by the plain- 
tif for the teſtator. Bro. Vad. Me. 38. * 


By a ſurviving Partner. 


Vide Title, For good ſold and delivered, Ic. and bills of ex- 
change. | 


By a furviving Merchant. 
Vide Title, For goods ſold and delivered, Oc. 


By the Uſher of the Black-Roa, 
Vide Title, For fees, 


DECLARATIONS IN ACTIONS UPON PROMISES 
IMPLIED. | 


For Money Lent. 


To be paid upon requeſt, 1 Bro. 12, 71. Mo. Int. 105 12. Ven. 

254. Bro. Vad, Me. 1, 2. Cl. Man. 95. 

To be paid at ſuch a feaſt. Pl. Gen. 45. 

For money received and borrowed of the plaintiff; and in con- 

hleration thereof the defendant promiſed ro pay the ſame to the 

mock, or to his order, upon demand, with intereſt. Bro. Met. 
ov. 31, 


For Money had and received to the Plaintiff s Uſe. 


For money received to the uſe of the plaintiff, Mo. Int. 6, 11. 
Bro Red. 11. 2 Saund, 117. 208. 

Where the defendant promiſed to pay 1218 guilders to the value 
of .21 1, for ſo much money before that time had and received ta 
| the plaintiff's uſe. Bro, Red. 80. | 
A8 The like of 450 guineas. Cſt 81. p 

os 


\ 


References to Precedents 


Fer Money laid out and expended, 


In conſideration. the plaintiff had paid 20 l. to the defendant, the 
defendant promiſed to pay the ſame to one S. to the uſe of the plau- 
tiff. 1 Bro. 11. 2 Fen, 254. "Fs 

In conſideration the plaintiff had bought coals for the uſe of the 
defendant, the defendant promiſed to repay the plaintiff fo mach 
as he paid for the ſame. Bro. Red. 85. | 

Where there was a diſcourſe between the pla intiff and defendant 
concerning a demiſe of lands, and repairing them; and in conſide- 
ration. that the plaintiff would rent the tenements, and repair then 
at his own expences, they being then in decay, the defendant une. 
took to pay ſo much money upon demand, as the plaintiff ſhould 
lay out about the repairs. 1 Bro. 12. 

Where the plaintiff, at the ſpecial inſtance and requeſt of the de. 
ſendant, had paid him 50 l. in conſideration thereof, the defendant 

| promiſed to pay the money to V. to the uſe of L. the like promiſe 
for 501. and another for 1001, 1 Brown. 5. 

In conſideration the plaintiff had bought for the defendant 4 tons 
of pewter, and had ſhipped, and conſigned it to parts beyond ſes, 
to the uſe of the defendant, he promiſed to pay, Cc. Bro, Red. 73, 


For Work and Labour, 


For taylor's work, and for neceſſaries found and provided for the 


ſame. 1 Bro. 71. Tho. 12. Han. 52. with an account fate! 
added. Han. 2, 10. 


For work and labour in a glaſ-houſe. Cl. Man. 68. 

For ſmith's work. CI. Man. 100. 

For printer's work. Re, Dec. 58. 

For work and labour in making ſpraywood. Clift 85. 

For weaving periwigs. Cl. Man. 8 3. 

A quantum meruit for buying and carrying ſeveral goods and mer- 
chandizes. Clift ob, 509, 

For work and labour in corking a ſhip. Cl:ft io. 

In conſideration the plaintiff would find workmen to cut woo, 
and bind it into bundles, the defendant promiſed to pay the moe: 
laid out, and for the workmens wages, and a quantum meruit is! 
the ſame. Han. 18. 


An indebitatus afſumpfit for plaiſterer's work, and for the matt- 
rials. Mo. Int. 3. 


The like for bricklayer's work. 2 Mo. Int. 37. 


}* "453, be like tor repairing and building houſes, Re. Dec. 20. 2 ds. 
Int, 38. 8 
Fs 


on Actions on the Caſe; 


Fir Gods and Merchandizes, and other Things ſold and delivered, or 
| to be del. wered. 


That in conſideration the plaintiff had ſold fix buſhels of peas, the 
defendant would pay ſo much as the beſt peas thould be ſold for, at 
the next market upon requeſt. 1 Bro. 28. 

lu conſideration the plaintiff had permitted the defendant to carry 
awav ſo many bricks and tiles as he pleaſed, the defendant promiſed 
to pay for the ſame, ſo much as bricks and tiles were fold for in 
that country on requeſt, 1 Brown. 28. 

Upon ſale of a gelding where part was paid, and a promiſe for 
the reſt at ſuch a feaſt 1 Brown. 29 

For the ſale of coal+ ſold and delivered at the rate of 4os. per 
hid. Han, 56, The like for goods ſold and delivered, 2 Inft, 
. 123. 

Tha the plain: iff being poſT-ſſed of lands on the demiſe of the de- 
fendant for three years to come: that the defendant in conſideration 
of 12d. paid by the plaintiff, undertook to pay to the plaintiff 10 l. 
upon demand ; and if che defendant did not turn the plaintiff out of 
poſſeſſion by a ſuit in law, and ſhould not cauſe a demiſe which he 
did formerly made to be rendered void before the end of the term. 
bro Red. 117, 

In conſideration the plainriff had fold the defendant two oxen for 
** he promiſed to pay 10 l. upon demand. 1 Brown. 40. Bro. 
ad. Me 3. 

Againtt h+.ſband and wife, in conſideration the plaintiff had ſold 
the defendant's wife before her marriage divers merchandizes for 
20% which (Ne promiſed to pay upon demand. 2 Brown, 28, The 
like, ( 87. 

In conſi !eration that the plaintiff would ſell the defendant the 
gals growing upon the paſture for 5 1. defendant promiſed to pay 
be money upon requeſt. 7%. 12. The like, Clift 61. and ſo 
much to plain1iff laid our for mowing, Cc. 

For turnip. growing and ſold. Clift 64. 

for hemp and graſs growing and ſold, Clift, 

Por ſhoes fold. 14. 8 

la corfideration that the plaintiff would ſell the defendant 18 
buhele of barley, at the rate of 2.5. 6d, per buſhel, the defendant 
pom fed to pay the plaintiff upon demand. Tho. 18. 

The like for barley ſhipped on board a ſhip, and to pay for ſuch 
mate- Fork and labour. C/ ft gog. 
fſungfit for money upon promiſes, in exchange for goods of the 
Puniff with goods of the defendant, and reciprocal promiſes 
wen the parties, upon which the plaintiff hath performed, and 
be cefendant not. Vid. 53. Clift 71, 72. Th 
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References of Precedents 


The like for money on a promiſe, in exchange of the plaintif 
mare for the defendant's horſe. Ro. Ent. 63. The like of a geld. 
ing ſor a gelding, and 40 buſhels of oats. Clift 73. | 

The like of a mare and 40 buſhels of coals. Id. go. 

Indehit aſſump” for 40 l. for butcher's meat fold, Han. 60. (! 
Man. 91. | 
In conſideration that the plaintiff would ſell the defendant ext; 
at ſeveral prices, the defendant promifed to pay upon demand, 
whereof part was paid. Bro. Red. 23. Cl. Man, 92. 2 luft. C. 
120, 122. 

For ſheep ſold, and depaſturing. Id. 65. 

In conſideration that the plaintiff would ſell the defendant 10 
ſheep for 4 1. the defendant would pay at ſuch a day. Ms, Int. g 
The like. 2 Inft. Cl. 124. | 

For bread ſold and delivered. Cl. Man. 95. The like for lead, 
ä þe | 8 

In conſideration that the plaintiff would ſell 10 yards of frize, &. 
that he would pay the value of them, CI. Man, 101. 2 Huf. C 
144. 

For malt at the rate and price of 2 8. 4 d. per ſtrike, 2 Uf. C 
144. Cl. Man. 102, 8 
For as much as cloths fold, called Dewonfhire kerſeys wee 
worth, CJ. Man. 103. 0 | 

The like for tobacco and pipes upon a ſpecial colloquium, ( 
Man. 104. 

An aſſumpſit to pay the plaintiff for Spani/h cloth ſold by bim v 
J. S. if he made default in payment of the ſame. C7 Man. 112. 

By a ſpecial original in the king's bench, where the defencan, 
in conſideration that the plaintiff had fold and delivered him a n 
Tor 51. promiſed to pay the ſaid ſum to the plaintiff, CI. Man. 122, 


For hrewood bought to be paid at a day to come. Re. Dec. 42. 


For ſtocks of root- wood ſold to the defendant. Re. Dec. 66. 

For beer fold by a brewer, Cl. Af. 184. 

Where the defendant promiſed to pay, at ſuch a feaſt, the tt 
mainder of money due for lambs fold. CI. Af. 230. 


P *459. *By a ſurviving partner for an horſe ſold and delivered, and 


quantum val-bat for the ſame. 2 Mo. Int. 77. 2 Saund. 122. 
| By a ſurviving merchant on an indebitatus aſſumpſit, for mou] 
lent, and for goods fold and delivered. 2 Mod. Int. 79. 
Upon an aſſumęſit for a ſhip ſold and delivered, and another of 
fſumpfit for money had and received. Bro. Red. 74. ; 
An indebitatus afſampfit for money fold and aſſigned in the c. 
phans tund. Clift. 575. 
' By an aſſignee ofs bankrupt for goods ſold to the defend 
the bankrupt. CL Af..282. Clift 75. 
For medicines fold and delivered. Cl, Man. 94. h 


0 


on Actions on the Caſe. 


ja conſideration that the plaintiff had ſold the defendant 48 packs 
of wool, the defendant promiſed to pay 16 d. per pound, or accord- 
ing to the beſt price, in the month of October next following, Cl:ft 58. 
For a gold ring with ſeven precious ſtones ſet therein, ſold for 
60 l. to be paid at che birth of the defendant's firſt child. Bro. Vad. 
Me. 4. The like for a mare. Clift 62. F 

That the plaintiff ſold to D. 4 oxen for 301. to be paid upon the 
delivery, and part thereof paid; the defendant in conſideration the 
plaiotiff had delivered to the ſaid D. the oxen, promiled to pay the 
plaintiff. Ro Ent. 8. 

An indebitatus aſſumpfit for divers wares and merchandizes ſold 
and delivered, CI. Man 80. Re. Dec. 36, 61. 

In conſideration that the plaintiff had ſold the defendant ꝙ weighs 
of cheeſe at ſuch a price, the defendant promiſed to pay for the 


ad, lame at ſuch a feaſt. Pl. Gen. 21. 

That the plaintiff ſold the defendant 50 pieces of cloth containing 
th 2721 ells at the rate of 2s. 6 d. for every ell, amounting to 351 |. 
0 which the defendant promiſed to pay within two months after the 


delivery; and upon the delivery thereof promiſed to procure A. to 
be bound for the payment of the money at the fame time. Vid. 97, 
Ro, Ent. 110. | 


Other ſpecial Promiſes for Payment of Money, 


im © To pay fo much money if the plaintiff ſhould prove N. to be a 
11 conſederate with robbers. Re. Dec. 29. | 
ndam, Topay 25. for every day the defendant ſhould keep two geldings - 


ww of the plaintiff's beyond ten days. CI Man. 71, 

126 ln conſideration that the plaintiff would permit the defendant to 
carry wood out of the plaintiff's cloſe, the defendant promiſed 10 
pay the plaintiff ſo much money, as the plaintiff thould ſuſtain 
damage by carrying the wood. 1 Brown. 36. 

In conſideration that the plaintiff would waye his part of the 
goods, which deſcended to him from his father for his part, the 
and defendant promiſed to pay the plaintiff 30 I. Ro, Ent. 32. 

In conſideration that the plaintiff would pay to the defendant all 


- monef ſum; of money which the defendant, as his attorney, ſhould lay out 
n poſecuring W. at the plaintiff's ſuit upon a bond, and the de- 
ther / fendant's fees, the defendant undertook, that if he ſhould not 


recover the money due, to pay the plaintiff out of his own monies. 

the 07 Re. Ent. 35. 

_ Them the plaintiff had impounded cattle damage-fezant, and at 

adant bf -n defendant's requeſt had delivered them again. In conſideration 
thereof the defendant undertook, that if the cattle were not brought 


back to the pound (to be from thence diſcharged by law) to 
the plaintiff 100 8. Ro. Ent. 102. RY * 
| | In 
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In conſideration the plaintiff being an innkeeper would permit the 
defendant to be tapſter in the inn; the defendant undertook to 
the plaintiff 20 8. for every hogſhead upon demand, after it ſhoyl1 
be ſold. 1 Brown. 58. KG 

That one S. was indebted to the plaintiff in a ſum not exceedir 
121. and that the defendant (as he alledged) was indebted to $ in 
12 |. in confideration that the plaintiff would procure an order under 
the hand of S. for the payment of the money which the defendan 
owed S. or any part thereof, the defendant promiſed to pay; another 
promiſe, that in conſideration the plaintiff had procured an order 
from one S. directed to the defendant, and thereby required the 
defendant upon fight thereof to pay the plaintiff 5 l. and place it u 
the account of S. the defendant promiſed to pay, c. 2 Ven 69, 

That J. had pawned a cup to the plaintiff for 60 l. and in cyrf. 
deration that the plainriff would deliver the cup to the deſendam, 
the defendant promiſed to pay, Wc. 1 Brown. 54. 

The defendant being enliſted for a ſoldier to go beyond fea, n 
confiderarion the plaintiff would procure his diſcharge, the defend. 
ant promiſed to pay the plaintiff 81, 1 Brown..10, 

In conſideration the plaintiff being a baker, would give the de. 
fendaat, a miller double toll for grinding his corn; the defendzn 
had undertaken to carry the plaintiff's corn from any market-town 
to the mill, within 14 miles fron thence ; and in conſideration the 
plaimiff would releaſe the defendant from the promiſe, and carry 
the corn himſelf to the mill, the defendant promiſed to pay th: 
plaintiff ten pounds. 1 Brown 81, | 

The plaintiff at the requeſt of the defendant had endeavoured for 
the king's pardon for the defendant committed for murder; and the 
defendant afterwards, in conſideration thereof, promiſed to pay tit 
plaintiff 100 l. 

Where the plaintiff by his induſtry had obtained the king's par 
for the defendant's ſon, and one S. indicted for felony, and ha lit 
out 421. therein. In conſideration thereof, the defendant promiſe!, 
that it J. S. would not pay the ſaid 42 l. within a year, that b: 
would pay the ſame. Bro. Red. 28. 

In conſideration that the plaintiff would go to the maſter of ie 
rolls, and ſhew an authority, which the plaintiff had for vaca'l";? 
recognizance in chancery, the defendant promiſed to pay the pt 
tiff 5 l. or give him a gelding before ſuch a time. Ro. Ent. 31. 

In conſideration that the plaintiff would obtain for the defender 
the office of the queen's gun-maker, the defendant promiſed to ja 
the plaintiff 201. Ro. Ent. 74. 101. | 

In conſideration that the plaintiff would procure the defence 
be tenant of an inn, the defendant promiſed to pay the plaintif 5) 
No. Ent. 69. a 

The defendant had publiſhed a felonions taking of ſeveral oy 
and in conſideration that the plaintiff, or any perſon 1 


on Actions on the Caſe. 


dice of the goods, ſo as they might be reſtored, the defendant 
promiſed to pay 20 l. to ſuch perſon, who ſhould give ſuch notice. 


Bro, Met. 6. 


Declarations upon Promiſes to deliver ſomewhat to the Defendant, 


In conſideration that the plaintiff would pay the defendant money 
doe to him upon a bond, the defendant promiſed to deliver up to 
the plaintiff the bond to be cancelled 1 Brown. 29. 

That the defendant had ſold to the plaintift fifry combs of barley 
o 20 l. the defendant in conſideration of 6 d. paid in hand, and 201. 

u the delivery of the barley, undertook to deliver the harley at the 
plaintiff's houſe, before ſuch a feaſt. 1 Brown. 67. Thy. 18. Clift 
95. 9*, Hern 123. 

I, I cos ſi leration that the pl intiff had undertaken to pay the de- 
ſendant 8 1, upon demand, the defendant promiſed to deliver tothe 
plaintiff 40 dozen of candles upon demand. 1 Brown, 67. The like 
ſor tallow not delivered. cf 91. 

The like for ihcep-fkins. Cift 93. 

The like for cubi: wood. Clift 26. 

The like for wine ſold, and nor delivered. C7/ft 948. 


town In conſideration of a gelding delivered to the detendant, he pro- 
n the niſed to re-deliver it to the plaintiff at ſuch a time, or pay for the 
cat 


lame, PI. Gen. 43. CI. Man. 77. Re Dec 14. Clift 64. 

In conſideration that the defendant had lent the plaintiff a ſaddle, 
ne promiſed to re-deliver it, Cl-ft go, 

The like for ſacks lent to the defendant. CT. Man. 110. 

For not delivering hops according to the defendant's bargain, 
br. Jad. Me. 11. Clift 92, 94. The like for hempſeed. Clift 94. 

The like for hay. 2-[nft. Cl 125. 

The like for a horſe. 9 Mod. Int. 33. 

The like for wheat, Clift 96. 

The like for barley. (I ft 97, 99. 

The like for bricks. Cl ft 99. 

The like for trees. Lid. 

That the plaintiff had delivered ro the defendant goods as a pledge 
'or money borrowed, which the defendant upon rendering the 
money, refuſed to re-deliver. Bro. Red, 69. Bro. Vad. Me. 10. 

in conſideration that the plaintiff Wo execute a bond to the 
defendant, for the payment of 601 ar ſuch a feaſt, the defend- 
i promiſed the plaintiff ſuch goods. B Cen 60. 

For an execuror in conſideration of 66 5. and 8 d. paid the de- 
nant by the reſtator, the defendant promiſed to deliver ten quar- 
ters of oars at ſuch a day. 1 Brown. 30. | 

at the plaintiff delivered to the defendant a gold chain to keep 
Leh, in conſideration thereof, the defendant promiſed to 2 

# the 
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the chain, or pay zo l. at Eafter then next. Bro. Vad. Me, 6, , 
Brownl. 106. Raſt, Ent. 8. | 

That the defendant was indebted to the plaintiff in 20 l. for the 
rent of a farm, for which the plaintiff had diſtrained ſeven gelding; 
whereupon the defendaut, in conſideration that the plaintiff would 
releaſe the ſeven geldings, promiſed to re- deliver the geldings, or 
pav the ſaid 20 l. Re. Dec. 73. 
In conſideration that the plaintiff had delivered the defendut 
4 horſe by way of exchange, the deſendant promiſed to pay 19, 
and deliver him a colt to ſuch a vaule. CI. Af. 199. 

Where the defendant promiſed to deliver money to one |, |, 
which the plaintiff had delivered to the defendant. Cl. Af. 20g, 

For that the defendant had withheld, and not delivered to the 
plaintiff evidences delivered to him to keep Cl. Af. 212. 

For not re-delivering money delivered to the defendant's wife 
Cl. Af. 273. | 

That the defendant in conſideration of a price agreed up, 
promiſed to deliver the plaintiff all the fowls which the defendant 
ſhould buy after that time and before S/rove-Tide, Clift 89. The 
like for 80 pounds of ſtone-pruens. Clift 89. 

Againſt the maſter of a ſhip, who had not delivered part of tie 
goods put on board according to a bill of loading. AA 50. 

Where a diſcourſe was had between the plaintiff and defendim, 
for lending the defendant money upon a mortgage; and the defen- 
dant in conſideration that the plaintiff would deliver to C. ſuch 
goods, the plaintiff promiſed to accept the ſame in part of payment 
or deliver them back again, Ra. Ent. 3. 


Upon Promiſes relating to the giving a Day of Payment. 
Where the lord of a manor had impoſed a fine of 20]. for al. 


mittance, in conſideration that the plaintiff would give the defer- 
dant time till the next court, he promiſed to pay, 2 1 Brown, 9 

Where the defendant was indebted to the plaintiff in 56|. fot 
money received by the defendant to the plaintiff's uſe, in conſiders 
tion he would forbear till ſuch a day, the defendant promiſed v 
pay, Cc. 1 Brown. 75. | : 

The like where the money was laid out by the plaintiff for de 
defendant. 1 Brown. 75. Ro. Ent. 100, 

The like where the defendant was indebted for goods ſold and 
delivered. Ro. Ent. 101. 

The like where the plaintiff's grandfather had given him a leg: 
which was to continue in the defendant's hands till he came 91395 
and he to pay the plaintiff intereſt in the mean time ; and whe 
came of age, in conſideration of giving a day of payment, the de 
ſendant promiſed to pay, Ic. Bro, Red, 15, 


Vit 


on Actions on tae Caſe. 


Vide Title Executors. 

The like Adminiſtrators. | 
Againſt an huſband and wiſe adminiſtratrix, where the inteſtate 
as bound to the plaintiff upon a bond, and the plaintiff in order to 
over the debt, intended to put the bond in ſuit, wherepf the 
ſe while ſole had notice; and in conſideration thereof, and that 
he plaintiff would forbear the ſuir, the promiſed to pay the coſts 
nmediately, and the debt within a reaſonable time. Vid. Rob. 
nt. 105, 1 

Where 7. gave ſeveral legacies to the plaintiffs children, who 
tended to ſue the plaintiff for the ſame as executor, whereof the 
leſendant had notice; and the defendant undertook to procure his 
ildren to forbear ſuing him till ſuch a feaſt, promiſed to pay the 
ainr'ff to the uſe of his children, the ſeveral legacies at that feaſt, 


* Brown, 7 1. 
* Upon Promiſes relating to Forbgarance of Suits, 


Where the plaintiff had let the defendant a horfe to ride a 
wrey, and the plaintiff had ſued him for miſuſing his horſe * in 
enſideration that the plaintiff would write to his attorney to deſiſt 
the ſuir, the defendant promiſed to pay the plaintiff 10l. and to 
uy the attorney's bill. 1 Brown. 20. | 

ln conſideration that the plaintiff being the maſter of the court 
i! wards, and the defendant having a ſuit againſt him then depend- 
z in that court, would get the ſuit diſmiſſed, the defenzant pro- 
uſed to ſecure 4ol. a year upon the plaintiff, during the life of the 
elendant's wife, and pay him 1001. upon the diſmiſſion. 1 Brown, 
1 

Where the defendant was indebted to the plaintiff in ol. and 
be plaintiff intended to ſue for the ſame ; in conſideration that the 
Jannff would not proſecute the ſuit, the defendant promiſed to pay 
de plaintiff the 4th part of the debt, and to become bound for the 


a. 5 eidue. 1 Brown. 52, 
len. Where the defendant, who was adminiſtratrix to her huſband, 
iſed w do was indebred to the plaintiff in 40s. and the plaintiff had paid 


ney due upon a bond wherein the defendant's huſband was bound 

an him, whereof the defendant had notice; in *conſfideration 

Q the plaintiff would not proſecute the defendant as adminiſtratrix, 

. 1 would ſtay two months, the defendant promiſed to pay, 

l Brown, 53, 

Where there was a controverſy between the plaintiff and deſen- 
in the ſpiritual court, about repairs of a chancel, wherein ſen- 


= ace had been pronounced for the defendant againſt the plaintiff ; 
che be intending to appeal to the court of arches, in conſideration 


that 
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that the plaintiff would not proſecute the appeal, the defendant pro- 
miſed to pay the plaintiff 40s. 2 Brown. 4. | 

Where the defendant was indebred to the plaintiff in 100], ans 
he intended to ſue the defendaar for the ſame, and had given hin 
ſuch notice; in confi leratton tha: the plaintiff would not ſue hin 
till his return from G. the defendant promiſed to pav, Ec. Thy, 2. 

Where the defendant, in conſideration the plaintiff would caufe 
a trial at the aſſizes to be ſtopped, and would nor any further pr. 
ceed, the defendant promiſed to pay, &c. Gol. tor the colts of the 
ſuit in a fortnight, Han. 51. . 


Upon Promiſes of Forbearance of a Suit againſt a third Prſu, 


Where the plaintiff had recovered a judgment in the comma 
pleas againſt R. and VJ. upon an agreement, and intended to ſue 
them upon that judgment; the detendant in confideration that the 
plaintiff would not proſecute them any further, promiſed to pay 
the plaintiff the debt at ſuch a day, and the coſts at another dy, 
Han. 33. 

If conſideration that the plaintiff would not proſecute a ſut 
againſt the defendant's fon, the defendant promiſed to pay the 
debt. Pl. Gen. 54 

In conſideration that the plaintiff would deſiſt from proſecuting 
the defendant's brother for 12]. reſidue of a greater ſam, the de 
fendant promiſed ro pay, &c Re. Dec. 43. 

The like for the debt of a ſtranger. Ibm. 45. 

In conſideration of withdrawing a ſuit in the court of admin 
againſt G. J. and L. G. being the defendant's creditors, he promiled 
to pay the plaintiff. Cl, Af. 89. | 

In conſideration that the plain: iff let one T. S. out of priſon, where 
he was derained at the plaintiff's ſuit, the defendant promiſed t 
pay, fc. Bro. Red. 87. Cl. A 265. 

Where the defendant, in conſideration that the plaint ff woull 
forbear a ſuir in an ejectment, promiſed to deliver poſſcfſion wi. 
in a month, and pay the arrears of rent, Re. Dec. 16. 

In conſideration that the plain:iff would dilchirge the defendat 
out of priſon, who was there at the ſuit of the plaintiff, the delt. 
dant promiſed to pay, c. CI. Af. 265. 

In conſideration that the pliint ff would not proſerute the den 
dant in an action of treſpaſs, the defendant promited to pay, -* 
Cl. Man. 1 24. 

Againſt huſbpnd and wife, where the wife, while ſhe was los 
was indebted to the plain.iff in 351. for the recovery whereo! tes 
plainiiff intended o proſecute the defendant ; and the deſendant Þ 
conſideration that the plaint iff would not proſecute hi _ 
ſuir, promiſed to pay 51. per Arn, till 351, was fully paid. l, 
Int. 24. 


9 
Sec 
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Pro- 7 8 
re Special Promiſes for the Payment. of Money for a third Perſon. 
mn | | g 8 
e bim In Conſideration that the plaintiff being the lord of the manor, 
. 24. would admit E. tenant of .cuſtomary lands held of his mannor, the 
eu defendant promiſed to pay 251. for the fine aſſeſſed, for the admiſſi - 
* on, at ſuch a day. Ro. Ent. 25. f 
of the That R. the defendant's ſon was indebted to the plaintiff in zool. 
nd the plaintiff had paid for R. 20), part of a debt due upon a 
bond, wherein the plaintiff was bound for R. upon a diſcourſe had 
| between the plaintiff and the defendant ; in conſideration that the 
em. plaintiff would ſhew the defendant the ſaid bond, the defendant 
undertook to pay ſuch monies upon demand, as R. then owed the 
_ plaintiff, 1 Bro, 13. 5 l 10% e e 
to ſue la conſideration that the plaintiff would lend J. and A. 2ol. for 
bat the er mouths, the defendant promiſed to pay the ſame with . intereſt 
wy = demand after the end of the fix months, if F. and A. did not. 
; 175. 31. 1 27365 e | | e fe 
10 Ih conſideration that the plaintiff had ſold: to E. the defendant's 
; 2 laughter divers goods, wares, &c, and had laid out monies for the 
a aid E. in the whole amounting to 71. the defendant promiſed to 
7 jay the ſame upon demand. 1 Bro. 47. FR 
: F. The like promiſe for elothes fold to the defendant's ſon. at his 
wee requeſt, Mo. Int. 22. „ * e 
miralty | MY 
romiled * Promiſes relating to Meat and Drink provided for a third Perſon. P * 46 3* 
ne" BY in conſideration. that the plaintiff would provide meat, ö 
. Irnk, lodging and firing for ſuch perſons as the defendant ſhould F 
T woull bring, the defendant promiſed to pay ſo much for meat and drink, | 
goa” much for lodging, and ſo much for fire. 3 Brownl. 4. 


la conſideration that if the plaintiff would receive in his houſe the 
tlendant's ſon, and would inſtruct him in muſick, and find him 
n other neceſſaries, the defendant promiſed to pay the plaintiff for 
de keeping and ſchooling of his ſon, and for neceſſaries. 


en, 166. 


The like for a daughter. Nob. Ent. 13. lad e e ge 

In conſideration that the plaintiff would it one J. to be a 

m ſuch a time, the defendant — to pay the plaintiff 

Wend a quantum meruit for the ſame, 1 Brown. 68. 

in conſideration that the plaintiff would procure the defendant's _ 

lard to be dieted and nurſed, the defendant promiſed to pay ſo 

ch ar it was worth ; and another promiſe in conſideration that the 

* had procured the defendant's baſtard to be nurſed for the 
SL Qq | ſpace 


— 


W 
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ſpace of 112 weeks, at the rate of 2s. per week, amounting to 
111. 4s. the defendant promiſed to pay, &c. 1 Brown. 82. 

In conſideration that the plaintiff as tutor in a college, had un- 
dertaken the care and tuition of the defendant's ſon, and laid out 


for him 91]. that the defendant promiſed to pay the plaintiff the 


money laid out, and for the tuition as much as it is worth. 71 
12 Hern 233. N 


Promiſes relating to Meat and Drink, and other Neceſſaries provided 
for the Defendant himſelf, 


In conſideration that the plaintiff would provide for the deſen- 
dant, who was then ſheriff of the county of G. mear, drink, wine, 
and other neceſſaries, for the time of the aſſizes, the defendant 
promiſed to pay ſo much money for the ſame, as one JF had paid, 
when he was ſheriff. Han. 49. erbat 25 

- The plaintiff being the keeper of the county gaol of G. the deſen- 
dant being a priſoner there, in conſideration that the plaintiff would 
provide the defendant ſufficient meat, drink, and lodging, the de- 
fendant promiſed to pay as much as it was worth. 1 Brown, 10. 
The like by the keeper of the gate-houſe'upon a promiſe to pay 
218. a week, to wit, ad. for dinner, 1 2d. for fupper, and 120, 
for a bed every night, Bro. Red. 30. 1 Brown. 219, 
Upon an indebitatus aſſumpſit, for a hogſhead of white-wine, and 
another indebitatus for meat and drink for the defendant, and pro- 
vender for his horſe, and a quantum meruit for the ſame, and an 


inſimul computaſſet. 2 Vent. 279. Cl. Man. 62, 


| RS 

For mear, drink and lodging for the defendant and his friends 

Re. Decl. 38. 25 8 | 
Upon ſeveral afſump/its for victuals. Rob. Ent. 41. 


Promiſes relating to Marviages. 


' Upon an agreement made between the plaintiff and the defen- 
dant, upon a marriage to be had between the plaintiff's ſon, and 
the defendant's daughter; in conſideration that the plaintiff had 
undertaken to perform the agreement on his part, the defendant 
promiſed to pay the marriage portion at ſeyeral days, and a demur- 


- * 


ter rhererv, Mi. Ent: 93. ich ; 
In conſideration that the plaintiff had Before that time married 
the daughter of the defendant, he undertook to pay the plaintit 
61. 138. 4d. within two years then next following. 1 Bro. 47. 
In conſideration that the plaintiff would marry A. a friend of the 
defendant's, he undertobk to pay 10l. and deſray the charges of the 
wedding dinner. Bro, V. M. 8 505 


TEE | Agia 


on Actions on the Caſe. 


. Againſt the brother of the deceaſed who owed the plaintiff 4ol. 
to be paid on the day of marriage or day of death ; another pro- 
* miſe upon a diſcourſe between the plaintiff and the defendant, if 


| 
{ 
' 
1 
| 
| 
| 
| 


— — 


ut the plaintiff would prove the death by the oath of witneſſes, which 
ie he did. Red. Decl. 54. | 
4 In conſideration that the plaintiff would marry one of the defen- 


dant's daughters, he promiſed to pay the plaintiff 201. upon the 
day of marriage, and to give the plaintiff as much money, beſide 
the 201. as he gave with any other of his daughters in marriage, 
led with an averment, that he gave one of his daughters 110l. for her 
marriage portion. Tho. 20. Han. 13. 
Upon murvalt promiſes of marriage between the plaintiff and 
en- defendant. 2 Mod. Int. 107. Viil. 1 z. | 
ine, In conſideration that the plaintiff would marry a daughter of the P * 464, 
lant defendant, he promiſed to pay the plaintiff 120]. and to give her 
aid, two ſuits of clothes at the day of marriage. Rob. Ent. 39. Ero. 
Vad. Me. 41. 
fen- The like upon a promiſe by the defendant, to pay the pla intiff 
duld tool. marks. Bro. Red. 24. 


— 1. I” I —_—_— 
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de- The like to pay the plaintiff goods and money to the value of 

(0, 100], Han, 42, 43, 1 

) pay The like to marry the defendant's ſiſter. Cl. Af. 271. | | 

12d, OY like to marry the defendant's couſin, Rob. En. 105. Cl. | 
an. 145. | 

„ and Upon a diſcourſe of marriage then to be had between the plaintiff 

| pro- and E. in conſideration of 1 2s. paid by the defendant to the plain- 


fr; the plaintiff promiſed to pay the defendant 208. on the day of 
marriage. Bro. Vad. Me. 10. 
In conſideration that the plaintiff would expedite a propoſal of 
marriage between him and M, the defendant's daughter a widow, 
ind one L. the defendant promiſed, that if the portion of M. ſhonld 
by an inventory exhibited be leſs than 1000]. the defendant promiſ- 
d make it 1000}. Rob. Ent. 52. Hern. 191. in Engli/h. 
Where the plaintiff was ſeiſed of copyhold lands, that in conſi- 
eration the plaintiff would marry his daughter, the plaintiff pro- 
: deſen- WF niſed him an eſtate therein, and to ſurrender the tenements to the 
on, and uſe of the plaintiff for life. 3 Brown. 48. in Engli/h. | 
iff had In conſideration that the plaintiff would permit the defendant's ſon 
ſendant o marry the plaintiffs daughter, and that the plaintiff would ſur- 
demur- BW render. copy hold lands to their uſe, the defendant promiſed to pay 
; eplaintiff 101. 4 19. 
married 
plaintiff 
30 the 
es of the 
n 
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Upon Promiſes relating to Feeding of Cattle. 


In conſideration that the plaintiff would depaſture a colt for the 

2 the defendant promiſed to pay as much as it was worth, 
ho. 15. 

In 3 that the plaintiff would depaſture ten ſteers for 
the defendant for the ſpace of five weeks, the defendant promiſed to 
pay the plaintiff 30s. and in conſideration that the plaintiff would 
depaſture for the defendant other ſteers for ſo long time, the defen- 
dant promiſed to pay as much as it was worth. . Han. 37. 

- Upon an infimul computaſſet for the depaſturing of ſheep, If. 
nt. 12. 

For an executor againſt an executor of an executor, for depal- 
turing cattle by the plaintiff's teſtator, for the defendant's teſtator, 
a quantum meruit for the ſame ; the like for hay ſold. 1 Brown, 


20. 
That the defendant on ſelling ſheep to the plaintiff, then in cul- 
tody of E. D. to feed, promiſed to pay E D. for the feeding, and 
to diſcharge the plaintiff therefrom, which he had not done. C. 
A Clift. 65, 66, 67. 
For the plaintiff's feeding of lambs till ſuch a feaſt, which he had 
ſold to the defendant. Cl. AJ. 2 30. 

Other aſſump/its for feeding cattle. CI. Man. 152. Cl. Af. z70. 

That in conſideration that the plaintiff would receive into his im 
in London, two geldings of the defendant to be kept in a ſtable with 
oats, hay, and other neceſſaries, the defendant promiſed to pay 
quantum walerent, and one gelding was kept there for 18 days, and 
the other 120 days. 3 Brown. 47. 

In conſideration that the plaintiff would depaſture for the defer- 
dant, the defendant promiſed to pay as much as ic was worth, and 
another indebitatus aſſumpſit, and a quantum walerent for ſeeding 
cows all the winter. 3 Brown. 55. 
; | 


| 
For Curing Diſeaſes. 


An indebitatus aſſumpfit, and quantum meruit for curing the defer 
dant of a broken leg. Vid. 5 Mo. Int. 5. Cl. Man, 5 9. 

An indebitatus aſſumpſit for work and labour, employed in curing 
the defendant, and for providing and adminiſtering medicines by 1 
doctor of phyſick, and a guantum meruit for the ſame. Vid. <2. 

Againſt an executor upon a promiſe of the teſtator to py zol 
for curing of a diſeaſe called a rupture, whereof 15]. had beet 
paid. Bro. Red. 35. 1 Brown. 231. 

The like of a diſeaſe called the king's evil. Cl. Man, 130. Fo 


R 


on Actions on the Caſe. 


For a ſurgeon retained, to cure a diſeaſe called a running of the 
reins, for 40s. to be paid upon the cure, and the defendant refuſed 
to uſe the plaiſters and phyſick prepared for him, or to pay the 
plaintiff for the ſame. Bro. Red. 45. 1 Brown. 251. 

A quantum meruit for curing the defendant's horſe of the ſtaggers. 


e 
g Ro, Ent. 32. hey | 

An aſumpfit to pay the plaintiff zol. in hand, and after the cure p. 
performed zol. in conſideration the plaintiff would cure the deſen- 


0 dant's daughter of a broken thigh, 3 Brown. 43. Hern 249. 
10 By an apothecary for adminiſtering medicines to a third perſon. 
n- Lill. Ent. 24. 36. ; 

By a doctor of phyſic. Lill. 25. 


1. By a phyſician for curing the defendant's wife of a lunaey. Lill. 
Ent. 25, | 

af. An indebitatus aſſumpſit for a ſurgeon's ſalary in a voyage, and 

tor, 2 quantum meruit for the ſame. Vid. 51. 


The like for other cures performed by a ſurgeon, Cl. Man, 59. 
Re, Dec. 52. 2 Infl. Cl. 141. 142. 


Upon Promiſes relating to Awards, 


Where the plaintiff and defendant had ſubmitted themſelves to 
in award concerning treſpaſſes, and the defendant, in conſideration 
of the ſubmiſſion, and of ſix pence paid, and of the plaintiff's pro- 
miſe to perform the award, the defendant promiſed, that if he did 


* not perform the award, he would pay the plaintiff 201. 2 Brozen. 

0 pay 15. Bro. Red. 41, 80. 

„ and _ The like upon a treſpaſs and aſſault. Han. 13. The like upon 
leveral other controverſies. Bro. Red. 41, 11. 1 Saund, 28. 

leser The like of all actions and ſuits, Ic. Tho. 19. 

„ and Where the plaintiff and defendant ſubmitted themſelves to an 

eeding iward, concerning ſeveral debrs, demands and accounts, which 
were between the plaintiff and defendant, and two others; and if 
the arbitrators ſhould not make the award before ſuch a feaſt, that 
then = would ſtand to the award of an umpire z and in conſide- 
ation of ſix pence paid, and of the plaintiff's promiſe to perform 
de award, the defendant promiſed, and that if he did perform the 

» deſer- avard, he would pay the plaintiff 100], the umpire made an award 
*hich the defendant had not performed. Mi. Ent. 470. Co. Ent, 

\ curing „ Bruni. 24.3. 

es by 4 Where there were controverſies between the plaintiff and defen- 

_ Gn, who had ſubmitted themſelves to an award . and in conſide- 

ay 20] * that the plaintiff would ceaſe all his ſuits, the defendant un- 

id beet Mook to pay the plaintiff 20l. if the controverſies were not deter- 


aned by arbitrators, Ro. Ent. 101. 
Where 
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Where the plaintiff and defendant ſubmitted themſelves to an 
award of an arbitrator of matters in litigation depending between 
them; and in conſideration that the plaintiff had undertaken 10 
perform the award on his part, the defendant undertook to perſorm 
the award on his part, which he had not done. Bro. Red. 111, 

Upon an award of ſeveral matters in difference, that the deſen- 
dant ſhould pay 4ol. upon requeſt, if he ſhould not ſtand to the 
award of F. B. but dath not aver any requeſt ; therefore held ill 
1 Saund. 28. 

Upon a reference to an arbitrator, upon a diſcourſe concerning 
exchanging of horſes. 2 Mo. Int. 51. Clift 72. 


' Promiſes upon Wagers. 


In conſideration of 5s. depoſited by the plaintiff to the uſe of the 
defendant in the cockpit, where two cocks were fighting, the defer- 
dant undertook to pay the plaintiff rol. if ſuch a cock beat ſuch; 
cock in the battle. Wi. Ent. 98. 

Upon a wager concerning weighing of cloth. Vi. Ent. 110. 

Where the plaintiff delivered to the defendant being the bailif 
of a hundred, a warrant and money, to attach the goods of . 
upon a plaint in the hundred court; and the defendant in conſide- 
ration of two-pence, undertook to pay the plaintiff 1ol. if the 
thop-door of M. was not ſhut in ſuch a manner, that he could na 
execute his warrant. 2 Brown. t. 

Upon a diſcourſe between the plaintiff and defendant, about the 
plaintiff's performing a journey on foot; in conſideration that the 
plaintiff would deliver to V. gos. to the uſe of the defendant, if the 
plaintiff ſhould not perform the journey from his own houſe to M 
in ſuch a day, the defendant undertook to pay the plaintiſf 19]. 154 
upon his return, if he did performit. Ro, Ent. 39. 

An aſſumpſit for money loſt on a ſhooting match. Ro. Ent. 6; 
Hern 276. 

The like upon a horſe- race. 2 Mod. Int. 49. Hern 176. 

In conſideration that the plaintiff had undertaken to carry ſeven 
quarters of barley in a cart with five horſes, ſrom the top to the 
bottom of a hill before ſuch a day, or in default thereof, to pay tt 
plaintiff 8], the defendant paid the plaintiff 2s. 6d. and undertook 
to make it up gl. if the plaintiff did carry, c. Bro. Red. 29. 

*Upon a wager, if ſuch a city ſhould be in the hands of the duke 
of Sasy before ſuch a day. Bro, Met. 2. 

ln conſideration that the plaintiff had undertaken to pay the de- 
fendant ſuch ſums which he ſhould get at a play called hazard, 
the defendant undertook to pay the plaintiff ſuch ſums as be ſhould 
get at the ſame play, and the plaintiff got zol. which the deſendent 


had not paid, Bro, Met. 292. Ven. 175. Open 


j 
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Upon a wager at wreſtling, Hen, 79. | 
Upon a wager concerning ejecking the plaintff out of lands, 
Browl, 62. 


Aﬀſſumpfit upon Iſſues direfed by the Court of Chancery. 


By way of wager, that the payment of monies at Haberda ſſiers- 
Hall, was good payment, within the intent of the act of oblivion, 
with an averment, that it was a good payment, and a demurrer 
theteupon. 2 Saund. 277. Han, 1 30. . 

Upon three feigned iſſues out of chancery to try the value of a 
perſonal eſtate, and two manors. 2 Mo. Int. 68. 

Upon an iſſue directed out of the court of chancery to try a title 
at common law, concerning a liberty of a Fold-Courſe. Ro. Ent. 48. 
Upon an iſſue directed out of the court of the Dutchy of Lancaſter, 


the w be tried at the king's bench, concerning lead-mines belonging to 

eu- amor within that Dutchy. Bro. Red. 114. 

ha Upon an iſſue out of chancery to be tried, whether it was agreed 
between him and the plaintiff in making a bond, that E. ſhould 
rot pay more than 51. if the condition of the bond ſhould not be 

ilif performed, 2 Brown. 8. 

1 


A declaration in a feigued action, directed out of chancery, to 
dle · ſerle a difference in partnerſhip. Lilly 45, 48, 66. 

Another againſt an executor and donee, concerning exchequer- 
| not allies, Lilly 65. 


t the 

A. DECLARATIONS ON PROMISSORY NOTES, AND BILLS 
5 OF EXCHANGE. 

* On Promiſſory Notes. 

t, bz | 


Upon an aſſumpſit againſt the maſter, on a promiſſory note drawn 
by the ſervant. Lill. Ent. 4.3. | 
ſeven By aſſignees of two bankrupts, on notes given by the defendant's 
to the ſervant for the defendant, payable to the bankrupts. Lill. Ent. 41. 


Againſt executors on a promiſſory note in.'orſed to the plaintiff, 
ertoo Lil. Ent. 44. 


On a promiſſory note given by one partner, on the behalf of the 
e duke aber. Lill, Ent. 48. 


By che indorſee of an indorſee of a promiſſory note brought agaiaſt | 
i: . ©: draver. Lill. Ex. 7. mp 3 


1250, Un a promiſſory note againſt the indorſor. Lill. Ent. 54. 
ſhould an aſſignee of a promiſſory note againſt executors, Lill Ent. 
ſencant : 


Againſt 
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Againſt the drawer upon a o!dſmith's note, payable to one or 
bearer. 3 Lev. Rep. 296. Clift 913. = h 
Upon note given by the goldſmith's ſervant. Clift 914, 916. 


On Bills of Exchange. 


Againſt the drawer in England upon the cuſtom, where the de- 
fendant made a bill of exchange, directed to a merchant at Anfty- 
dam, for payment of money at two uſances and an half, who had 
not paid it; whereby the bill was proteſted according to the cuſtom 
of merchants. Vid. 31, 34, 66, 67. | 

The like againſt the drawer on an inland bill. Gift g11, 924 

A declaration upon a bill of exchange againſt the drawer, ſering 
forth, that the plaintiff had paid the bill for the honour of the in- 
dorſor ; in which it is alledged, that two bills of the ſame effet 
were drawn, and the firſt accepted, but afterwards was proteſted 
for non-payment, and judgment in the king's bench, But it ws 
afterwards reverſed in the exchequer, becauſe that the cuſtom ws 
too general. Lut. 892. 554 

Upon two bills of exchange, where the plaintiff, paid 45 
current Engliſi money at Iſlington to the defendant, who thereupon 
drew two bills of exchange upon one C. his factor then reſidug 
at Venice, appointing him to pay 200 ducats Venice money to the 
plaintiff, upon two days fight, which was not performed, either 
by the factor at Venice, or the defendant afterwards in England, 
Bro. Vad. 19. 

Againſt the drawer of a foreign bill of exchange, by the perſan 

to whom the ſame was payable. Lill. Ent. 55, Clift 921, 920 
Vid. 67. Tho. 41. 


. Upon the cuſtom of merchanrs, where V. directed the bill tothe 
defendant, to pay the plaintiff gol. within three days after fygit, 
which bill the defendant accepted, and promiſed to pay. Vid 
17. 2 Mod. Int. 121. Bro. Met. 27. 

The like upon the cuſtom of merchants and others uſed in Londn. 
Bro. Met. 27. Cl. Af. 236. 2 Mo. Int. 112. Cl. g13. ft. 916, 


20. 
i Tbe like where the plaintiff declared upon a cuſtom uſed be. 
tween merchants at A. and merchants at London, upon a foreign bu 
directed to the defendant, for the payment of money at two uſances 
to the merchant at London, or his order, which the defendant ac 
cepted. Vid. zo. Bro, Red. 77. Bro. V. M. 12. 2. Mod, Int. 124 


Cl. 896, 897. The 


on Actions on the Caſe. 


The like upon the cuſtom of the city of Briſtol, on a bill, payable 

to the party, or to his order. Clift $99. 

The like upon a bill of exchange from Dublin in Ireland, to pay 

money at twenty-one days after fight, which the defendant accepted, 

ud promiſed to pay. Vid. 33. Bro. Va. Me. 14. 

By an indorſee againſt the accepror. Clift 923. 

The like where the defendant refuſed to accept the bill where- 

by it was proteſted, Vid 69. Cl. Man. 140. Clift 963. 

Where the plaintiff by his factor had delivered to the deffen- 

&nt's factor 1000 ducats Venice money, who gave him a bill, di- 

rected io the defendant to pay at three uſances, vis. at the end of 

three months, according to the rate of Engliſi money; and the de- 

fendant afrerwards accepted the bill, and promiſed to pay the mo- 

ney. Vid. 70. 

Where the defendant had accepted a foreign bill, and had not 

paidit. Bro. Red. 75. Cl. 893, 897. 

The like where the defendant had accepted the bill, and had 

— part, and promiſed to pay the remainder. Bro. Red. 76. 
ift 922, 

Upon a bill of exchange againſt the acceptor, which had accept- 

10 pay the money by a bank bill, and not otherwiſe ; and a 


breach aſſigned, that the defendant delivered a bank-bill to the 
ding plaintiff, in which the defendant had no intereſt ; on a verdict on 
the n aſumpfit, and ſeveral exceptions, judgment for the plaintiff, 
ther Lu. 277. 1 Ven. 64. 
land, Againſt the acceptors of a foreign bill of exchange, payable at 


duo ulances and an half. Lill. Ent. go. 

Upon a bill drawn by a merchant at Venice, upon a merchant at 
Lmdn, where the cuſtom is alledged to be, that if the ſecond in- 
dorfor pays the bill to the ſecond indorſee, that then the ſecond 
dorfor ſhall have an action againſt him, to whom the bill was 
irefted, and had accepted, and had no: paid it, in which declara- 
in the uſances are alledged to be three months. Luz. 885. 

A declaration upon a bill of exchange againſt the aceep or, ſetting 
ſorth, that a bill of exchange was directed to the defendant to pay 
ie plaintiff ten pounds within ten days after fight, and the original 
u ſued out the 10th day, accounting the day of ſight for one; and 
Jet judgment was given for the plaintiff, 2 Lut. 1589. 

Upon a bill of exchange directed by a merchant of Liſbon in 
fun, to the defendanr, deſiring hi a to pay 1151. 17s. 64 to the 
aniff, which bill the defendant accepted, yer afterwards refuſed 
0 pay the money to the plaintiff; in which action the cuſtoms of 
dem and Liſbon, uſed among merchants touching bills of exchange, 
uſances re ſet forth. Bro. Vad. 14. 
ant at The like upon two bills of exchange, directed to the deſendant 
1. 124 bis factor, deſiring him to pay 721. ſterling to the plaintiff in 
wn, in conſideration of 1071, 68. 8d, Flanders money received 

at 
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at Antwerp of the plaintiff's factor for the defendant's uſe, In. 
Va. Me. 16. 
The like upon two bills of exchange, directed to the defend 
in London by his factor, c. which money the defendant refuſed u 
pay, notwithſtanding his acceptance of the ſaid bills. Bro, Ba, 18, 
Upon a bill of exchange againſt the acceptor, and a demurre u 
the declaration, and a good exception taken, vis. That the ace. 
tor is to pay the bill according to his acceptance, and the bill dul w 
mention any time; nor is it alledged, that the defendant had accept 
zo pay the bill immediately, or at any time certain, Lut. 21. 
Againſt the defendant and his partner, (who was outlawed) vp 
three bills of exchange, payable at double uſance to the plaimif ot 
bearer, (the ſecond and third not being paid) for 1 501. ſterling, &. 
and that the defendant accepted the firſt bill, and ſubſcribed i 
wich his own hand, Bro, Vad. Me. 12. 


SS SS 


* {gainſt him who undertakes for the Honour of the Drawer, Auyir 
or Indorſor. 


Upon two bills of exchange, the defendant promiſed, that if /. 
would not accept the ſaid bills, or one of them, nor pay, Cc. thu 
then the plaintiff would upon requeſt, with an averment of refull 
to accept; whereupon the plaintiff proteſted, and gave the deſa- 
dant notice; and the. plaintiff lays ſpecial damage for not recen 
his money at the time mentioned. Bro. Vad. Me. 22, 23. 

The defendant made a bill, and promiſed to pay to one G. M 
or bearer 44]. for value received, and appointed the payment of the 
bill to the plaintiff ; That the defendant had notice, and promiled 
to pay, if the plaintiff would not return the bill. (2.) Wherewtte 
plaintiff at the inftance of the defendant had paid to G. 44]. for u. 
lue received, the defendant undertoook to pay, Wc. (3.) Cn 
Count upon the ſame bill drawn by the defendant ; whereby as 
— to the cuſtom of merchants, the defendant was liable io puy, 

ift 929. 

Arne A upon a bill of exchange drawn by a merchant 
Leghorn, upon a merchant at London; wherein the cuſtom is i 
forth, that if any merchant, Cc. (for the honour of him to whoa! 
the bill was at firſt payable, and had indorſed it to another) ſul 
pay the bill to the laſt indorſee, the bill being before proteſted i 
non payment) then the merchant to whom the bill was at firll py 
able, and who firſt indorſed it, ſhall have an action againſt thaf 
merchant, who at firſt took upon him to write upon the bill tops 
the ſame, for the honour of the drawer (the bill being before p. 
teſted) for the value of the bill, and all charges, &c. | 
for the plaintiff affirmed upon a writ of error. Lut. 896. 

On a promiſſory note againſt the indorſor. Lill. Ent, 43, 5t 


TIL! 


on Actions on the Caſe. 


nt By and againſt the Endorſer. 

to | 

8, Where the ſecond indorſee brought an action againſt the drawer, 
to ud had judgment; and after that, and before execution, he brought 
5 an action againſt the firſt endorſer ; and it was adjudged upon a 
ml 


writ of error, that the action would lie. 1 Lut. 878. 


By the Endorſee. 


By an aſſignee upon the cuſtom of merchants upon three ſeveral 
does. 2 Mo. Int. 126. Clift 893. 

By an aſſignee againſt a company of merchants upon a foreign bill. 
2 Mo, Int. 128. 

By an aſſignee againſt the drawer of an inland bill of exchange. 
il, Ent, 44. 

By the endorſee of a promiſſory note againſt executors, Lill. 


1. 45. 

By the endorſee of an endorſee of a promiſſory note againſt the 
nuer. Lill. Ent. 73. 

By aſſignees of two bankrupts, on notes given by the defendant's 


delet- ant for the defendant, payable to the bankrupts, Lill. 
einn a, 41. 

C. Ml, , 

of the LCLARATIONS UPON OTHER PROMISES RELATING 
1 TO MERCHANTS. 

eas 


An action founded upon a bill of loading againſt the maſter of a 
lip, wherein the plaintiff had put on board diverſe wares, Cc. 
eby a6 L. beyond ſea, to be carried directly to the city of London, which 
0 Cetendant promiſed to do for the freight, and to deliver the 
6s in good condition. But for want of due care, the defendant 
chant M ſpoiled the goods, Clift 37. | 

m is ſ That the defendant in conſideration of 31. 125. by a policy of 
lurance, undertook to aſſure the plaintiff's ſhip, tackle and ſurni- 
re, to the value of 100 l. Vid. 26. 2 Saund. 200. 2 Mo. 


- 59: 
irſt pay * like of goods. Vid. 48. Cl. Af. 224. Bro. Vad. Me. 27. 
, "Me, 39, 44. 

ill to e Againſt « 2 upon a policy of aſſurance, Clift 77, 
fore pr Vhere there was a diſcourſe between the plaintiff and the de- 

jet Gant concerning a ſhip and the cargo thereof; and it was agreed 
docen 3 that the defendant ſhould have the ſhip to his 
"ule, and ſhould pay the plaintiff all ſums of money as he ay 

al 
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laid out about her, and the plaintiff ſhould have all the goods which 
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he had bought in the voyage to his own uſe ; and both parties re. 
ciprocally promiſed to perform the agreement, which the defendan 


had not done. 3 Lev. Rep. 315. ( 
That the defendant offered to ſell a ſixth part of a ſhip, and i of 1 
was agreed that the defendant ſhould ſell all his intereſt, c. to the [ 
plaintiff, Land that the ſale ſhould be in writing; whereupon the fea 
laintiff ſhould pay 6001. and ſo more or leſs according to tha /þ 


rate; and the plaintiff paid 201. before-hand, and the adim Lill 
brought for the 20 l. the agreement never having been reduced int 
writing. 3 Lev. Rep. 316. : 

Upon a ſpecial agreement, in conſideration that the plaintiff would 
buy and ſell wares and merchandizes for the defendant beyond {ez 
the defendant promiſed to accept, and pay any bill of exchange U 
drawn upon him by the plaintiff, ſo that the money did not exceed for 1 
the ſum laid out by the plaintiff; and the defendant did not accept U 
ſeveral bills, but they were proteſted ; and an indeb. aff. for $072, worl 
75. 2d. and a quantum walebant for goods fold and delivered, a 
a quantum meruit for work and labour. Cli. 903, 904. 

In conſideration that the plaintiff would retain the defendat 
for their factor to ſell ſlaves, and divers commodities at Virginu; 
the defendant promiſed to give a juſt account of the profits of the 
voyage. Bro. Va. Me, 70. 

An indebitatus afſumpſit for the hire of a boy; and a ſecond count, 
that in conſideration that the plaintiff had lent to the defendant a hoy 
for the hire of 30s. that the defendant promiſed to pay, Cc. 
third. That in conſideration the plaintiff had lent the defendant 
hoy, the defendant promiſed to pay ſo much as it was worth, Of 

8. 
3 a maſter of a veſſel by an executor, for wages for th 
ſervice of her huſband's apprentice in a voyage to the Eaſ-Indi, 
Lilly's Ent. 33. 

By a maſter of a veſſel for freight only. Lilly's Ent. 54. 

By the maſter of a veſſel for freight and average. Lill. Eu. 33 

By executors againſt a maſter of a veſſel for goods tranſported by 
him from Guinea to London. Lill. Ent. 26. 

Againſt a partner of a ſhip for repairs, and for the maſter's {e 
lary. Re. Dec. 56. : 

In conſideration that the plaintiff would permit J. his appremm 
to go a voyage as a ſhipwright with the defendant being maſter x 
the ſhip, the defendant undertook to pay the plaintiff 38 5. for ere) 
_— and bring back the ſaid J. at the end of the voyage. Bn 

ed. 41. 

A declaration for a ſalary in piloting a ſhip, and a quantum 
ruit for the ſame. Clift 911,912. 

For work and labour, in buying and ſending over merchandir 


beyond ſea, Clift 906. (hn 


on Actions on the Caſe, 


Upon Promiſes relating to Stocks. 


On a ſpecial agreement in writing to transfer ſtock in the bank 


it of England, Lev. Ent. 27. 

be Upon a ſpecial contract to deliver 300 1. third ſubſcription South- 
he dea ſtock to the plaintiff, Lill. Ent. 85. 

1 Another by an executrix for not transferring Sout/h-Sea ſtock, 
00 Lill. Ent. 42. 

ito 

8 Upon By-Laws. 

ea, 

nge Upon an ordinance or by-law of the company of cooks in London, 
ert for refuſing to take the livery. Clift oi. 


Upon a by-law of the felt-makers, for ſetting up as a maſter- 
workman before he had made three hats or felts, and offered them 
the view of the company, purſuant to their by-law, Clift go1. 

The like by the felt-makers for taking two apprentices contrary to 
me of their by-laws. Clift goa. 


2 Promiſes relating to Lands, 

| hoy The plaintiff being a cuſtomary tenant, with others for lives ſuc- 

9. 1 rely, where the cuſtom of a manor was, that the firſt perſon 

ant 1 ned in the copy ſhould ſurrender to his own uſe, and to the uſe 
s others named by him; in conſideration that the plaintiff for 


12d. in hand paid, and 50 quarters of ſalt to be delivered, had 
ncertaken to ſurrender the cuſtomary lands to the uſe of himſelf, 
two others named by the defendant, and had procured a court, 
. The defendant promiſed to appear at the court, and accept 
de eſtate, and deliver the ſalt at ſuch a time. That the plaintiff 
420% a court, but the defendant did not appear. i. 


la conſideration that the plaintiff would ſurrender cuſtomary 
dds to the uſe of the defendant and his heirs, the defendant under- 
ot to pay the plaintiff 201. within a month after the ſurrender. 
Ln, 54. 2 Brown. 4. 

la conſideration that the plaintiff would procure J. S. his ſon to 
ute an aſſurance to the defendant, of certain cuſtomary lands, and 
ld diſcharge the defendant from an agreement made between 
en, the defendant promiſed to pay the — 1005. 2 Brown, 


4. 
Where the defendant ſold cuſtomary lands, and had undertaken 


. Gen. 16. h 
Where 
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make the plaintiff a ſufficient ſurrender *therein wichin ſuch a P *470. 
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Where the plaintiff bought lands of the defendant, and the de- Ti 
fendant promiſed him to make a ſufficient eſtate therein, within ſuch in hat 
a time. Bi rown 29. | therec 

Where the plaintiff ſold lands to the defendant for 200 l. and in bund 
conſideration that the plaintiff undertook to make him an affurance Wi de p 
thereof, to be deviſed by the defendant, the defendant promiſed to In 
pay him 100 l. at the time of ſealing the conveyance, and another deen 
100 l. at ſuch a feaſt, and to give him a horſe of 11 l. value in pan ¶ mt u 
of payment. Bro. Red. 24. | Ent. 
| Where the defendant, in conſideration of money paid, and au. Io 

nually to be paid upon an aſſurance, promiſed to make the plainif Mii woul: 
a good and legal conveyance of the lands in fee. Rob. Ent. 12. from 

In conſideration that the plaintiff had demiſed to the defendant WMWn:f 
part of his houſe, the defendant promiſed to give the plainiff 1 n go 
quarter's warning, or otherwiſe to give 5 1, upon demand, (. 

Man. 1 26, . | 

Where the defendant demiſed to the plaintiff a manor which he 
could not have demiſed. Cl. Af. 209. 

Where the defendant agreed to fell the plaintiff an houſe, ud 
undertook to keep the plaintiff indemnified in pulling down, ud 
laying to the ground the houſe, and one R. A. brought an action of 
treſpaſs, Clift 44. 

Where there was a diſcourſe had between the plaintiff and de- ud 
ſendant concerning a demiſe ; whereupon ſeveral agreements were 
made, which the defendant had not performed. 7%. 2, 2 
Brown. 2. pan 

Wherethedefendant promiſed that he would not aſſign, and would tz 
lay the dung upon the premiſes, and broke his contract. (f 
43, 47- | 

In conſideration that the plaintiff had ſurrendered a ſhop to de 
defendant, the defendant undertook to put the plaintiff into quit 
poſſeſſion into another ſhop of his, or to pay the plaintiff 20 0 
1 Brown. 25. 

That in conſideration that the plaintiff would aſſign a meſſug, 
and his eſtate and intereſt therein to the defendant, he promiſed u 

pay 450 l. Clift 46. | | 

In conſideration that the defendant had received the pros ly 
lands belonging to the defendant and his ſiſters, and had never © ay 

livered them an account, he promiſed to pay the plaintiff 40 |. 25 0! 

recompence for his part, 1 Brown. 55. ” | 

Upon a diſcourſe, the defendant agreed to make the plainif 25 

leaſe for years under ſuch a rent; and in conſideration thereof, 3 

that the plaintiff would accept the leaſe, and pay the rent, ibe 8 

fendant paid the plaintiff ſixpence in part, and promiſed to make 

leaſe at ſuch a feaſt, or to pay ſo much money as would make d 

ſixpence ten pounds. Han. 55. | 


on Actions on the Caſe. 


le. The defendant ſold a term in lands to the plaintiff for moneypaid 
ich in hand, and the reſt to be paid; and the defendant in conſiderat ion 
thereof, undertook and warranted the premiſes, containing three 
in hundred acres to be of the yearly value of 4 1. per acre, whereas 
nce the premiſes were not of ſuch a value. Rob. Ent. 8 0 
| to ln conſideration that the plaintiff would accept of a demiſe of the 
der defendant of a meſſuage out of repair under ſuch a rent, the defend- 
art n undertook to repair the meſſuage within eight months. Rob. 
Ent. 10. | 
u- ln conſideration that the plaintiff _ the proprietor of a rectory, 
nf BY would demiſe to rhe defendant a meſſuage, and lands diſcharged 
fom the payment of tithes, the defendant undertook to repair the 
lant WY n-foage during the term; and at the end of the term to leave it 
ifi good repair. Wi. Ent. 73. 93. . 
d, In conſideration that the plaintiff would permit the defendant to 
bold lands for three years, the defendant undertook to pay 3s. 6d. 
ble erh, befides the yearly rent. 1 Brown. 81. | 
Where the defendant was poſſeſſed of lands, in conſideration of 
and noney paid, and of a yearly rent to be paid by the plaintiff, under- 

n to let lands for four years, if A. ſhould live ſo long. Vid. 96. 
on of kh. Ent. 109, 

Where the defendant for 40 l. in hand paid by the plaintiff, 
wdertook to demiſe the manor and lands to the plaintiff for the 
em of ten years, under an annual rent, Pl, Gen. 16. 

The defendant claiming a title to lands in the poſſeſſion of the 
paniff, which the , plainriff had tilled and ſown, in conſideration 
thr the plainriff at the inſtance of the defendant, would deliver 
y quiet poſſefſion of the lands, the defendant undertook to pay the 
pantiff all the expences which the plaintiff had been at, in and 
tout tilling the lands, without any exprefs time of payment. 
$1, ; 

Aſunyfit for tent. Clift 43. 
An action upon the caſe for rent, that in conſideration that the 
lief would permit the defendant to occupy, the deſendant pro- 


The like, Red. Dec. 9. ft 42, 46. 

| Upon a diſcourſe to perform an agreement to pay 81. for build- 
a houſe, but doth not aver that he built it, nor that he was 
Pudered by the defendant ; and therefore held ill. 2 Saund. 346. 
Where the defendant upon a demiſe of lands promiſed, that the 
pantiff ſhould not be ejected within the term. CI. Man. 78. 

For not performing an agreement as to the delivery of a meſſu- 
d nd lands to the plaintiff, Red. Decl. 5. Clift 40, 41. 

" not performing an agreement, as ro permitting the plaintiff 
| Mer. into the defendant's lands, to bring and throw down ſtones 
nn order to make a ſtone wall, Red. Decl. 7, 

| Where 


biſed to pay ſo much as N deſerved. 3 Lev. Rep. 146. P 471. 
/ 
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Where the plaintiff bought lands of the defendant, and the de. 

| fendant undertook to enfeoff the plaintiff within ſuch a time, which | 

he had not done, but within that time ſold them to A. and enſeoffad 

him thereof, Raft. Ent. 6, 685. Vet. Int. 48. 
For an executor where the teſtator was poſſeſſed of tenement; for 

a term of years, and of goods in a meſſuage; and upon a diſcourſe, 

the defendant, in conſideration that the teſtator had undertaken 9 8 

convey the eſtate to the defendant, and to leave him the ſever] 1 

lands at ſeveral times, and the houſes repaired, undertook to ef c 

the teſtator 500 l. Hern 66. 8 in 
In conſideration that the plaintiff demiſed to the defendant acl; 


of land, to have half the corn for three years, the defendant under. ch 
took that he would yearly ſow the cloſe, and render half the com: of 
breach, that the defendant the firſt year left two acres unſom, p 
Hern 94. 1 th 


Where the defendant was ſeized of cuſtomary lands for life, ſold lil 
the plaintiff his eſtate therein, and the cattle and goods, and under 
took to cauſe a ſufficient eſtate to be made to the plaintiff in de tre 
lands, and to deliver the goods. Raft, Ent. 7. 


the 

of 

Upon Promiſes relating to Indemnity. | 

| | | Gar 

Where the defendant agreed to ſell to the plaintiff a meſug, WW br: 
and to indemnify him in pulling down the houſe, Clift 44- der 


The defendant bought a cow of R. which R. would not deliver that 
unleſs the plaintiff would promiſe the payment of the money at fu fen 
a day. The defendant did not pay the money at the day, upot 
which the plaintiff was threatened to be ſued, and was forced io if 


the money. 1 Brown. 32, 0 : , 
The plaintiff and defendant became bound with J. the deſen bim 
ant's father for the debt of 7 —. In conſideration that we tin 
plaintiff had ſold to the defendant certain cattle at ſuch a price," and 
defendant promiſed to indemnify the plaintiff from the debt  w was 
was not done; by which the .plaintiff was ſued, and compelled f K. 
pay the debt, with coſts of ſuit. 1 Brown. 40. Raft, Ent. 1% R 
The plaintiff, at the inſtance of the defendant, became 002 v 
with him for a ſum of money, and the defendant undertook 91 to N 
demnify him; which he did not do ; by which the plaintiff pon 
ſued upon the bond in the common pleas, and compelled to f whic 
20 |. in diſcharge of the debt. 1 Brown. 68. 1 Brownl. 240- bond 
The defendant was in priſon upon an execution in N. a J P. 
deſendant, in conſideration that the plaintiff would become 9 Pry 
for the debt and damages, to diſcharge the defendant out of tp fold 
he undertook to indemnify the plaintiff therefrom ;z which he du T 
do; by which the plaintiff to avoid the charges of a lawſult, | 4 4 
{ 


the money. 1 Brown, 74. Cl. A. 215. 


on Actions on the Caſe. 


. In conſideration that the plaintiff conſented, that the defendant 
h ſhould defend a ſuit in ejectment in the plaintiff's name, he under- 
4 took to indemnify him from all damages to be adjudged againſt 


him, and the plaintiff was taken in execution, and paid 191. for 
or damages, expences, and coſts, &c. Tho, 12. | 


ſe, In conſideration that the plaintiff became bound with the defend-. 
to ant for 82]. the defendant promiſed to indemnify him, which he did 
ral not, by which the plaintiff was taken upon an outlawry, and was 
pay compelled to pay the money, and ſeveral ſums of money in defend- 
ing the ſuit, Bro. Met. 8. = 
lole i The defendant became bound to the ſheriff for the appearance of 
ler- the plaintiff, who did not appear, and the defendan: in confideration 
Mm! of cos. in hand paid by the plaintiff, undertook to indemnify the 


wn, aintiff from the bond; which he did not do; but the ſheriff ſued 
the plaintiff, and had execution againſt him. Rob. Ent. 92. The 

fold like Bro, R. 39. Red, Decl. 59. Clift 79. 

er. The defendant undertook to indemnify the plaintiff from any 

n the trouble from taking a diſtreſs. C it 80. 

The plaintiff was bound for the appearance of the defendant at 
the ſeflions, and the defendant undertook to indemnify the plaintiff, 
Ec. Cl. JJ. 216. | 

E. recovered a judgment in an action of ſcandal, and had 471. 
damage againſt the plaintiff, who was proſecuting the defendant, 
brother of E. in an action of treſpaſs ; and the defendant in conſi- 
deration of 161. paid him by the plaintiff, for the uſe of E. and 


deliver that the plaintiff would not further proſecute his ſuir againſt the de- 
at ſuch BN fendant, he undertook to indemnify the plaintiff from the damages 
, ma recovered againſt him by E. which he had not done, but E. took 
oe de plaintiff in execution upon the ſaid judgment. Rob. Ent. 106. 


The plaintiff at the inſtance of the defendant, became bound with 

dim for a ſum of money, and the defendant promiſed to indemnify 
tim, which he had not done, by which the plaintiff was arreſted, 
and held in cuſtody till he gave freth ſecurity for the debt, and 
. compelled to pay all the coſts. Han. 45. The like Bro. 

27. | | 

R. was indebted to NV. in 10 l. 108. in conſideration that the 
Paintiff at the inſtance of the defendant, became bound with R. 
to V. in 20 l. for payment of the ſaid 10 l. 10s. the defendant 
Pomiſed to indemnify the plaintiff, which he had not done, by 
which the plaintiff was compelled to pay 13 1. in diſcharge of the 
bond, Bro. Vad. 4. 

For that the defendant had not diſcharged the plaintiff from the 
ment to E. D. for the feeding of ſheep, which the defendant had 
ſold the plaintiff, He. C.. AJ. 208. | 
* defendant had not indemuifed the plaintiff for being bail. 
215, 


Vol. J. Rr Where 
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Where the plaintiff at the defendant's requeſt had become bound 
with him for the | 26k of 101. which not being paid at the day, 

the plaintiff was ſued. upon the bond; pending which ſuit, the de- 
fendant, in conſideration of the premiſes, promiſed to indemnify the 
plaintiff ; and afterwards judgment was obtained againſt the plain 
tiff, and he was obliged to pay the money. 3 Brownl. 71. 

Where the plaintiff had become bound to the ſheriff, for the x 
pearance of one C. at the ſuit of the defendant, upon an attachment 
of privilege, and the ſheriff was amerced for want of an appearance; 
and the defendant in conſideration of 40 s. undertook to indemnify 
the plaintiff from the bail-bond. 3 Broaunl. 103. 

Where the defendant, in conſideration that the plaintiff bad 
become bound for the defendant's debt, he undertook to indemnify 
the plaintiff, and his goods were taken upon a fi. fa. Aſb 3). 

That R. was arreſted by a plaint in the court of the tower of Lu 
don, and the defendant in conſideration that the plaintiff would be 
his bail, undertook to give the plaintiff 20 l. if he ſhould b: dan. 
rifhed ; and the plaintiff after judgment was taken in execution, and 
kept in cuſtody till he paid the money. Hern 121. 

That T. demiſed lands to the plaintiff for a term of years render 
ing rent, and the defendant, in conſideration that the plaintiff would 
aſſign the term to him, undertook to pay the rent, or to indemnil 
the plaintiff therefrom ; a breach, that the defendant had not pai 
the rent, nor indemnified the plaintiff, who was forced to pay the 
money, without alledging any ſuit. 3 Brownl. 51. 

In conſideration that the plaintiff being under-ſheriff, who endez 
voured to execute a writ of ca. /a. the defendant undertook to pit 
him 5 1. and to indemnify the plaintiff, who arreſted the party, d 
carried him to the houſe of commons, and he was there diſcharged, 
_ the plaintiff was obliged to lay out ſeveral ſums of money thereon. 

ern. 120. 


| Declarations in Adio: upon a Warranty. 


For ſelling cows warranting them to be ſound, and big with calf 
whereas one of them was barren, and the other had only three te. 
1 Brown. 15. 5 

The like of ſheep. 1 Brown, 30. Cl. Man. 111. The. 40 
Cl. Man. 148. | 

The like of a horſe. Vid. 10. Pl. Gen. 18. Han. 84. Th 
30. 2 Mod. Int. 89. Ra. Ent. 9. Vet. Int. 19. Reg. 1% 
Hern 223. 

The like laid three manner of ways, wiz. 1, For that the de 
fendant fraudulently ſold a foundered horſe to the plaintiff, af 
ing him to be found. 2. For that the defendant faudulenth 0 


another horſe to the plaintiff that was lame, warranting _ | 
- U 0 


on Actions on the Caſe. 
. ſound, 3. For that the defendant promiſed for ſuch a price, to ſell 


) the plaintiff another horſe without any infirmity, and falſly and *de. P 


ceitfully delivered the plaintiff a foundered horſe. Clift 932. 

4 For ſelling yarn, warranting it fit to make cloth, which was not 
* ſo. 1 Brown. 1 5. 

The like of wool in the fleece. Cliſt. 934. 
9 For ſelling the cow of another warranting it to be the defendant's 
* own. Tho, 40. | 
85 The like of a horſe. Clift 933. Afb 35. 
iy For warranting butter and cheeſe to be good, which were not ſo. 
m ABT ; 
| The like of hops. bid. 
fy The like of wine. Cliſt 938. Hern g2. 

The like of wool and cloth wanting meaſure. Tho. 34. 
an The like of paper. Bro. Red. 18. | 
ade The like of timber. Bro. Red, 80. 
an- The like of malt. Ra. Ent. 9. Reg. 111. Ub. 245. 
For warranting ſacks of wool to contain ſo much. Dig. 179. 


3H. 4. 1. | 
= For warranting a horſe hired to be fit for a journey, which was 
1 h unable to perform it. Hern 169. 1 Brown. 38. 
| pad 
y th Declarations in Actions of Deceit. 


endet For ſelling the plaintiff a cow of another perſon. 1 Brown. 25. 
0 git Fern, 102, 224. Aſp 35. 

V, 20d The like of a horſe of another exchanged with the plaintiff, which 
arg tte defendant pretended was his own. Clift 72. Hern 77. 

er 


For wool bought of the defendant by the plaintiff, and ſold to 
other perſon. Pl. Gen. 14, 19. Ro. Ent. 29. 

5 in not performing a bargain concerning cubit- wood. 
Lift 96. 

| For making a bond to the plaintiff by a falſe chriſtian name. 1 
WI0WN 2 7 4 . 
That the defendant procured men unknown to become bail for 
by fictitious names, whereby . was ſuffered to eſcape, and the 
wntiff loſt his debt. 1 Brown. 52. 

For maliciouſly procuring the plaintiff to be outlawed in the king's 
each, and taken thereupon. 1 Brown. 87. 


. * For playing with the plaintiff at hazard with falſe dice, and an 
Ng. 10 Wehtatus aſumpſit for money had and received. 2 Brown. 14. 


« Man, I2 - 


The like with falſe cards. To. 26. | 

Againſt a butcher for ſelling tallow by falſe weights. Han. 32. 
Walt the defendant for Elling with falſe mealure. Tho. 25. 
Rr 2 Agaialt 


References to Precedents 


Againſt a bargeman who had malt delivered him to carry, and 
did not deliver ſo many quarters as were delivered by the plaintif, 
Ro. Ent. 31. 

For fallly preſenting a fact by the jurors to a manor court, 
which another was admitted, and the plaintiff was fraudulently de. 
prived of his bargain. Bro. Red. 17. . | 

Upon a ſale of barley, affirming it to be fit to ſow, and deliver. 
ing barley mow-burnt. Clift 937. 

For ſelling corrupt herrings. Cl. Af. 215. . 

For a brewer againſt a malſter, for ſelling bad malt. Afb 46. q 

For ſelling the plaintiff wax, and delivering part thereof mixed 


with rofin. Dyer 75. F 
Againſt a goldſmith who ſold the plaintiff a ſaphire for a da- p 
mond. Hern. 100. of 
Up 

Declarations againſt Attornies for undue Practicet in their Employment, 
bo 
Againſt an attorney who acknowledged ſatisfaction upon a juds 0a 
ment in debt without a warrant. 1 Brown. 26. Ro. Ent. 3). pet 


Againſt an attorney who appeared without a warrant for the 
plaintiff to an original without proceſs. Cl. Af. 286. Henn 145, liv 
180. Aſh 38. 8 

Againſt an attorney for ſuing out a ca. ſa. without a warn. 
Bro. Red. 47. 

The like upon an exigent, where there was a declaration 2nd1 
judgment in debt by non ſum inſormatus, and the money paid by tit 
plaintiff, and a verdict for the plaintiff in this action, and an obſ: 


vation that the judgment was arreſted. Ro. Ent. 15. Hern 143 / 

The like againſt an attorney who made a default, whereby te {ri 

was a judgment againſt the plaintiff. 2 Inſt. Cl. 184. by t 

The like where there was an outlawry after judgment. Rs þ 

Ent. 98. agal 

Againſt an attorney who tore and obliterated a bill delivered! ha 

him, whereby the plaintiff could not recover his debt. C. 9M plea 

| 269. Aſp 16. meat 
P *474. Againſt a chief clerk of the king's bench, who appeared fort F. 
plaintiff upon a latitat without a warrant, whereupon there vi men 
declaration, and judgment. Bro. Red. 12. 1 Brownl. 195: arrel 

Againſt an attorney who took fees for entering fix iſſues Re. | 

record, who entered but five. 1 Brown. 33. U 

Againſt an attorney, who cauſed the plaintiff to be taken n (:i4 

cution at the ſuit of T. without his conſent, and knowing the Þ® Plain 

tiff to have a releaſe. 1 Brown. 78. El frauc 

Againſt an attorney who recovered againſt the plaintiff at the bs, { 


of H. and ſued out a ff. fa. thereon, after an agreement made 
the plaintiff and H. 1 Brown. 85. Ap 


on Actions on the Caſe. 


Againſt an attorney, who in conſideration that the plaintiff would 

ite him a warrant of attorney to confeſs judgment, undertook that 

the plaintiff ſhould be acquitted, whereas he was taken into cuſtody 

thereupon by a latitat. Tho. 21. 

Againſt an attorney who counterfeited a writ of /at:tat, whereupon 

the plaintiff was taken and impriſoned. Tho. 31. | 

By the ſheriff againſt an attorney, who counterfeited a warrant 
ver. upon a writ of capias. Bro. Red. 50. 

Againſt an attorney who procured a judgment to be ſigned upon 

2 poftea, and ſued out a writ of eri facias againſt the plaintiff before 

. the time expired ; that the plaintiff ſhould ſhew cauſe why judg- 
xed ment ſhould not be given. Tho. 43. 

Againſt an attorney of the ſheriffs court of London, who did not 
du- proſecute a plaint againſt J. at the ſuit of the plaintiff, ſo for want 
of a declaration J. was diſcharged. Vid. 16. 

The like againſt an attorney, by which the defendant recovered 
upon a non-proſe againſt the plaintiff, Cl. A. 278. 
nents Againſt an attorney who prayed an imparlance to debt upon a 
bond, without entering the condition for the performance of cove- 
judge ants, 1 the plaintiff was not admitted to plead covenants 


5. & 


. performed. Rob. Ent. 59. Hern 197. 

r Againſt an attorney who ſued out an exigent in debt, and de- 

1145) livered no proclamations to the ſheriff. Vid 63. Hern 200. 
Againſt an attorney who took the plaintiff in execution upon a 

rat. judgment on a non- proſs after a releaſe ſealed to him by the de- 


ſendant in the action. Bro. Red. 65. 

Againſt an attorney for not paying a fine in treſpaſs, and not ſuing 
- a writ of ſuperſedeas to an exigent, being retained for that pur- 
pole. 1 Ero. 33. 

Againſt an 9 who undertook to deliver to the plaintiff a 
feri facias upon a judgment acknowledged by a warrant of attorney 
by the plaintiff's debtor, and had not done it. Re, Dec. 33. 

Againſt a clerk of an office, who unduly obtained judgment 
2zainſt one H. B. who afterwards died inteſtate, and thereupon 
had letters of adminiſtration of the goods of the ſaid H. B. and 
pleaded that judgment as a true judgment in bar to the plaintiff, by 
means whereof he was defeated of his debt. Red, Dec. 80. 

For an attorney 1 an attorney for an arreſt and impriſon- 
ment upon a writ of privilege, and procuring the plaintiff to be 
arreſted at the ſuits of others, when there was no cauſe of action. 
Ro. Ent. 90. 

Where one H. H. being indebted to the plaintiff in 86 J. and the 
ſaid H. being ſeized in fee of lands to the value of 300 l. and the 
plaintiff having ſued H, for his debt, the defendant and H. ſer up a 
ſraudulent conveyance to deprive the plaintiff of his debt. Re. Dec, 


b5, 86. 
Againſt 
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Againſt an attorney who was retained for a tenant in dowver, for 

making a default aſter an imparlance, Raft. Ent. 2. Vet. Ent. 51, 
Againſt an attorney, who delivered up a bond to the obligor, 

which was given him by the obligee to ſue upon. Latch 122. 

Againſt an attorney in an e. court, who undertook to 
eſſoin for the plaintiff in ſeveral actions of debt, whereupon he had 
a day given him to wage his law, and had not efſoined ; whereupon 
judgment was given againſt the plaintiff. Reg. 116. 

Againſt an attorney for a plea of land who by colluſion between 
him and the tenant, made default at the day given by the court, 
whereby the plaintiff loſt his land. Reg. 113. 

The like where he acknowledged the action in a guare impedit, 
Reg. 116. | | 

. Againſt an attorney who appeared for the plaintiff, without a 
warrant from the plaintiff, to an original without proceſs ; where- 
upon there was an imparlance, a judgment upon a non ſum informa- 
tus, a ſcire facias, an execution by default on a ca. ſa, ; 


Brownl. 98. 


P * 47 5. * Againſt an artorney, who upon receipt of the principal debt and 


damages the next term acknowledged ſatisfaction upon record.; 
Brownl. 63. ; 


Againſt Sheriffs and other Officers. 


Againſt the bailiff of a liberty, who had not returned the writ 
after making the arreſt, 1 Bro. 42. Ro. Ent, 87. 

Againſt the bailiff of a liberty, who executed a fferi facias, and 
yet returned nulla bona. Vid. 6. 

Againſt the mayor and commonalty of the city of C. for a falſe 
return upon a mandamus, to reſtore an alderman to his precedency, 
where the writ and return is recited. Vid. 1. 

The like againſt the maſter and fellows of a college, and for 
ſcandalous and falſe return of a mandamus. Vid. 1. 

Againſt the ſteward of a hundred, who cauſed cattle to be taken 
out of his cuſtody by a replevin, without having any pledges for his 
proſecution found and returned. Bro. Red. 25. 

Againſt a bailiff of an inferior court, who withdrew himſelf when 
an inquiſition ought to have been taken after an attachment for goods 
in debt, whereby the adion was diſcontinued, and the goods de- 
livered, the debt not being ſatisfied. Bro. Red. 7 3. Reg. 99. 

Againſt a ſheriff's bailiff, who refuſed to take good bail for the 
plaintiff upon an arreſt. Bro. Red. 63. 


Againſt a bailiff who returned to the ſher'f, that the plaintif 


made a reſcue, whereas there was no reſcue. Cl. Man. 182. 

Againſt an eſcheater for not taking an inquiſition by a jury, but 

returning the writ of his own head into a court of chancery, _ 
| t 


— — 


on Actions on the Caſe. 


the plaintiff was removed from the poſſeſſion of a manor demiſed to 
him by a guardian of an heir. Reg. 115. 

Againſt a chirographer of the common pleas, who had ill en- 
dorſed the proclamations of a fine, whereby the plaintiff loſt his 
lands upon a formedon. Co. Ent. 15. | 

Againſt a biſhop for not admiiting the plaintiff upon a judgment 
in quare impedit. Hern 176. 

Againſt a ſheriff for not arreſting a perſon upon meſne proceſs, 
Lill. Ent. 60. 

Againſt a ſheriff for taking inſufficient bail in replevin. Lill. 


Ent. 37. 

Againſt the bailiff of a hundred, who neglected to arreſt a perſon 
preſent with him, by a warrant on an alias capias. 3 Brownl. 40. 

Againſt the ſheriff of a city for a contempt, in not proceeding 
pon a plaint in the city-court, after three writs of procedendo deli- 
vered to him. w= Ent. 83. 

Againſt the clerk of the errors, for extorting fees upon an out- 
{awry after judgment. Ro, Ent. go. 

Againſt a filazer of the common pleas, for ſuing out a writ of 
entry upon a diſſeiſin of land held in antient demeſne. Bro. Red. 53. 

Againſt the deputy of the allnages, who deceitfully and know- 
ingly fixed upon a piece of cloth the plaintiffs ſeal, called a Kerſey 
cal, in the place of a ſeal called a half cloth, by which the cloth 
was forfeited to the king. Vid. 51. a 

For the late ſheriff, againſt the bailiff of a hundred, who by the 
phintif's warrant, levied money payable to the king's exchequer, 
and did not pay it to the plaintiff, No. Ent. 13, 


Againſt Sheriffs and other Officers for E ſcaper. 


Againſt the ſheriff upon a capias utlagatum before judgment, 1 
Brown, 18. Bro, Red. 33. a | 

The like after a declaration, and before judgment. 2 Mo. Int. 
96. 1 Brownl. 227. 3 Brownl. 39, 94. Hern 74. Ai 32. 
The like after judgment. 2 Mo. Int. 98. 2 Inst. Cl. 189. 
Ma he where languidus in priſona was returned. Ro. Int. 9. 
ern 16. 

For an eſcape upon a ca. ſa, on an outlawry after judgment, 
Rs. Ent, 100. 3 Brownl. 89. 

The like againſt the ſheriff on a meſne proceſs, 3 Lev. Rep. 
42,45, Hern 129. Lill. Ent. 60. ; 

Againſt the ſheriff of Middleſex upon an eſcape from an arreſt by 
r bill of Middleſex. Tho. 31. Han. 18. Ub. 47. 5 
be like againſt the ſheriff upon a /atitat. Ro. Ent, 303. The 
like againſt the late ſheriff, 16, 

The like upon a ca. /a. after a recovery in aſſault, Id. 305. 
Againſt 


References to Precedents 


Agaiyſt the ſheriff for an eſcape of one committed on an excom. 
municato capiendo. Lill. Ent. 87. | 
Againſt the under-ſh-r.F where a ca. ſa. iſſued, and the plaintiff 
was thereupon taken, aud in cuſtody of the defendant for 29 l. 125, 
whereupon, in conſideration that the plaintiff would pay the 29], 
125. to the defendant, he promiſed to diſcharge the plaintiff out of 
priſon, and to repay that money to the plaintiff, upon diſcharging 
the writ. Re. Decl. 25. 
P *470. *Aocainſt the ſheriff for inſufficient ſecurity upon an arreſt on a 
bill of Middleſex. 2 Saund. 51. 


The like, and a cepi corpus returned by the ſheriff, 2 Saund, 


150. | 

Agia the ſheriffs of London, for an eſcape upon a proceſs out of 
the mayor's court, 1 Brown. 49. Hern 129. 
The like upon a plaint levied in the compter. Ro, Ent. 298, 
08, | 
l The like upon an arreſt and impriſonment, in the time of the 
former ſheriff, who going out of his office, delivered the priſoner; 
to the cuſtody of the defendant. Vid. 15. 

Againſt the ſheriff ſor an eſcape upon an attachment of privilege, 
Cl. A 261. Hern 128. 

Againſt the bailiff of a liberty upon an eſcape, reciting the whole 
judgment thereupon, Ro. Ent. 311. 

For the marſhal of the king's bench, againſt the warden of the 
fleet, for an eſcape of one arreſted by the bailiff of the liberty df 
Weſtminfler upon a ca. ſa. and committed to the fleet in execution, 
by a judge of the common pleas by a habeas corpus. 2 Brown. 11, 

Againſt the keeper of the priſon of Ludgate, upon an eſcape of a 
bankrupt committed to him by the commiſſioners, Ro. Ent. 82. 
Hern 184. | Ts a 

Againſt a bailiff of a liberty for an eſcape of one arreſted upon a 
capias in debt at the ſuit of the plaintiff, Re. Decl. 89. 

* like againſt an attorney being bailiff of a franchiſe, C 
AJ. 280. | 
The like upon a bill of Middleſex. Vid. 40. Ro. Ent. 299. 
The like upon a ca. ſa. after two ci. fa. returned. Ro. In. 
09. 4 
R Againſt the warden of the fleet upon an eſcape. Re. Dec. 93. 
Againſt the marſhal of the king's bench, where the priſoner by 
habeas corpus, was committed to the fleet, and afterward by another 
writ committed to the marſhal. Ro. Ent. 306. 
Againſt the deputy marſhal for an eſcape. Ro. Ent. 300. 
Againſt the ſerjeant at mace for an eſcape of one arreſted upon? 
plaint levied in the counter, and thereupon the cuſtom of the ci 
let forth. Pro, Met. 21. 
For an eſcape upon a ſtatute-merchant. Reg. 98. 
; The like upon a capias ad computandum, Ae 13. 770 
| | . 


on Actions on the Caſe. 


Againſt Sheriffs and other Officers for a falſe Return, 
Agninſt the bailiff of a liberty for an eſcape, and falſly returning 


wn eff inventus after an arreſt annually made. Bro. Red. 52. 
Againſt the ſheriff, who neglected to execute a ca. ſa. upon one 
then being preſent, and falſly returned non eft inventus, Tho. 88. 


z Hrrunl. 35. Aft 57. 
The like upon a ſtatute-ſtaple. Ro. Ent. 9. Hern 167. 


J. The like upon a ſpecial capias utlagatum, and returning nulla 
Ina. 2 Vent. 84. UB. 123. 
of Againſt the ſheriff for a falſe return upon a ſci. fa. that the de- 
ſendant being an executor, had waſted the goods. Ro. Ent. 24, 
8 59. Bro. Red. 38. 
The like for an adminiſtrator. Ro. Ent. 61. Bro, Red. 37. 
he 2 Inft. Cl. 186. 
ers Againſt the ſheriff, who upon a fiers facias returned, that he had 
nken goods to the value of the debt which remained unſold, and 
ge. had not returned a venditioni ex ponas delivered to him, but converted 
the money to his own uſe. Fro. Red. 36. 1 Brownl. 233. 
ole The like againſt the bailiff of a liberty, who executed a fieri 
facias, and returned nulla bona, Vid. 6. Lill. Ent. 40. 
the Agairſt the ſheriff who executed a writ of ſeifin and elegit in 
y of ville, after a ſuperſedeas, and upon a writ of error allowed and 
ion, delirered to him. Ro. Ent. 47. Hern 213. 
3 Againſt a biſhop for a falſe return upon a ff. fa. 1 Sid. 279. 
of a 
82. | 
For Sheriffs and other Officers. 
on 2 | 
For a ſheriff againſt one taken in execution, who in conſideration 
Cl that the plaintiff would permit him to go at large with two ſervants, 
pomiſed to return a priſoner within the day. Ro. Ent. 96. 
5 * 2 gaoler againſt a priſoner for breaking the gaol. 2 Me. 
En. 1. 95. . 
Vid. Title againſt officers. 
93 Vid. Title againſt attornies. 
r by 1 For a heriff againſt the gaol-keeper, for permitting priſoners to 


vorher ceipe. Reg. 110. 
Mainſt a reſcuer upon a non omittas ca. ſa, Hern 68. ; 
vr 2 gaol-keeper againſt one committed by auditors, for the 
ypon 2 irrears of an account who eſcaped, whereby the plaintiff was obliged 
cy 8 A Pay the money. Fitz. NM. B. 95. 130 
paniff's warrant had levied monies payable into the exchequer, 
2070 ud had not paid it to the plaintiff. Hern. 165. Ro, Ent. 13. 


For 


For the late ſheriff againſt a bailiff of a hundred, who by the P 477. 
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For a ſheriff againſt an attorney, who had counterſeited a wy. 
rant upon a writ of Capias. Bro, Red. 50. 


For Injuries to Franchiſes. 


For a guardian and bailiff of a liberty of P. who by letter n. WW * 
tent from the Queen Conſort, had the execution and return of urin 
within the liberty againſt one who arreſted a man within that liber 
ty. The. 42. 8 

The like for a lord of a hundred againſt the ſheriff's bailif, apm 8 
a title ſpecially ſhewn forth in the pleadings, Wi, Ent. 83. I 

The like for a lord of ſeven hundreds, againſt a ſheriff upon ſe 
yeral breaches. Vid. 55. | 


For the mayor and citizens of York, who had the execution and 
return of writs within the city by a preſcription againſt the ſherif; | 
bailiff, who arreſted a man within the mayor's liberty, and in- . 
priſoned him in the priſon of the church. Bro, Red. 47. 1 Bu e 


154. 
The like for a biſhop by a preſcription. Bro. Red. 49. Brev. 114. N 
Hern, 224. A 34. | 
For a lord of a manor, who had a court of view and fn. 
pledge, againſt one who held another court of view of frank -le, 
within the ſame will by another name. Ro, Ent. 88, Ru, Eu. 


P 
425- 2 the 1 

For a plaintiff ſeiſed of a paſſage over a water againſt the deſet p 
dant, who carried perſons croſs the water in his boat. Ro, Ew. ji 8 
Pl. gen. 18. | 

For ereCting a new market, by which the market of the plancd a 
was damnified. 2 Saund. 172. The like of a fair. Lill. I 0 

o. 

For the lord of a barony, who had the execution and retum d 7 
writs within that barony by preſcription, againſt one who are 
a man within that barony, 1 Brown. 70. Hern 103, 225, T 

For the lord of a manor, who bad a court-baron every three 
weeks, for obſtructing his ſteward and tenants from holding a cc 
by threatening them of their lives. Ub. 238, 

Where the plaintiff by preſcription bad the execution and ret 
of writs within an honour, and the defendant took cattle in © k 
name of a diſtreſs within the honour, and drove and impoun 15 
them out of the honour. Reg. 104. Th 

\g 
For Illegal Proſecutions. p of 
| Bro 

For arrefting the plaimiff in a city-court without any cauſe of a The 
tion. 1 Brown, 38. 

The like where the court had no juriſdiction. Clift 35 ah Thy 


The like founded upon the cuſtom of the realm. 14 35. 7: 


on Actions on the Caſe. 
The like, and detaining the plaintiff in priſon till he found bail. 


,, Kad. 61. Clift. 34. | 
The like upon proceſs out of the king's bench. Bre. Met. 25. 
The like upon a capias out of the common pleas, and proceſs 
out of an inferiour at the ſuit of the defendant, without any cauſe 
of action. Tho. 70. 
par The like upon a capias out of the common pleas, and an acetiam 
4 at the ſuit of the defendant, Bro. Red. 50. 
der. The like upon a bill of Middleſex, at the ſuit of the defendant 
and others. Vid. 36. 
pa For an undue proſecution in the court of the principality of 


Wales, Ro. Ent. 16. 

ie For attaching the plaintiff's goods at the ſuit of R. without his 
conſent. Han. 53. 

po For that the plaintiff was twice arreſted againſt the defendant's 

ri own undertaking to the contrary. Cl. Af. 230. 

By an attorney againſt another, who drew him into a ſuit before 

a commiſſioners concerning cauſes eccleſiaſtical, and for the undue 
exerciſe of his office of an attorney. CJ. Af. 255. 

1% The like for ſuing the plaintiff in the /piritual court without a 
cauſe, Clift 34. | 

fk: For that the defendant cauſed the plaintiff to be arreſted in Lan- 

@n for ſcandal. CI. Af. 21 3. 

For that the defendant maliciouſly ſued out a writ of Ca. Sa. in 
the name of another without a warrant, Bro. Red. 47. 

For pronouncing the plaintiff ro be excommunicated without a 
rexſonable cauſe. 2 Brown. 20. Tho. 50. | 
; For proſecuting the plaintiff upon a ſheriff's bond without a cauſe. 
lift 33. 

For ſuing in the court of admiralty. Ra. Ent. 23, 24. Dy. 
159. 

I ſuing in the ſpiritual court after a prohibition. Fitz, Nat. 

rev. 92. 


In Actions for Reſcues. 


Againſt a reſcuer, who reſcued goods taken in the name of a 
itreſs for rent in arrear, Ro. Ent. 12. Lill. Ent. 378, 379- 

The like of a heifer taken for a relief. Bro. Red, 42. 

Azainſt one who reſcued a priſoner taken upon a /atitat, at the 
a 2 Bro. Red. 48, 49. Mod. Int. 23, Brownl. 255. 
8 UIAUNT, 5 


aſe of x ms like of one taken upon a capias in debt. Han, 32. 3 Brownl, 


The like upon a capias utlagatum, Ro, Ent. 21. Hern. 34 The 


For executing a writ after a writ of error allowed. Hern 233. P *478. 
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The like upon a bill of Middleſex, ſued out upon a recognizance 
acknowledged before the chief juſtice of the common pleas, Hay 


7. 

The like upon a writ of Rebellion in chancery, upon an executi thre 

of a decree. Han. 8. | 
Againſt one, who together with others, reſcued ſheep taken d wal 

mage. fezant. Bro. Red. 59. ge 
For a ſheriff againſt a reſcuer upon a non omittas Ca. Sa. Hern 6b. 


Againſt Dofors, Apathecaries and Surgeons, for Miſbehaviour in 
their Profeſſions. 


That the defendant pretending himſelf to be a ſkilful ſurgm 
for money paid, and to be paid, undertook to cure the plainiif 


of a diſeaſe in his noſe, called noli me tangere, which he had na 7 
done; but being unſkilful, applied ill medicines, whereby the ns G 
became corroded and putrefied. Bro. Red. 35. 2 Inft. Cl.19 * 
1 Brownl. 232. Hern 135. a 

That the defendant for money in hand paid, undertook v 500 
cure the plaintiff of a diſeaſe called the cholick ; and the defendant Of 
gave the plaintiff an unwholeſome medicine, whereby the plaintf 1 
was confined to his bed, and remained in a languiſhing conditan / 
for five weeks. Bro. Va. Me. 9g, 2h 

That the defendant for 40l. whereof zol. was paid, underod þ 
to cure the plaintiffs ſon's foot ; which by the defendant's nel. den 
gence became uncurable. Bro. Red. 59. Cl. A. 259. * 

That the defendant undertook to cure the plaintiff's horſe of 1 
diſeaſe in his foot, which he ſo indiſereetly handled, that the bork that 
died. Cl. Af. 259. 25. 

Others for unſkilful medicines applied to horſes. Dig. 20. 5 
43 E. 3. 33. Ra. Ent. 463. Reg. 110. A. 12. Kit. 159. Tf 2 
Ne That the defendant pretending himſelf to be ſkilful, for money N 
paid and to be paid, undertook to cure the plaintiff with a die en 
of the ſtone, and an excoriation in the bladder, which he had n / 
done, but had applied unwholeſome medicines not being a |! 1 
phyſician or ſurgeon. Hern 1 35. | 5 

Where the defendant undertook to cure the plaintiff, but appli # 
unwholeſome medicines. Reg. 112. 

The like for undertaking to cure a broken arm, which by ür 

defendant's negligence became crooked, Reg. 105. Aſh 15: be 


The like for undertaking to cure the plaintiff's eye, which he by 
the negligence of the defendant loſt, Reg. 105. Ra. Ent. 8. | 
Where the defendant for money paid undertook io che 
plaintiff of a hurt in his leg, who was ſo negligent in his erden 
ing to eure it, and ſo inartificially cut the nerves and veins, tt * 
became lame in his leg, Ra, Ent. 463, Vet. Ent. 49. 


on Addions on the Caſe, 


For an huſband and wife, where the wife was ſick of the cholick, 
und went to the defendant, who unſkilfully told her that ſhe had 
three impoſthumes in her body, and undertook to cure her within 
en days, but gave her unwholeſome medicines, whereby the wife 
vithin ten hours was confined to her bed, and there remained in 
great danger of her life for five weeks. Ra. Ent. 463. 


Declarations againſt Tradeſmen founded upon the Cuſtom of the 
Realm, 


Againſt a carrier for loſing goods which he had promiſed to deli- 
yer, Vi. Ent. 28. Cl. . 269. Bro, Red. 12, 16. 2 Infl. Cl, 
180, 183. Tho. 34. 2 Vent. 75. 2 Mo. Int. 91. 

The like of letters to be carried. 1 Brown. 54. 

Againſt a common carrier for doing damage to the goods. 2 Mod. 
Int, 90, 91. | 

* a common waterman for being ſo negligent in carrying 
goods and money that they were loſt. Vid. 37. 2 Mod. Int. 92. 
Clift ; 

l me 8 hoy-man. Clift 38. 

Againſt a ſmith for laming a horſe in ſhoeing him. 1 Brown. 35. 
2 Inft. Cl. 172. 

Againſt an innkeeper for a horſe delivered to him, and his negli- 
gently keeping him ſo that he died. 1 Brown 80, Rob. Ent. 10. 
2 Infl, Cl, 175. | 


*Againſt an innkeeper for his negligence in keeping a gelding, ſo P * 479. 


that it was ſtole out of the paſture by thieves. Rob, Ent. 16, 21, 
23. Bro, Red. 16. 2 Infl. Cl. 174, 177. Thomp. 14. 

Againſt a carter who drove his cart upon the plaintiff's ſow, by 
which ſhe was killed. CJ. Man, 70. 

Apainſt a letter carrier, who carried letters from the poſt-office 
0 Gray's Inn, and had not delivered them according to the ſuper- 
ſcription. Ro. Ent. 103, 104. 

Againſt an huſbandman, who had undertaken to till and ſow 
lands with grain, and performed it jo negligently, that the lands and 
grain became unfruitful. 1 Bro. 72. | 

Againſt a glazier for not glazing windows according to his con- 
act. Pl. gen. 20. 

For careleſsly driving a coach with two horſes, ſo that the horſes 
run upon the plaintiff, and the defendant run over him, whereby 
be became lame. Bro, Red. 484. 


For 


References to Precedents 


For Diſturbance of Common. 


For that the defendant incloſed the common, ſo that the plainif 
could not enjoy his common. CI. Man. 186. 

For a Cuflomary Tenant who had Common of paſture, in a paſture 
called T. and B. for ſheep, horſes and cows, lying upon the tene- 
ments for a whole year; whereas the defendant put in his catle 
upon the common, whereby the plaintiff could not enjoy his common, 
Wi. Ent. 49. 9 Co. 112, Hern 117, 

That the plaintiff ſeiſed of a meſſuage and lands, had comm of 
paſture in L. for all cattle levant, c. for the whole year, and the 
defendant incloſed forty acres in the common for coney-burrow, 
and kept conies. The like for all commonable cattle in a wood, 
and the defendant fo inch/ed the wood, that the plaintiff could un 
make uſe of his common. Wi. Ent. 42, 76. 2 Infir, Cl. 20. 
Hern 125. 

For right of common for three cows, c. and for a foot-wy, 
2 Mo. Int. 85. 

That the plaintiff ſeiſed of a meſſuage and lands, had cm 
for ſuch cattle in ſuch a place every year, when the field ſhould be 
ſown, then after the corn was carried away until the field ſhould 
be reſown, and through the whole year, when the field ſhould li 
fallow ; and the defendant with carts, &c. ſubverted the conn. 
1 Brown. 47. | 

The like where the plaintiff had common for all great cattle called 
rotſier beafts levant, fc. in ſuch a waſte throughout the whole year; 
and the defendant ereQed hedges and ditches upon the common, aud 
hindered the plaintiff from his common. Tho. 33. 

Where the plaintiff ſeiſed of a meſſuage, c. had common for il 
cattle in B. fenn throughout the whole year; and the defendant put 
his cattle into the common, Tho, 40. 

The plaintiff ſeiſed of a meſſuage had common for all commonadie 
cattle, and the defendant ſurcharged the paſture, with an intent 
to obſtruct the plaintiff of his common. Ro. Ent. 42. 

The plaintiff ſeiſed of a foldage, and the liberty of a fem c 
in a cloſe called V. for 600 ſheep, when the cloſe ſhould be ut 
| ſown ; and the defendant incloſed the cloſe with hedges and ditcds; 
ſo that the plaintiff could not enjoy his foldage. Wi. Ent. 71, 9 

That A. B. ſeiſed of a manor, c. had the liberty of a fh, 
and a fheep courſe, in the cuſtomary cloſes of the defendant, 's 
ſheep not exceeding the number of 300. from ſuch a feaſt to ſach 
a feaſt every year, when the cloſes thould not be ſown with gan, 
leaſed the premiſes to the plaintiff; and the defendant drove tht 
ſheep from the paſture, ſo that one of them was loſt, and the 
were damaged; and that he likewiſe incloſed part of the c 
with hedges and ditches. Bro, Red. 65, Co, Ent, 14. 0 


on Actions on the Caſe, 


For an aſſignee of a term, who ought to have common of paſfnre 
xr 300 ſheep and one ram every day throughout the whole year ; 
the defendant drove out the plaintiff's ſheep with dogs, and 
ould not permit the plaintiff to enjoy his paſture there for a long 
ime, ſo that part of the plaintiff's ſheep died. Ro. Ent. 62. Hern. 


64. 

Thar the plaintiff ſeiſed of a meſſuage and lands, had a foldage 
1d fold courſe for 500 ſheep, upon a great waſte called, oc. 
jroughout the whole year; and the defendant dug pits, and ſo 
nully covered them over with graſs, that thereby the plaintiff loſt 
he profit of his foliage. Wi. Ent. 91, 

That the plaintiff ſeiſed of a meſſuage and lands, had common for 
| cattle levant, &c. throughout the whole year; and the defen- 
nt built a houſe there, and made burrows for conies, and placed 


For lefſees who had a right of common in a cloſe for all common- 
ble cattle for two running years, when the cloſe ſhould be ſown 
frer the grain was carried away, and every third year through- 
the whole year when it lay fallow, part of which the defendant 
cloſed. Han. 23. 


14 by The plaintiff ſeiſed of a meſſuage and lands, had common in ſuch 
hould paſture for 460 ſheep levant, ER throughout the whole year ; 
14 lie the defendant having no right put in his cattle. Bro, Red. 44. 


That the plaintiff ſeiſed of a meſſuage, &c. had common of eſto- 
n lands for neceſſary firing, and the defendant with an intent 
binder the plaintiff of his common, cut down, and carried away 
n load of furze and heath, whereby the plaintiff loſt the benefit of 
þ common, Bro, Red. 7 3. 

That the plaintiff poſſeſſed of lands, who had the liberty of 
age of all ſheep feeding, and depaſturing in the common fields 
C day after day upon his lands; and the defendant did not fold 
þ ſheep upon the plaintiff's lands, whereby he loſt the benefit of 
 fldage. 2 Ven. 136. | 

For erecting a mill whereby the plaintiff was prejudiced in his 
mn, 2 Mod. Int. 88. 


called 
year ; 
n, aud 


for all 
int put 


zonadle 
tenen 


p courſe tvr digging up the ſoil, Ec. to the prejudice of the plaintiff's 
de Ut- a Id. 250. 

Inches; Where the plaintiff had common after the corn was reaped in ſeven 
= 's, which the defendant incloſed, 3 Brownl. 96. Hern 64. 


Ps leſſee of a copyholder for digging turf in the common. 
0, 


ant, lot 
v0 ſuck 2 the plaintiff ſeiſed of a meſſuage and lands, had common 
þ gun, Wo cattle levant, fc. throughout the whole year. Hern. 64. 
"ove the "here the plaintiff ſeiſed of lands had common, and the defen- 
the rel . urcharged the lands, with an intent to hinder the plaintiff 
> comm common. Hern 207. 

1 ding a houſe upon lands where the plaintiff had common, 


Where 


edges about the common to make a warren, Wi. Ent. 82. P * 480. 


References to Protodents 


Where the plaintiff was ſeiſed of a manor, had common of paſty. 
whereupon the defendant incloſed part, and put his cattle Upon th 


reſidue, whereby he diſcharged the common, A/h 60. whersthy . 
defendant dug a clay-pic in the common, wherein the plaintiffs hor 
fell, and was killed. Hern 123. | ſuc 

Where the plaintiff ſeiſed of a meſſuage and lands, had on inc 
for ſuch cattle in ſuch a paſture throughout the whole year ; and Ra 


the defendant having no right, put cattle in there to paſture | 
1 Brownl. 249. 


For deſtroying the plaintiff's common with conies. Lill. Eu. bi 


For Diflurbance of a Way. 


For a Vicar of a church being hindered of a way to carry li 
tithes, by making a ditch croſs the way, &c. 2 Brown. 9. by, 
105. 1 Brownl. 189. 

The like for a Rector of a church for ine loſing a field, that the 


plaintiff and his ſervants could not enter to carry away the tithes | 
Bro. Red. 17. 1 Brownl. 180. offi 
For the inhabitants of a Vill being obſtructed of the highny br 
leading through a parcel of land called M. to R. by making beg Ent 
and a gate. Vid. 42. Ub. 120. ; 
Where the plaintiff by reaſon of his tenure, had a way sich gra 
the defendant obſtructed by making a wall. Vid. 65. Cl. Ma F 
173, M15. Hern 207. | by | 
That the plaintiff ſeiſed of a meſſuage and lands had a way fron 1 
his meſſuage to a river to draw water, and to an acre of land e 
of his tenements for his carriages, and to drive cattle through the F 
acres of the defendant, wherein he dug trenches croſs the cu 
Bro. Red. 13. 1 Brownl. 197. prof 
That the plaintiff ſeiſed of a meſſuage, and cloſe of land, had F 
way for his plgws and carts, from his own houſe through the hz 
of the defendant to the plaintiff's cloſe ; and the defendant ſtoppel F 
up the way by building a houſe. Bro. Red. 14. 1 Brown c 
For a leſſee for years, where the leſſor had a foot-way from Me 
own meſſuage through the defendant's cloſe, as well to the tow"! 0 
. as to a river in the defendant's cloſe ; and the defendant mis ercil 
ditches acroſs a great part of the way, and built a hedge, add 44 
prived the plaintiff of his way. Bro. Red. 43. 2 nfl. Cl 1 K 
J. A. 214. 1 Brownl. 247. 3B 

That the plaintiff poſſeſſed of a dwelling in a meſſuage in ſoch 

vill, had a foot-way for himſelf and ſervants, from the town of . 

in and by and through a cloſe called C. and D. to go and retu" 

8 and from the town of B. and the defendant dug ditches and 
P 548 1. ches acroſs the way, and obſtructed the way with hedges and t 
uch 


ces. 2 Ven. 185. Judgment for the plaintiff, 1 Brown. rl 


on Actions on the Caſe. 


For obſtructing the plaintiff in a way which he claimed by 
preſcription. Id. 266. the like without a preſcription, and the 
reaſon thereof. Lill. Ent. 72. | 

That the plaintiff by reaſon of his lordſhip, had a common in 
ſuch wills at all times in the year, and a way to drive cattle thither, 


Ra, Ent. 616. Vet. Int. 197. 

For euſtomary tenants being obſtructed in the uſe of a way to a 
market town, by making hedges and ditches acroſs the way in ſuch 
acloſe. Hern 73. | 


For Diflurbance of Offices, 


11 Againſt an attorney, who exerciſed the office of regiſter to the 
R WY »rchdeacon of the archdeaconry of T. which had been granted to 

the plaintiff, and receiving the fees therero belonging. Vi. Ent. 22. 
at the 10 Co, 50. |; 

For the ſteward of the court of ſeveral manors obſtructed in his 
ofice, which had been granted to him for life, Vid. 5. The like 
for a deputy ſteward of B. Re. Decl. 138. 2 Inſt. Cl. 208. Ra. 
Ent. 59. Co.42. 1 Brownl. 192. Hern 232. 

The like for an earl, of the office of /fexward of ſeveral manors, 


wich granted to him for life by the Queen. Bro. Red. 483. 
| Ma, For the herald at arms for diſturbance of his office granted to him 


by the King for life. Ro. Ent. 54. Hern 133. 

The like by a /ergeant at arms attending the ſpeaker of the houſe 
of commons. Vid. 38. i 

For an attorney being a town clerk for a diſturbance in the ex- 
ecution of his office, and for depriving the plaintiff of the fees and 
profrs belonging to him by reaſon of his office. 1 Bro. 59. 

For interrupting a ſteward in chooſing proper officers. C. Af, 
275, 

For the deputy clerk of the treaſury againſt the clerk of the 
treaſury and the cuj/los brevium, for diſturbing the plaintiff in receiv- 
Ing the fees and profits of an office, Vid. 18. 

Upon a pluries mandamus for diſturbing the plaintiff in the ex- 
erciſe of his office of alderman of V. in the county of B. Re. Dec. 
144, 

For the mayor, c. of Londen, for dilturbance of a meeter of coals. 
3 Brownl. 66. Hern 102, 141. Bro. Red. 119. 


For other. Diflurbances. 


For the churchwardens of a church, who uſed to cut the trees 'n 
« church-yard, for repairing the fences ol the church-yard ; and 
Vor. I, 8 N the 


and back again; and the defendant made trenches a eroſs the way. 


9 
+4 
I 


References to Precedents 


the defendant by the command of the rector, cut the trees, and 
carried away the wood, Ro. Ent. 44 Hern 210. 

That the defendant demiſed a cloſe of pafture for a year, and in | 
conſideration of 3ol. then paid, and of a gelding of the price of g|, 
delivered to him by the plaintiff, the defendant undertook that the | 
plaintiff ſhould have the cloſe, without the diſturbance of any per. : 
ſon, and the father of the defendant expelled the plaintiff, Br, 
Bed, 16. Hern 95. | | 1 

In conſideration the plaintiff had to farm lett, a meſſuage and 
lands for years under ſuch a rent, the defendant undertook, that the 
plaintiff ſhould quietly enjoy without the diſturbance of any perſon; 
and the plaintiff entered and ſowed the lands, and one M. and the 
defendant expelled the plaintiff before the end of the term, and be- 5 
fore the corn was ripe. Bro Red. 111. Hern 95. 

For a cuſtomary tenant againſt the lord of the manor and another, 9 
who cut down the trees upon the cuſtomary tenements, whereby the 
the plaintiff had not ſufficient firing, hedging, and wood for repain, Br 
according to the cuſtom of the manor. Bro. Red. 46. Herm 225 44 
1 Prownl. 252. 

For diſturbance of an execution upon a ſtatute- ſtaple, by ſhutting WW uſe 
the doors of an houſe againſt the ſheriff, and the jury charged, on 
ſo that they could not have a view of the goods. G. Ent. 12. mea 

Where the plainriff ſeiſed of a meſſuage by preſcription repaired I and 
the aiſle of a church, and had there feats, and a burying place dete 
his family; and the defendant being the wicar, obſtructed the plain- 


tiff from making a grave in the aiſle, cil] the plaintiff paid him 6s. 8 F 
Co, Ent. 8. riyu 
; wate 
29. 
For Nuſances as to Water. T 
a fix 
That the plaintiff ſeiſed of a mill, had a water courſe running 


in L. to his mill; and the defendant broke down a bank, and d. 
verted the water from the mill. Cl. Af. 209. Han. 32, 2 4% 
CL. -234: 

P *482. * For diverting of water from an antient water courle, C. Mas 


120. 2 In. Cl. 231. 
For obſtructing a drain. Cl. AJ. 267. 


For putting lime into the plaintiff's water, and deſlroy ing Wt For 
Fiſh. Id. 274. emait 
That the plaintiff ſeiſed of two meſſuages and agarden incloſed WIS: «. 

a wall, contiguouſly adjoining to the King's highway, through which Th 
a water courſe uſed to run to a yard belonging to a brewhouſe ; # Ils, 
the defendant with earth and ſtones obArufed the water cor) b 
to the yard, fo that the wall of the houſe and garden became 19 ov, | 
and decayed, and neither the plaintiff or his tenant could paſs in For 


that way, Wi, Ent. 47, demurrer thereto, 


on Actions on the Caſe. 


That the plaintiff was poſſeſſed of a cloſe and meadow for a 
term of years, and the rainy water deſcending from the ſky, uſed 


a o run from a hill into the king's highway, and from thence into 
| plaintiff's meadow ; and the defendant diverted the water courſe, 
Ie and thereby the water overflowed the plainriff*s cloſe. Tho. 39. 
. That the plaintiff was poſſeſſed of an antient meſſuage adjoining 
v, to a water courſe, and the defendant in throwing down great quan- 

tities of filth, flopped up the water courſe, whereby the water ruſhed 
nd upon, and overflowed the meſſuage, and ſpoiled the plaintiff's 
the goods, 1 Brownl. 57. 2 Inft. Cl. 235. 
Ml; For that the defendant had ſo raiſed water into a pool, that it 
the oerflowed the plaintiffs cloſe, whereby he loſt the profits thereof, 
be- nd his trees were ſpoiled thereby. Tho. 42. 

That the plaintiff was ſeiſed of ten acres of meadow adjoining 

her, to a riyulet to the defendant's mill, and the defendant fo raiſed up 
reby the water into a pool, that it overflowed the plaintiff's meadow. 


Brownl. 40. 2 Inft. Cl. 237. The like of two cloſes. Rob, Ent. 
225. . Cook 18. 4. 46. 1 Protwnl. 241. 

That the plaintiff ſeiſed of a meadow called, c. and a rivulet 
ning WY uſed to run on the eaſt ſide thereof, and another rivulet uſed to run 
reed, BW on the ſouth fide thereof called VM. and the rain falling into the 
meadow, uſed to run into the rivulet called M. and both the rivulets, 


paired BN 2nd the rain uſed to run together ar the end of the meadow, and the 
ce u. defendant diverted the water courſe, and thereby overflowed the 
plain- BW ineadow. Vid. 64. Hern 203. 

hs. bd, For a cuſtomary tenant againſt a tanner of tan pits built ſo near a 


rivulet, which ran near the plaintiff's meſſuage, that thereby the 
water became corrupt and unwholeſome. Rob. Ent. 66. Co. Ent. 
29. Hern 2 54. 

That the plaintiff was ſeiſed of a cloſe of paſture through which 
a rivulet uſed to run, in which the plaintiff had a fiſhery belonging 
to his cloſe ; and the defendant built an houſe for making allum, 
Ec. and caſt rubbiſh into the rivulet whereby the water became 
"rupt, and deftroyed the fiſh, and the plaintiff's cattle were not 
pble to drink it. Tho. 26. 
For not repairin, of ſea-banks againſt the ebbing and flowing 
the ſea, which the defendant ought to repair, whereby the wa- 
er overflowed the plaintiff's lands. Bro. Red. 67. 2 Inf. Cl. 113, 
For permitting a ſhed lately built by the defendant's huſband to 
eman to the prejudice of the plaintiff's houſe, whereby the water 


running 
and * 
2 Inj. 


Cl, Mar 


yiag bs 


cloſed u in from the ſhed upon the plaintiff's houſe, 2 Brownl, 57. 

gh which That the plaintiff was ſeiſed of two antient and decayed fulling 
uſe ; Ile, to which a great part of the water of a rivulet uſed to run, 
ourſe l. d built a corn mill inftead of them; and the defendant broke 
ame rod own banks, and diverted the water. 4 Co. 84. 


oY diverting a great 2water courſe from a mill, by making a 
urlpool, and a ditch acroſs a water courſe. Dyer 248. 
Sſ2z That 


P *483. 


References to Precedents 


That the plaintiff was ſeiſed of a mill, and ten acres of land ad- 
joining to a rivulet, and the water of the rivulet uſed to run to the i 
mill; and the defendant obſtructed the water from running to the mM 
mill, by making a ſluice, and thereby cauſedahe water to overfloy 
the meadow. 2 Brownl. 62. Hern 133. 

For a leflee of a mill for diverting water, by making a rivule, 
3 Brownl. 45- | t 

For the leſſee of a mill for the defendant's diverting water to his 
own new erected mill. Hern 82. 

For the defendant's erecting a mill ſo near the plaintiffs mill, tha 
the water flowed back again ro the wheel of the plaintiff's mill, ſ 
that he could not grind, Ge. Hern 1 20. 

By making a bank crofs a water- courſe, whereby the water over- 
flowed the plaintiff's paſture thereto adjoining. US. 230. 

That the plaintiff being a tenant by the courteſy of England of « 
meadow, near which a rivulet uſed to run, the defendantdug upoi 
the banks of the meadow, whereby part of the meadow was over- 
flowed, A 56. 

* That the plaintiff by reaſon of his tenure had a ſeparate fiſhery, 
and the defendant erected a dye-houſe, and cauſed filth to run int 
the fiſhery. Raft. Ent. 442. | 

For a leſſee of a houſe in London, who had a leaden pipe to conrey 
water from his kitchen, through the defendant's yard into the 
ſtreet ; and the defendant placed a heap ef coals in his yard near 
the wall of the meſſuage, and thereby obſtructed the warer-courle, 
and decayed the wall. A, 43. | 

For an aſſignee of a term in an houſe, a well, and a leaden con- 
duir, and the defendant fixed a leaden pipe to the conduit, and 
diverted the water-courſe from the meſſuage. Ah. 44. 

For diverting an antient water-courſe, whereby the plaintiff lol. 8 
the benefit of his mill. Lill. Ent. 5 5. 


Fa 


For Obſtructing the Plaintiff*s Lights. 


For the plaintiff leſſee of a houſe in the city of D. for darkenit; 
two antient lights, and building a wood-pile in a yard, near ad- 
joining. Ro. Ent. 7. Cl. Man. 57, Hern140. : 

For ſtopping up lights in London , Wi. Ent. 46. Cl. Man. 185 
2 Inſtr. Clerical. 244, 247. Ro. Ent. 8. Co. Ent. 200. Aſh4) 
1 Brownl. 230. 

By an affignee of a leſſee in the city of Weſtminſter. 2 415 
Int. 87. | 

That the plaintiff being /eſſee of an houſe in London, had antien! 
windows 1n the kitchen thereof, and the defendant being poſſeſſed ol 


another houſe near adjoining to the plaintiff's houſe, _ div 
di 


at 
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building near the plaintiffs kitchen, that in a great meaſure it ob- 
ſtructed the light from coming into the plaintiff*s kitchen. Vid. 28. 

The like for newly ereQing a building which darkened ſeven 
windows of the plaintiff's houſe. Bro. Red. 34. Vid. 6. Hern 98. 
Lill. Ent. 81, 82. 

The like for erecting a new ſhed, whereby the light was ob- 
ſtructed from coming into the plaintiff's windows and thop. i. 
Ent. 46. 

For a cuſtomary tenant ſeized of a houſe in Stepney, wherein he 
had four windows; and the defendant being poſſetſed of another 
houſe and yard ; whereupon the defendant had newly built two 
chimaies ſo near the plaintiff's houſe, that they not only obſtructed 
his lights, but the rain deſcended upon the plaintiff's ſoil. Tho. 26. 

That the plaintiff being ſeized of a meſſuage, and a piece of land 
atjacent, and the defendant being poſſeſſed of a garden adjacent, 
built up a wood-pile, and a building for hogs. Co. Ent. 19. 9 
Co. 57. 

For continuing the obſtruction of lights, Lill. Ent. 82. 


Far Erections, or the Continuance thereof, whereby the Plaintiff is 
endamaged, 


For permitting a /hed lately erected by the defendant's huſband to 
remain and continue to the annoyance of the plaintiff's houſe, by the 
N falling from the ſaid ſhed upon the plaintiffs houſe. 1 

Non. 57. | 

That pe Ee the plaintiff was ſeized of an houſe before the fire 
of London, and which was thereby burnt down, the defendant was 
poſſeſſed of another houſe near adjoining ; and that the defendant 
paced pieces of timber acroſs in ſuch a manner, that the plaintiff 
vas hindered in rebuilding the ſaid houſe. Tho. 38. 7 

For erecting a new market near the plaintiff's market, whereby 
the plaintiff was damnified in his marker. 2 Saund, 17 2. 

That one S. T. was ſeized in fee of ſuch cloſes, and the dean and 
chapter of V. of other cloſes, and that they, and S. T. had a fair by 
preſcription, for the ſelling of ſheep there ; that the plaintiffs being 
poſſeſſed thereof, the defendant built other pens contiguous, to the 
prejudice of the plaintiffs fair. Lill. Ent. 30. 

That the plaintiff being a leſſee of an houſe in London which he 
ntended to raiſe higher; and the defendant built a houſe adjacent, 
lo over-hanging the plaintiff's houſe, that he was not only hindered 
* it higher, but it darkened his lights. 3 Brounl. 46, 

197. | 
os erecting a mill to the damage of the plaintiff's mill, Ra, 
9 


That 
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That the plaiatiff being ſeized of a meſſuage and a curtilage, and 
the defendant being ſeized of a meſſuage and curtilage near adjoin- 
ing, the defendant dug a lime-kiln in his curtilage, ſo near the 
plaintif- curtiſage, that the plaintiff's houſe, and an aſn- tree there 
growing, and a great part of the ground fell into the lime-kiln. 
AN 47. 


For not repairing, &c. 


For a leſſee of a meſſuage and lands, and the defendant being 


P *48 4, *ſeized of a —_— and lands, ought to make and repair the fence 
between the plaintiff's and defendant's meſſuage and lands, which 


were out of repair. 1 Brown. 28. Cl. Man, 185. 

That the plaintiff ſeized of a cloſe, and the defendant poſſeſſed 
of another cloſe near adjoining, ought to repair the hedges between 
the two cloſes ; for want whereof ſtrangers cattle entered, Cc. Th. 
35. Ro. Ent. 52. 1 Brown. 28, 66. 

The like for want of repairing of walls. Bro. Red. 20, 67, 486. 
2 Inſt. Cl. 115, 116 

For not repairing fences adjoining to a common, whereby the plain- 
tiff's cattle went into the common, and from thence into the cloſe 
of the defendant, and of other perſons, and were impounded, 
whereby the plaintiff loft the profits and benefit of his cattle, and af 
the common, and had expended ſeveral ſums of money in detending 
ſuits of law. Bro. Red. 62. 

For not repairing ſea banks, whereby the water overflowed the 
plainiiff's lands. br. Red. 67. 

Againſt a farmer of a mill, for not repairing the banks of a mil 
pool, ſo that the water overflowed the lands of the plaintiff near ad. 
joining. Cl. Man. 178. Re. Dec. 99. 

For not repairing the banks of a water-courſe running to the plain- 
tiff's mill, whereby the plainciff Joſt the profits of his mill. C. 
IJ. 210. 

For not repairing a gutter between two houſes. Cl. AY. 263, 
Reg. 104. Af. 16. 

For not repairing a meſſuage. Ro, Ent. 10. 

For a rector of a church againſt the executors of the former tec. 
tor, for not repairing the houſes of the rectory. Hern 136. 

For not enclofing and repairing fences. Bro. Red. 486. 2 Ir 
Cl. 115, 116. 

For not repairing fences whereby the plaintiff's cattle eſcap:i 

through another's land, and were impounded. Lill Emt, 69. 

For dilapidations brought by the rector, againſt the executor: 4 

the laſt rector. Lill. Ent. 21. 1 Lul. 115. 


Fi 
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For other Nuſances. 


2 > ©@ — 


That the plaintiff was leſſes of a kitchen in London, part whereot 
was upon a ſhop and an entry of the defendant's houſe, ſupported by 
a brick wall, and a wooden poſt fixed thereon ; and the defendant 
threw down the wall and the poſt, whereby the kitchen fell in. 
Vid. 65. Hern 204. 

For making a fink ſo near the plaintiff's houſe who was a barber, 
ng that the defendant who being a ſhoemaker, therein caſt ſtinking 


ets water, which ran into the plaintiff's yard, Ro. Ent. 42. Hern 
ich 180, 208. 

Againſt a tenant of a meſſuage, who permitted ſtinking water 
2 running from a kitchen, to run into the plaintiff's cloſe, whereby 
ken bis ſervants and cattle were much infected in their bodies, and 


1 became corrupted. 1 Bro. 44. . 
That the plaintiff feized of a meſſuage and garden, and the de- 
86. ſendant poſſeſſed of a malt · houſe near adjoining, converted the malt- 


houſe into a brew-houſe, whereby the plaintiff loſt the pleaſure of 
ain. his houſe and garden. Vide 13. 


ofes For erecting a ſhed for melting tallow fo near the plaintiff's 
led, houſe, that the plaintiff could not dwell in his houſe. Vid. 11. 
def That the defendant kept a lime - kiln, whereby the herbs, graſs, 


ding . fruits of the plaintiff's garden were ſpoiled and ſuffocated, C. 
Man. 150, 

For putting lime into the water, whereby the fiſh were deſtroyed. 
d. Af. 274. 

For a leſſee of a meſſuage, yard and garden, againſt a butcher, 
who kept a ſlaughter-houſe in a yard, and made a gutter, wherein 
he caſt the blood, filth and dung, which came from the beaſts he 
killed there, and cauſed it to run into the plaintiff s yard and gar- 
den. Hern 236. 

For a baker a leſſee of a lower room, againſt the inhabitants of 
the upper rooms, who threw down urine and other filth, which fell 
on the plaintiff's meal and bread. A 47. 

For a butcher having a ſhop near to the defendant, who placed 
4 lo near the plaintiff's meat, that it was endamaged by the duſt, 

49. 
That the plaintiff ſeized of a garden, encloſed with a brick wall, 
nd the defendant erected a privy joining to the wall, and placed ſo 
Feat a quantity of dirt to the wall, that it fell down, and the filth 
ind ſoil ran into the plaintiff's garden, A/h 43. 


Trover 
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Trover and Conver fon. 


Of goods and chattels. Vid 265. Cl. Af. 200. Vi. Eu. zi. 
Mo. Intr. 13. 2 Ven. 63. Red. Decl. 424. 

For a horſe. Vid. 8. For a gelding. Vid. 266. Cl. A. 244, 

"P *485. For a Ox. Wi. Ent. 32, 61. Trea Tro. 137. For a cow in an 
inferior court. Trea. Tor. 15 5. For a ſilver cup. Tho. 32 Tra, 
Tor. 142. Cl. Af. 233. For ſeveral pieces of gold and gold ring, 
Re. Dec. 421. For a diamond ring. Idem 422. Ub. 234. For a 
hawk reclaimed with bells. 7%. 33. Ub. 239. Hern 104, 144, 
For woollen cloth. Ro. Ent. 69. Cl. Af. 232. For a goldring 
1 Brown. 356. For Brazil wood taken in Spain. Ro. Ent. 451. For 
a ſhip and goods. Bro. Red. 69. For a bond. 1 Brown. 356. Tru, 
Tro. 142. For a mortgage. Lill. Ent, 70. For a bill obligatory, 
which the defendant had made ro the plaintiff. 1 Brown, 355. For 
a leathern bag of money. 1 Brown. 356. Trea. Tro. 141. For 
five pounds weight of wool. 2 Brown. 358. For monies. Re. De. 
425. For monies which the defendant had craftily got from the 
plaintiff's wife at cards. Vi d. 265. Trea. Tro. 143. For a ſtatute- 
merchant. CUB. 233. For cattle and chattels. Hern 122. Ra. Eu. 
6. Hern 149, 251. | 

For an attorney. Wi. Ent. 108. Againſt an attorney. bm, 9g. 
1 Brown. 350. Trea, Tro. 142. | 

For an infant by his guardian. Bro. Met. 19. 

For an adminiflrator for monies loſt by the inteſtate. 2 Saund, 
137. 1 Brownl Hern. 87. Tho. 32. Mo. Int. 17,18. 

For goods Joſt by the inteffate, and which came to the defendant's 
hands, after the adminiſtration granted to the plaintiff, Tre. In. 
148. Mo. 17, 18. 

For a bond loſt by the inteſtate, and which came to the defend 
ant's hands after his deceaſe. Vid. 265. 

For an executor for cattle loſt, and converted in the life of the 
teſtator. Vid. 264. The. 31. Ro. Ent. Int. 452. Hern 122. Tre 
Tro. 147, 150. 

For an executor, where the goods were loſt by the tefal, and 
came to the defendant's hands after the reſtator's death. Ro. Eu. 
80. Med. Int. 15. Tre. Tro. 145, 152. Hern 243, ; 

That the plaintiff ſervant io an earl, was poſſeſſed of goods which 
he loſt, and they came to the hands of the defendant by his finding 
them, who ſold them; with an averment, that by reaſon thereol 
he loſt his ſervice. Mo. Int. 14. 


Fo 
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For ſlandering of a Title. 


That the plaintiff was ſeized of a manor, would have demiſed it, 
ind the defendant ſaid, that the plaintiff had no right thereto 
whereupon one S. ſued out a commiſſion for concealing lands. Ro. 
1.14. 2 Inft. Cl. 87. Hern 141. 

That the plaintiff ſeized of lands which he agreed to ſell to E. 
id the defendant ſaid, that the plaintiff's title thereto was not good, 
hereby E. refuſed to proceed in the purchaſe. 1 Brown. 70. 

For ſlandering the pla intiff's title, whereupon there was an ingui- 
tion at the ſuit of the crown, ſo that the plaintiff could not let his 
manor, 2 Mo. Ent. 25. 2 Inſt. Cl. go. 

For a ſon and heir for words of baſtardy. Co. Ent. 28. Hern 41. 
The like in the diſinheritance of the plaintiff of cuſtomary lands, 


0 d hindering him from having the adminiſtered goods. Co. 
a. 29. 
i That the plaintiff was ſeized of lands, part of which he could 
fs ave ſold by a feoffment, and the defendant ſaid he had an eſtate 


erein by a deed. UB. 116, | 

That the plaintiff was ſeized of a manor, part of which was a 
arren of a 100 acres, which he would have fold ; and the de- 
endant ſaid, that one R, had a title to one third part therein, 
b. 235. | 

Tha T. ſeized of a manor, of ſuch a yearly value, and clear of 
|| neumbrances, ſold it to the plaintiff, who had a diſcourſe with 
on the part of R. about the ſale thereof; and the defendant ſaid, 
bat the eſtate was imperfect, and that another perſon had a title, 
n whoſe name the defendant entered into the manor. Raft Ent. 


594. 
That the plaintiff was ſeized of lands for his own life, and the 
te of others, which he was about to ſell to M. and the defendant 
woke ſuch words that M. refuſed to proceed in the purchaſe. 
 Brownl, 11 2. 
That the plaintiff in right of his wife, was ſeized of a manoy and 
hon ſon by the feoffment of R. who at the time of the feoflment 
1 ſeized of other lands, whereof by the name of all his lands, 
c. he enfeoffed K. and others; and the defendant ſaid that R. at 
he time of the laſt feoffment, was ſeized of the manor and advow- 
" ; and that it paſſed by the general words o the charter of feoff- 
nent to K. and others; whereby the plaintiff was hindered in an ex- 
urge thereof then in agitation. Raft. Ent. 594. 
| That ö. ſeized of ſeveral manors and lands, had covenanted to 
"d ſeized to the ſeveral uſes to his three daughters, one whereof 
5 the plaintiff's wife; and they had a diſcourſe with D. about P 486. 
kg a leaſe to him for a term of years for 200 1, and the de- 
| fendant 


Fo 
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fendant faid, that S. had made an eſtate to another daughter ſr 
1000 years, whereby D. refuſed to take a leaſe. Co. Ent. zo. be in 

That one T. G. was ſeized of a manor, elearly diſcharged frog nd. 
any other title worth 140 l. per annum, and T. G. by a deed es. 
rolled, fold the manor to the plaintiff for 3000 |, and that the 
defendant afferted, that the plaintiff's eftate was imperfeQ by a fr. 
dulent and ſecret deed having been made to defraud T. G. of tha 
manor, whom the faid . aſſerted to have the legal eſtate, Raf 71 
Ent. 594. | 

Thar the father of the plaintiff ſeized of ſeveral lands, deviſe Ti 
part to the plaintiff in tail, and another part to his wife and chil. 
ren for their lives, remainder to the plaintiff in tail; which eſtate 
deviſed the heir confirmed; and the plaimiff having a wife ud ot 
children, intended to have provided a jointure for his wife, and 
portions for his children; and the plaintiff ſpoke words to depreciae 
his eſtate. Co, Ent. 35. | 


For impoſing Crimes upon the Plaintiff, or cauſing him to be inddui 


For charging the plaintiff with felony, and carrying him beſre Mir 
a juſtice of peace in London, and there detaining him until he foud 
bail to appear at the next ſeſſions of the peace, where he vu dil 
charged by proclamation. Ro. Ent. 339. Vid. 115. Hen J. 
Ra. Ent. 12. | 
For one of the king's meſſengers, for a falſe and ſcandiloy me 
petition exhibited againſt him to the juſtices of the peace of the f 
ſions, and by them delivered to the king's privy council. Rs. l. 
75. 0 - | 
For a doctor of laws. and official to the biſhop of L. for a fill 
and ſcandalous petition exhibited againſt him to the commited 
parliament. Vide 36. 
The like for printing and publiſhing a petition. 1 Saund. 120 2 
For an attorney, for exhibiting ſaſſe articles againſt him in de 
court of chancery ; whereupon upon the defendant's oath, 2 un 
iſſued from the court of king's bench for the plaintiff's good bet. 
viour, and the plaintiff was thereupon arreſted. Ro, Ent. 75. 
For charging the plaintiff with felony beſore a juſtice of p 
1 Bro. 76, Hern 157. 
The like for being aceeſſory to felony. Tho. 35. 
For a counſellor at law for a ſcandalous libel. 2 Brown. 22 
For an information of perjury in the court of king's 
Clift 25. 1 
The like for an information againſt the plaintiff, that he 119% 
was aſſembled with others, and had unlawfully beat the defen-i 


Clift 27. Fe Y 
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For impoſing the crime of felony, and procuring the plaintiff to 
je indicted upon the defendant's oath ; to which the plaintiff pleaded, 
1d was acquitted upon a trial. Tho. 43. Wi. Ent. 74. 
The like for an attorney. . Ent. 74. Bro. Red. 12. 
For charging the, plaintiff, and canfing him to be indicted for 
elony in Middleſex. 1 Bro. 3. Re. Dec. 105, 131. Clift 29. 
The like at the aſſizes, and ignoramus returned. 2 Bro, r7. 
Ii, Ent. 104. Bro. Va. Me. 42. 
The like for a robbery. Ro. Ent. 68. 2 Mo. Int. 100. Han. 
24, 39, 53. Tho. 36. ; 
The like for a rape. Wi. Ent. 96. Pl. gen. 48. 
The like for indiCting the plaintiff for an aſſault, and endeavour- 
g to take away the detendant's wife, Clift 28. 
The like for barretry. 1 Brown. 18. Bro, Red. 20, 340. 
The like for forgery. Bro. 28. 
For a parſon indicted by the plaintiff at the ſeſſions for ſodomy, 
here the bill was returned rgnmramus. 2 Brown. 21. 
For indicting the plaintiff for being a conjurer. 2 Brown. 24. 
For indicting the plaintiff upon three indictments. 1. For ſtop- 
ing up a highway in an unjuſt and riotous manner. 2. For un- 
awfully and forcibly entering into lands. 3. For an unlawful and 
wjuſt treſpaſs in lands, and cutting down fences. Clift 24. 

For indicting the plaintiff for Ant up a common highway. 
ft 31. 
The like for an aſſault and affray, where ignoramus was re- 
med by the grand jury, Idem 32. 
For pronouncing the plaintiff excommunicated without a reaſon- 
ble cauſe, 2 Brown. 20. 
For exhibiting falſe bills againſt the plaintiff, ſuggeſting that he 
1 fallly enrolled pleas in the court of common pleas, and procur- 
g the plaintiff to be often examined thereon. Raſt. Ent. 13. 
5 1 fixing a ſcandalous bill againſt the plaintiff to a church-· door. P 487. 
a. Ent, 1 3. 
Againſt abettors in an appeal. Ra. Ent. 43, 44. 
| ip arreſting the plaintiff in the mayor's court of Maidſtone, 
ill, Em, 23. 


For Slender of Perſons. 


| For ſcandalum magnatum. 2 Bro. 16. Vide 61, 63, 72, 74. Cl. 
lan, 160. 4 Co. 13. Lill. Ent. 494. 

For a duke. Bro. Red. 21. 2 Inft. Cl. 21. 

| : 2 of treaſon, Han, 29. Cl. Af. 221. Pl. gen. 17. 2 
M. U. 27. 5 

Words of murder and theft, HI. gen. 37. Re. Dec. 129. 2 Inſt. 
29,53. Co, Ent. 23, 67 
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Of witchcraft, Han. 28. CJ. Man. 163. Hern 112, 122. C 
Aſſ. 196. Clift 106, 107, 108. 2 Inf. Cl. 33. 

Of perjury. 1 Bro. 23, 63. Bro. Vad. 44. Tho. 47. Nl. ge. 2j 
rn | 

The like upon a trial. 2 Mo. Int. 18. Ro. Ent. 94. Clift toy, 
2 Inſt. Cl. 61, 63. 

For words of theft. 2 Bro. 26. Bro. Vad. 46. 2 Mo. Int. 22 
Ro. Ent. 70. Han. 16, 27, 28. Tho. 72 Re. Dec. 103, 116, 136, 
Cl. Miß. 2 Infl. Cl. 44, 49, 55. Ra. Ent. 12. Ub, 118. 

Ot a rape. 2 Bro. 19. Han. 57. 2 In. Cl. 36. 

Of adultery. 2 Bro. 18. 

3 forgery. Tho. 53. Bro. Red. 72. 2 Mo. Int. 20. 1b 

. 66. ; | 

Of barretry, Tho. 57.. 

Of words of counterfeiting money. Tho. 54. 

Of frauds. Tho. 45. Clift 111, 112, 116. Han. 15. Cl. lia. 
154. Re. Dec, 100. 

Of words of witchcraft, 2 Mo. Int. 24. 2 Int. Cl, 5 3, 58. 

Words of ſlander in Welſh. Hern 129. 1 Bro. 57. Mo. Ent.). 

For words, charging the plaintiff with having the French ju, 
with an averment of the ſignification of thoſe words. 2 Bro. 6. 
Int. 26. 2 Inſt Cl. 82. ö 

For words ſpoken to a riotous aſſembly, that the plaintiffs houſe 
which was a tavern, was a bawdyhouſe, by which the plaintf 
goods were ſpoiled. Vide 44. a | 

Of perjury, where the defendant had proſecuted the plaintiff or 
a debt in the county court, where the plaintiff had waged lau, and 
thereupan the defendant ſaid the plaintiff was perjured. Rv. Eu 
45. Hern211, 

For words, that the plaintiff had burnt barley. 2 Inf. Cl. 42. 

For words ſpoken of an officer charging him with cozenage in 
office. Wi, Ent. 70. 

For a judge of the common pleas, and juſtice of afſize, when 
ſeveral malefaQtors had committed rents and riots in breaking dom 
hedges ; and the defendant was examined for abetting them ; vv 
ſaid, that the plaintiff gave advice to the tenants to throw down tf 
hedges. Ro. Ent. 79. Bro, Red. 19. 2 Infl. Cl. 70. Hern 159 

For one who had been a member of parliament for ſaying date 
was a papiſt and per ſioner. 2 Ven. 263. 

For a juſtice of peace for words of cozenage. Tho. 46. 2 Ji 
Infl. 30. 
oF like for words of bribery. 3 Brownl. 113. Hern 114 

The like for forgery. Tho. 48. 

For words of injuſtice. Ro. Ent. 65. Hern 253. 3 
For an auditor for words, charging him with cozenage i tak 


fees, Wi. Ent. 70. Fe 
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For a counſellor of law againſt the defendant, who writ and pub- 
iſhed a ſcandalous libel againſt the plaintiff directed to his client, 
2 Bro, 22. 1 Saund. 120. ; 

The like for words of ſubornation of perjury. Tho. 53. 

The like for words of maintenance and champerty, Han. 61. 
Cl Man. 166. g | 

The like for words of perjury. Re. Dec. 119. Co. Ent. 26. 
om 111, 

For a doctor of phyſic, that he had killed five perſons in bleeding 
hem, 1 Bro. 21. 

Of words of a rector of a church, charging him with fornica- 
jon, and incontinency. 1 Bro. 22. 

The like for words of ſimony. Tho. 50. 2 Mo. Int. 82. 

For words of bawdry. Br. R. 70. 

For ſcandalous words of a parſon. 1 Bro. 77. 

The like for ſodomy. 2.1nft. Cl. 37. 

The like for words of perjury. Re. Dec. 123. 

The like for words of theft. 1 San. 241. 3 
For words of an attorney of the common pleas, for charging him 
xith being an ambidexter, and deceitful in his profeſſion, 7%. 50. 
p Mo. Int. 27. Co. Ent. 23. 

The like for words of inſufficiency and inability, Ic. Tho. 50. 
p Mo. Int. 27. 

The like for words of torgery. 1 Bro. 65, 79. Pl. gen. 25, 
2, 35. 

"The like for knavery and theft. 1 Bro. 79. Han. 26. Hern 111. P *488, 
The like for knavery and perjury. 2 Bro. 19. Br. R. 70. 

The like for perjury. Clift 104. 

The like for bribery. Pl. gen. zo. 

For the clerk to a prothonotary for words of theft. Br. R. 51. 
For an attorney for ſcandalous words written in exceptions in 


10 


* b 

Jon incery. Br. R. 72 

, * For a virgin, that ſhe had had a baſtard. 1 Ero. 49. CJ. Man. 
vn e. Ke. Dec. 108, 110. Cl. Af, 207. 2 Inft. Cl. 78. Hern 110. 
59 U. Ent. 61. Ah. 20. 


The like ſor incontinency, by which ſhe loſt her marriage, Tho, 
5. Ro. Ent. 106, Bro. Va. 47. 2 Mo. Int. 29. 
The like of a widow. 1 Bro. 62. 
For a widow for words of inſuficiency. Han. 11. 
For a batchelor, for ſcandalous words by which he loſt his mar- 
uge. Tho, 57, Hern 221. . 

Of a tradeſman in London for words charging him to have been in 
ewgute for felony, and ſhould be hanged. 1 Bro. 23. 

For words, charging the plaintiff with keeping a deceitful ſhop- 
ol. Ro. Ent. 46. Hern 212. The like for keeping falſe weights. 


mn 111, 
Of 


-% 
\g 


References to Precedents 


Of a merchant that he was a bankrupt. 1 Bro. 63. 2 Mo, I. N becan 
Vide 2 Bro. 2 3. 2 Int. Cl. 77. | injure 

The like of a mercer. Ro. Ent. 77. Tho. 51, 52. Bis 56, th, 
Int. 1. Cl. A. 198. 1 Bro. 78. 

The like of a malſter. Bro. Met. 35. 

The like for words of cozenage of a taylor. 1 Bro. 54. 

The like of a mercer, 1 Brown. 78. Hern 108, 158, Hern 

The like of an innholder. Han. 15. 

For a malſter for words of inſufficiency. 2 Bro. 15. Br, R. 91 veſſel 

The like of a merchant, 2 Bro. 23. Br. R. 81. Eu. 

The like of a clothworker in London. 2 Inſt. Cl. 74. Af x5, 

For a ſon and heir for words of baſtardy. Tho. 58. Re. Dur. 117, Hen 
2 Mo. Int. 26. 2 Int. Cl. 93. Af. 66. 

The like of a daughter and heir, 2 Bro. 19. Han. 26, 

For a deputy-colleQor for razing a figure in a book of aſſeſſmen, 
Br KR. YH. | aN 

For a ſcandalous libel written and publiſhed. Br. R. 72. 2 lf. 
Cl. 24, go, 96. 

For a goldſmith for ſcandalous words printed and publiſhed n 
the Poſl-boy, whereby he loſt his marriage. Bro. Met. 3. 


Declarations for Damages done to Horſes hired or lent. 


For riding a horſe of the plaintiff's (delivered to the defendan u 
ride) in ſo furious a manner that he was killed. 1 Bro. 40. 2 Jul. 
Cl. 178, 179. 

For a horſe lent to the defendant which he fo negligently let, 
that the horſe fled, and in leaping ditches became ſo wounded, tht 
he was killed. Rob. Ent. zo. | 

In conſideration that the plaintiff would lend the defendut 
mare for his ſon to ride on, the defendant promiſed that bis ſö 
thould not overwork her, but would redeliver her ſound, wherts 
ſhe was killed by being over-wrought. Bro. Red. 25. 

For the plaintiff's mare delivered to the defendant to till his t 
for two days, and that the defendant ſo exceſſively wrought bet tat 
the died. Rob. Ent. 50, 51. 


Declarations for other Wrongs, &c. 

For cancelling a bond delivered to be kept ſafe for the plain 
Ra. Ent. 7. Vet. Int. 20. Ub. 238. 
For tearing the ſeal off a deed delivered to the defendant to lk 
on. Ra, Ent. 7. Vet. Int. 163. _ 
For a haberdaſher againſt one who uſed too much familart 
with his wife, by kiſſing and toying with her, ſo that the — 


on Actions on the Caſe. 


became ſcandalized, and hindered in his buſineſs in his ſhop, and 
;njured as to his houſhold affairs. Ub, 243. 

Againſt an overſeer of the poor, who for 48. 6d. aſſeſſed upon 
the plaintiff diſtrained his beſt cow, and ſold it to another by covin, 
for 535. 4d. whereas the plaintiff had ſeveral cattle of a leſs price, 
and the defendant had not reſtored to the plaintiff the overplus, 
Hern 233. 

For — a veſſel faſtened to a poſt with a rope, ſo that the 
veſſel floated in the river, and was much damaged. 213. Ro, 
Ent. 47. | 

„ nkaing the plaintiff's apprentice away from his ſervice. 
Hem 78. Tho. 33. Vide 86. 1 Brown. 67. Vide 85. 2 Saund. 169. 
2 Inftr, Cl. 199. The like of a ſervant, Cl. Man. 73, 171. Vide 
8. 2 Inſtr, Cl. 201, 202. Hern 24 3. 

The like of an apprentice, and to play with the defendant at 
mlawful games, at which the apprentice loſt the plaintiff's money. 
Hern 160. 

Azainſt an innholder, who ſold the plaintiff*s horſe which he had 
at paſture. Ub. 231. 


an 


negligence, A/A 56. 

For a tenant for life againſt a tenant at will for cutting down 
. 1 Brownl. 255. 1 Brown, 28. Ro. Ent. 57. Bro. Red. 48. 
Againſt the lord of a manor, for cutting down trees on the plain- 
tif's cuſtomary lands, of which be was ſeized in fee. 1 Brownl, 
252. | 
For forging a writing to give the plaintiff trouble in lands which 

he had bought. Ra. Ent. 356. 

For a lord of a manor ſeized of the manor, held of antient de- 
meſne againſt the defendant, who levied a fine in a ſuperior court, 
« the tenements held of the manor, whereby the tenements became 
plexdable at common law, to the diſinheritance of the plaintiff. 
In. Red. 25. | 

The like for bailiffs of a borough, and of the antient vill of G. 
with a demurrer thereto. Vi. Ent. 26. 

For a ſon and heir, for forging a falſe will tending to his diſin- 
bertance. 1 Brown. 58. 

Azunſt a vicar of a church, for pronouncing the plaintiff excom- 
municated from coming to church, whereas there was no cxcom- 
munication, Tho, 59. 2 Brown. 20. 

Againſt a ſervant retained to ſerve the plaintiff as a ſhepherd for 
i year, fur departing his ſervice within the year, whereby the 
Plantiff loft ten ſheep. Bro. Red. 35. 

For raking and impounding ſheep in a private place, ſo that by 
'"younding them in a ſtrong place part of the ſheep died, and the 
rlt were much damaged. Ro. Ent. 87. 
The 


*For a leſſor againſt a leſſee at will, for burning a cottage by P* 489. 
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The like for impounding cattle in ſeveral places. Wi, Ew, gz WW 
2 Inſtr. Cl. 179. 
For proſecuting a writ of capias utlagatum, after the otlewy 


was reverſed. Bro. Red. 18. A; 
For the citizens of London againſt the mayor, for refuſing ahi 
at an election of a bridgemaſter, 2 Ven. 25. Fo 
For ta ing away the boundaries of the plaintiff's lands, whig Ing t 
divided them from the lands of other people. CJ. Man. 176. blth 


For clipping the tails and necks of the plaintiff's horſes, ( | */ 


Man. 180. | udgr 
For with-holding and detaining evidences delivered to the ds Fo 
fendant to keep, Cl. 212. uff b 
By a proprietor of a copy of a book, againſt one who printe i | 
without his conſent. Lill. Ent. 67. uf, 1 
The like by a patentee. Idem. 63. Fo 
Againſt the maſter of a hoy for ſinking the plaintiff's boat. Lil Fo 
Ent. 38. plain 


Againſt a headborough for billeting ſoldiers on the plaintiff, lil Fo 
Ent. 21. | 2% 

For keeping a dog accuſtomed to bite ſheep, which bit the plus Fo 
tiff's ſheep, that part of them died, and the reſt were damipi Ihe p 
Ro. Ent. 77. Bro. Red. 43. | 

The like of a dog lin to bite men. 1 Brown. 29. 2. 5 
Cl. 197, 198. 

The like for biting a horſe. Ro. Ent. 20. Hern 249. 10 

The like for keeping a boar that was uſed to biting. In. Rel 27 


47, 73. 
The like for keeping a miſchievous heifer. To. 40. 


Declarations in Actions upon the Caſe, yo the Defendant's mt dat but e 
ſomewhat he ought to do, either by the Law, or the Cuftons i 
Kingdom, or by his Promiſe Expreſs or Implied. 


For a cuſtomary tenant of a mill, againſt the occupier of lere 
ments, who by cuſtom ought to grind his grain at the plaintiff $ il. T 
1 Brown 68. Bro. Red. 63, Hern 83. ; oy 

For a biihop's tenant of four cuſtomary mills, againſt an n 
bitant of an antient meſſuage, where all the inhabitants in the ci 
of F. ought to grind their corn at the ſaid mills. Wi. Eni. 60. 

For two proprietors of mills, againſt the tenant of a weſſong 
within a manor, where, by the * er of the manor, eve!) nur 

bitant within that manor ought to grind their corn at the ſaid mills 
2 San. 112. | 

The like for a tenant at will of ſeven mills in a manor, and 
borough, againſt the inhabitants of an antient meſſuage within 
manor and borough, 2 Ven. 288. an action upon the caſe b 


on Actions on the Caſe. 


by two upon a preſcription, for not grinding all their corn at one of 

their mills ; but the declaration ill, becauſe they had nor ſaid all 

their corn which they had to grind. 2 San. 113. 

Againſt a vicar, for neglecting to read divine ſervice in the chapel 

of a lord of a manor. 5 Co, 72. Ra. Ent, 2. Mi 

For not performing an agreement as to cleaning the court belong- 

ing to a houſe called the mews, and carrying away the dung and. 

61th from the ſame. Re. Dec. 11. . 

*Apainſt an attorney, who had not ſued out a fieri facias upon a P *490. 
judgment confeſſed by a warrant of attorney. Re. Dec. 33. | 

For not paying E. D. monies due for ſeeding cattle ſold the plain- 
tiff by the defendant, C. Af. 208. Clift 65. C Man. 114 
For not delivering monies delivered to the defendant by the plain- 
tiff, to be delivered to F. S. Cl. Af. 209. 

For not repairing a meſſuage. Ro. Ent. 10. | 
For not paying rent, in conſideration of a diſtreſs left by the 
plaintiff upon the premiſes. Bro. Red. 120. 2 Inſt. Cl. 120, 122. 

For not delivering the poſſeſſion at the end of a term according to 
a promiſe, Clift 40. Re. Dec. 5. 

For taking away ſheep (that were ſold to the defendant) out of 
the paſture of the vendor, according to an agreement, Clift 65. 
For not repairing a barn according to a promiſe upon an exchange 
ff the barn of the defendant for the plaintiff's barn, Clift 74. 

For a farmer of tithes againſt an occupier of lands, where, by the 
ſtom of the vill, all the occupiers of lands ought to carry their 
tithes to a barn, called the tithe-barn. Tho. 74. 

For a farmer of lands, where by a preſcription all the farmers 
df ſuch a farm, had the liberty of a fold-courſe within the common 
elds in G. from ſuch a day to ſuch a day, feeding upon the lands 
df the farm; and the defendant put in 200 ſheep there to depaſture, 
but did not fold them as he ought upon the lands, whereby the 
plaintiff loſt the benefit of the foldage. 2 Ven. 1 36. 

For not plowing lands according to an agreement, Clift 63, 

For not performing an agreement about building an houſe. 
p Saund, 347. 2 Inftr, Cl. 106, 108, 111. 


oy not redelivering a horſe left with the defendant to depaſture. 
Man, 5j. 
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* BARS OR PLEAS, 
2 To Actions upon Promiſes. 


t. 1 Bro. 67. 2 Bro. 9. Mo. Int. 27, 28. Han, 35, 
if 59 . i. Lill Ent. 56, 57. of Go 95 
Non afſumpfit to part, and a tender to the reſt. 2 Mo. Int. 143. 
brovgh plication and iſſue. Id. f 
Vor. I. po Nen 
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Non aſſumpſit by an executor. Bro. Vad. 74, 113. 

To the firſt promiſe non afſumpfit, to the ſecond and third wi 
aſſumpſit, within ſix years. Bro. Vad. 74, 113. 

Non afſumpfit within ſix years by an executor ſetting forth the 
time of ſuing out the original, replication and iſſue. 2 Mo, Int. 1 35. 
CE Af. 115. , 

A ſpecial replication, that the plaintiff ſued out a /atita, ad 
that the cauſe of action accrued within fix years before. Ms, ly, 
138. 

"An Alias latitat ſued out, with ſeveral continuances. Id. 140. 

The ftatute of limitations pleaded at large. Id. 142. the like, 
Cl. A 181. the like, Br. R. 99. replication thereto. Id. 104. 

A plea, alledging by proteſtation, that he had not accounted, wr 
was indebted, for plea, non aſſumpſit Pl. gen. 58. 

To part non aſſumpſit, and to the reſidue a tender of mony 
brought into court; replication, denying the tender. Thu, 60, 65, 
Br. Red. go. the like, Cl. A. 104. 

As to one promiſe non aſſumpſit, and to the other that he had pai, 
part, and a tender to the reſidue brought into court, Br, N. op, 
ro7, &c. | 

Payment as to part, and a tender as to the reſidue, and the money 
brought into court. Bro. Vad. 103. Cl. Af. 140. 

That an agreement was made upon a condition, and a traverleof 
the agreement in the declaration; replication maintaining the cect» 
ration, and an ifſue upon the traverſe. Tho. 74. 

Thar the bargain made was upon a condition, that the plan 
was to pay money at ſuch a feaſt, which he had not paid; replic- 
tion, that the bargain was made without a condition, and a travel 
that it was upon a condition. By, R. go. 

Thar the defendant promiſed upon ſuch a condition, anda ur 
verſe of the promiſe in the declaration, and a replication and iſue 
upon the promiſe in the declaration. Ro. Ent. y. : 

That the plaintiff had diſcharged the defendant of the prowile 
Clift 199. | 

That he had left the premiſſes in as good repair as they were 
the time of the agreement, and an iflue thereupon. Han. 41. | 

That he had paid the money according to the promiſe; replicat 
on, that he had not paid. Mo. Int. 29. the like, 2 Bro. 6. 

P* 491. * Toa promiſe to pay the loſs ſuſtained by carrying away wood; 
a plea, that the defendant offered to pay 26s. which was a ſufcr 
ent recompence ; replication, proteſting that he did not affer 
plea, that it was not a ſufficient recompence. 1 Bro. 37. 

To the laſt promiſe non aſſumpfir, and to the firſt a dimm. 
3 Lev. Rep. 149. | | 

To the ſecond promiſe non aſſumpfit, and to the firſt a ſpeci 
Pha, Id. 317. | 74 


* 


on Actions on the Caſe. 


The defendant pleads non aſſumpſit to part, and a foreign attach- 
ment, in London, as to the reſidue ; replication, that thoſe bonds at- 
tached were made in S. and not in London; rejoinder, that one of 
the bonds was made in London, and judgment for the plaintiff, Lev. 
Ent. 2. | 

Plea by a releaſe to a declaration for lodging. Cl. AJ. 257. 

The defendant pleads a general releaſe bo after verdict, and 
before judgment. Bro. Vad. 115. 

As to part, that he gave a bond, and as to the reſidue non 
aſumpfit, Cl. Aff. 101. 

A plea, confelling the promiſe, but for a defence, payment and 
acceptance after the laſt continuance. Clife 203. 

That the plaintiff accepted a promiſe of payment of the money 

from another perſon, and that he diſcharged the defendant there- 
from; replication proteſting, Ic. for plea, that he did not diſcharge 
the defendant. Mo. Int. 30. 
That the defendant ſuch a day, paid the plaintiff 101. in full 
pals ſatisfaction of all debts and demands which the plaintiff received, 
N and a traverſe of any promiſe afterwards ; replication, that he had 
not paid, and any promiſe afterwards ; two iſſues, Br. R. 93. 

To an indebitatus aſſumpſit the defendant pleads, that the plain- 
tiff was a recuſant convict, Ec. with an averment, that the judgment 
and record are in force; the plaintiff demurs. Lev. Ent. 11. 
The like, 3 Lew. Rep. 4. 

To an indebitatus aſſumpſit by commiſſioners of bankrupts ; 
the defendant pleads non aſſumpſit, to which there is an iſſue, and 
thereupon a ſpecial verdict is found. Lev. Ent. 15. 

To an aſſumpſit for wares, and a mutuatus for money had and 
received, non aſſumpfit as to ſeveral parcels of the money, and a ten- 
der, before the writ purchaſed, as to the reſt, which the plaintiff 
refuled, and that the defendant is till ready; replication denying 
the tender before the plaintiff bronght his original ; to which the 
defendant demurs. I.. 30. Br. R. 107. 

The defendant pleads non aſſumpſit within ſix years ; replication, 
that the monies were due and payable upon a traffick, between the 
plaintiff and the defendant as merchants ; but ill in aut other- 
wiſe in the caſe of an account. 2 San. 123. 

That the defendant had paid his moiety of the bargain between 
bim and the plaintiff, for goods bought by them jointly according 
to his promiſe ; replication that he had not paid, and an iſſue there- 
upon. Re. Dec. 50. 

To an action upon ſeveral promiſes ; the defendant pleads pay- 
meut of 5s, in full ſatisfaction of all promiſes, from the beginning 
of the world to that day. Bro. Pad. 93, 

1. As to money borrowed non afſumpfit. 2. As to money due 

cattle an account ſtated, 3. As to other money due for cattle, 
5 * Oc. 
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Se. that they were partners in all bargains, Ac. Id. 94. replieain 
and iſſue. | 

Te an indebitatus aſſumpſit for Gl. for a gelding ; the defendar 
pleads, he bought the gelding, upon a condition that the plainif 
upon requeſt, ſhould by note under his hand promiſe to repay the 
defendant the ſaid 61. if any perſon ſhould claim a property; ud 


| avers, that he offered the 61. and the plaintiff refuſed to ſubſcribe x 
note. J4. 95. replication and iſſue. 


To an afſurzpft for money borrowed, the defendant pleads, tha 
D. L. being indebted to him in 20l. by the plaintiff's direction paid 
the ſame to E. J. the plaintiff's brother, c. a replication and a d. 
murrer, and judgment for the plaintiff, Id. y. 

As to the firſt, ſecond and third promiſes that he made them a 
the 1oth of April, and that the plaintiff ſealed a general releaſe 
him on the 11th with a traverſe of an aſſumpſit, afterwards a fn. 
plication, that the defendant promiſed after the 1oth day, and u 


iſue. Id. 98, 103, 111. 


P 492. 


The defendant, as to the 2d, 3d, 6th, and 7th promiſes, plead 
non aſſumpſit ; and as to the '| promiſe he pleads the ſtatute of 
gaming: And as to the 4th promiſe, that he loſt above one hu. 
dred pounds to the plaintiff at hazard: And as to the 5th promile 
that it is true he made ſuch promiſe, but further that he paid, and 
loſt above the ſum *of one hundred pounds not then paid by hin; 
a replication as to the firſt promiſe by way of proteſlation, that they 
did not play, &c. for plea, that the note and bill were made fir 
money lent to the defendant, and a traverſe, that he loſt above one 
hundred pounds at one time; and as to the fourth, that he got only 
611, and no more; as to fifth, that he got Gil. and no more, 
Clift 200, 201. 

As to the firſt ſecond and third promiſes, the defendant plex 
non aſſumpſit; and as to the other he pleads, that he paid the morer 
according to his promiſe. Bro. Va. Me. 99. replication, that he had 
not paid, and an iſſue, the like replication and iſſue. Id. 102. 

To the firſt promiſe, the defendant confeſſeth judgment by u 
informatus, and as to the other he pleads non aſſumpſit. 103. 

To the firſt promiſe, the defendant accounted, and 1 ol. was due, 
which he brings into court. 2 Mo. Int. 243. 2 

To the firſt promiſe non A ſunp fit, to the Tecond, that the plain 
delivered the goods by agreement to the defendant in the name of 1 
third perſon, for and in ſatisfaction of money due to him by dt 
ſaid third perſon. 3 Inft. Cl. 269. ; : 

The defendant pleads a ſpecial letter of licence to an action up 
the caſe brought upon a promiſe, Id. 273. the like. Han. 62. 

Non aſſumpſit to the firſt, and to the ſecond he pleads, that bt 
paid ſo much money, and gave ſo many goods in ſatisfaction. 7 


= Cl, Af 
Nen afſump}t for one defendaat, nil dicit for the other. C. A 
84. 

Pick 
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1 Plea of nonage to an aſſumpfit, for merchandizes bought by the 
defendant ; replication, that they were for neceſſary apparel, &c. 


t for the defendant and his wife ; rejoinder, that they were not for 
f neceſſaries, Fc. Br. R. 95. | 
e The like to an action brought by a taylor, and an ue thereupon, 
d Id. 104. 

a 


As to the firſt and ſecond promiſes non aſſumpfit within ſix years 
25 to the third and fourth non aſſumpfit generally; a replication as — 
at the firſt and ſecond by an original in treſpaſs ſued forth within fix 
ud years, Cc. and that he promiſed within fix years next before the 
de original, and hath it; and pleads that the writ will not warrant the 
les, to which the plaintiff demurs, and the defendant joins 
a in demurrer, 2 Fen. 255. 


210 That the defendant paid another ſo much for the plaintiff in full 
f. fatisfaQion, c. CI. AJ. 91. 
n That the defendant paid the money in the declaration mentioned, 


before the day of the original, and the plaintiff gave a releaſe there- 
ads upon, Cl. Af. 129. : 
e of One defendant pleaded, that he together with the other non 
u. aſſumpfit, and the other defendant pleaded, that the plaintiff - 4 


niſe pointed one P. B. to receive 3ol. in full ſatisfaction of the promiſe, 
anl c. Id. 138. 

im; Payment pleaded. 3 Brownl, 82. Hern 1 30, 135. 

they Payment at ſeveral days pleaded. Pn 56. 

» for To an action upon a promiſe to me bound to the plaintiff 


e One for money to be paid at the end of the year, or to pay ſo much 
only upon demand; a flea, that the defendant and another offered to 
note. (cal and deliver a bond, &c. which the plaintiff refuſed to accept; 

replication, that the plaintiff requeſted the defendant to pay him the 


dert money which the defendant was to pay upon requeſt, 3 Brownl. 75. 
noner A plea, as to the firſt promiſe payment; as to the ſecond promiſe 
je h acceptance of another note in ſatisfaction. Lill. Ent. 121. 


ln a ſeigned ifſue, as to che firt promiſe, that the plaintiff had 
paid more than he had received; as to the ſecond, that the inteſtate 
was not indebted to the plaintiff, Lill. Ent. 48, 66. 

The ſtatute of the 10th of queen Anne, pleaded in diſcharge of 
the defendant's perſon only being a priſoner ; replication, that he 
— not a true priſoner, and a traverſe of his diſcharge. Lill. Ent. 
108, 


Nan aſſumpfit, within fix years from ſuing out the original. Lill. 
Ent, 478. The like from ſuing out a Bill. Im. 

Three defendants ; to plead non aſſumpſit, and the third, with 
5 leave of the court pleads non aſſumpſit, and brnkruptcy, Lill. Ent. 
Ih, 


G Pleas 
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Pleas to Actions brought by Executors or Adminiſtrators, 


That the defendant never was executor, and a replication. Cl. 4 
74. Han. 105. 


Non aſſumpfit within ſix years by an executor, with a replicatin 
and an iſſue. 2 Mo. Int. 138. the like, Q. Afſ. 95. 


P *493. »The defendant pleads, that the teſtator gave him orders to {ell 


the cloth, which he did accordingly, and paid the money to the 
teſtator in his life-time. Bro, Va. Me. 88. 

The defendant pleads, that after the teſtator's death, and after 
the marriage of the plaintiff T. R. and A, his wife, he accounted 
with the ſaid T. R. and was found in arrear 40s. which be paid, 
and the ſame was received in full of all demands, Cc. replicatn, 
proteſting that he had not accounted, for plea, that he had not paid, 
and an iſſue, Id. 100. - h 

That the defendanr, and the inteſtate did account, and thereupon 
it did appear, that he did not owe one penny to the inteſtate ; r- 
cation, that he did not account, and an iſſue. Id 102. 

The defendant proteſting that he made no ſuch promiſe, for pl 
that he paid 10]. 58. to the inteſtate in his life-time in full ſatisfaG- 
on; a replication that he had not paid it, and an iſſue. Id. 10g 

The defendant pleads. a releaſe from the plaintiff as one of the 
executors, c. and of money due to the teſtator upon a promiſe; 
replication, that it is not his need, and an iſſue. Id. 416. | 

The defendant pleads, that the teſtator had accounted with hin 
in his life-time, and the defendant was ſound in arrear in 12]. that 
afterwards he paid 1 ol. and the other 408. he offered to the execi- 

tor. 3 Inſt. Cl. 277. Replication, proteſting that he had not paid, 
nor offered, c. for plea, that he made ſuch promiſe prout, and: 
traverſe of the account. A rejoinder, that he accounted nod & 
forma, and an iſſue. Id. 279. 

That adminiſtration never was granted to the plaintiff, Cl. A 
17. A Replication and an iſſue, The like. Han. 105. 

That the teſtator paid the plaintiff 20l. in ſatisfaction of the 
promiſe, c. Id. 131. | 

One executor pleaded Plene Adminiſtravit, and the other pleadel 
a renouncing of the probate of the will; and that no effects had come 
to his hands to be adminiſtered, Id. 132. 


Pleas by Executors and Adminiſtrators, 


Plene adminifiravit. 1 Bro. 17. Han. 44. Bro. Va. Me. 116. 
That the teſtator non aſſumpſit, a verdict and judgment thereo 
againſt the executor. Ro. Ent. 64. * 


Yer 


on Actions on the Caſe. 


Plene adminifiravit by an executor 3 replication and an iſſue. Bre. 
18. 
ors Aſſumpfit by executors and adminiſtrators, Bro, Va, Me. 57. 
To an action for ſheep ſold by the teſtator ; a plea, that the 
teftator and the defendant had accounted ; upon which the defen- 
dant was found in arrear 81. and the deſendant afterwards paid 71. 
thereof, and offered the other to the executor ; Replication, proteſt- 
ing that he had not paid, nor offered, &c. for plea maintaining the 
declaration, and a traverſe, that he the defendant had accounted 


with the teſtator, rejoinder, that he had accounted, 1 Bro. 14. 


That the inteſtate was indebted upon a bond to R. in 20l. and in 
zol. to H. for rent unpaid at the time of his death ; and that he hath 
not any goods, beſides, fc. Vid. 45. 

To an action againſt an adminiſtrator as to part, that the inteſtate 
in his life-time paid it; and as to the reſidue, that the defendant 
had paid the plaintiff 101. in full ſatisfaction of the promiſe ; repli- 
cation, that the inteſtate had not paid the part, and that the defen- 
dant had not paid the reſidue, two iſſues. Br. R. 92. | 

A plea of a judgment in debt in the king's bench upon a bond 
2painſt the adminiſtrator 3 that the inteſtate was indebred upon 
three ſeparate bonds in ſo much, and that he had not effects be- 
ſides, Ec. Replication, as to the judgment, that the defendant after 
the judgment had paid 5ol, in full ſatisfaQtion of the judgment; and 
that the judgment remained undiſcharged by fraud; and as to the 
ſeveral bonds, that the defendant had paid ſeveral ſums in full ſatis- 
faQion of the debts ; and that the bonds remained uncancelled by 
fraud: Rejoinder, that the judgment remained in its full force, and 
{raverſes the fraud, and that the ſeveral bonds were not paid or diſ- 
charged, and a traverſe of the fraud, and an iſſue thereupon. Br. 
R. 55. 

The defendant pleads in bar that the plaintiff brought his action 
22ainft the teſtator in the ſheriff's court, and had a wer dict there, and 
judgment thereupon, Ec. with an averment of identities. Bro. Va. 
M. 76. Replication, that the recovery was for gl. 8s. in which the 
teſtator was indebted to him for wine, and a trawer/e of the identity 
$7. the defendant takes an iſſue upon the traverſe, a verdict and 
Julgment for the plaintiff, 88. 

*Non aſſumpſit infra ſex Annos, before the day of ſuing aut the ori- 
inal, pleaded to an action upon the caſe brought by an adminiſtra- 
or, and that adminiſtration was granted ſuch a day. Lill. En. 
471, 

A plea by an adminiftratrix, that ber inteſtate was indebted upon 
ib 4to].S. and alſo by a judgment recovered in the king's bench 
igainſt the adminiſtratrix in a ſimple contract by the inteſtate, and 
that ſhe hath not aſſets ultra, Lill. Ent. 59. 

| An adminiſtrator pleaded payment of part in the inteſtate's life- 
ume and part by himſelf after inteſtate's death, Cl. Af. 148. repli- 
ſcnen, that he had not paid, and an iſve. * 

eng 
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Plene Adminiſtravit, Ic. Cl. Af. 166, 167. Han, 195; 

Nil dicit by one executor defendant, and the other pleads that he 
never was executor. Cl, A. 174. 

That he never was executor pleaded by one, and judgment by 
non inform by the other. Id. 177. 
That he never was executor by one, and Plene Adminiflravit by 
the other. Han. 119. | 


To Declarations for Goods fold and delivered, 


To an action for wares ſold; a plea of nonage ; a Replication, thi 
the wares delivered were for neceſſary apparel, to which the defer- 
dant rejoined that they were not ſold for neceſſary apparel, aud: 
demurrer thereupon. 2 Bro. 29. 

The like plea, replication, rejoinder and iſſue. Bro. R. 93, 104, 
Vid. 40. 

To an aQtion brought for cattle ſold ; 'The defendant plead: thi 
he paid for two of . 7 oxen, that he was ready to have paid the 
plaintiff for the cow, if he would have delivered her; and a u. 
. verſe, that the plaintiff offered to deliver the cow; Replication, pro- 
teſting, Tc. For plea, that he offered to deliver him the cow. Br. 
Red. g3. 3 Inſt. Cl. 250. 

The defendant pleads, that the plaintiff accepted of a beaver hit 
in diſcharge of the promiſe ; Replication, that he had not delivered 
it, and an iſſue thereor, Bro. Va. M. 92. 


Vide bars to actions by executors and adminiſtrators, 


To Actions brought for the not Delivery of ſomewhat to the plaint'f, 


To an action for not delivering goods; a plea of non afſumpfi v 
part; and as to the reſidue that he had delivered to one C. by the 
appointment of the plaintiff ; Replication, that he delivered it not by 
his appointment. Pl. gen. 62. | 

To an action for the not delivery of barley at ſuch a felt; 
flea, that the plaintiff before ſuch a feaſt had diſcharged the defer 
dant from his promiſe ; Replication, that he had not diſcharged hu 
from his promiſe. 1 Bro, 67. 

The defendant pleads that he paid part of the money, and woul! 
have paid the reſt if the plaintiff would deliver the cattle to him it. 
cording to his contract; Replication, proteſting that he had not paid; 
for plea, that he had offered to deliver, and an iſue. Bro. Va. l. 
107. 1 

The defendant pleaded, that the plaintiff had pawned the facie 
till he ſhould pay the defendant 10], CI. AJ. 95. Han. 109. 1 


on Actions on the Caſe. 


That the horſe was ſo fick that he could not deliver it to the 
plaintiff, Cl. Af. 102. 


To Actions for Money had and received. 


The defendant confeſſed the declaration, and pleaded that he had 
paid the ſeveral ſums of money to . to the uſe of the plaintiff ; 
Replication, that he had not paid, Wc. 2 Bro. 6. 

To an aQtion brought by a ſervant. The defendant confeſſed, that 
the plaintiff came into the teſtator's ſervice, and there continued till 
ſuch a time, during which the teſtator had plentifully provided for 
the plaintiff ; and that on ſuch a day the plaintiff voluntarily left 
the teſtator's ſervice ; and a traverſe, that the plaintiff ſerved the 
teſtator during the whole time in the declaration; a ſpecial demurrer, 
and judgment for the plaintiff, 1 Saund. 265. 


To Afions upon Promiſes relating to Lands. 


To an aſſumpſit Bro, R. 17. Wi. Ent. 74. 
Non aſſumpfit to pay 281. 1 28. 6d. in conſideration that the defen- 
dant ſhould occupy the third of 223 acres, c. defendant pleads 


payment and acceptance ; Replication, that he had not paid, an iſſue 
thereon, Bro. Va. Me. 92. 


that he did pay all weekly aſſeſſments and payments, whatſoever 
14 vpon the ſaid tenements ; Replication, that he did not 
pay, c. and iſſue, Id. 107. 

| To an action for plowing, &c. The defendant pleads he paid 228. 
in diſcharge of all plowing, &fc. Replication, proteſting that the de- 
ſendant did not pay, for plea, that the plaintiff did not receive it in 
full ſatisfaQion, and iſſue. Id. 110. 

Toadeclaration, that the defendant in conſideration of a ſurren- 
der of a term in the plaintiff's ſhop, would put the plaintiff into a 
ſhop of the defendant's ; a plea that the defendant offered to pur the 
Plaintiff into a ſhop, which he refuſed. 3 Inſtr. Cl. 279. 

Jo an action upon a promiſe to convey lands; a Plea, that with- 
a the time the plaintiff diſcharged the defendant from the promiſe ; 


whereupon he ſold the lands to another; Replication, that he did 
not diſcharge him. Ra. Ent. 68 . | 


To Afions brought for Work and Labour. 


To an action upon an aſſumpſit to pay 100s. Ec. the defendant 
pleads, that the plaintiff was not ready to go to the kingdom of 


cotland, 


"The defendant proteſting that he made no ſuch promiſe ; for plea, P * 4g 5. 
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Scotland, but refuſed ; Replication, mainting the declaration, 
traverſe, that he refuſed, and an iſſue thereupon. 1 Bre, 76. 8 
To an afſumpfit by a Taylor; the defendant pleads nonage; Nl. 
cation, that the garments were neceſſary ; Refoinder that they were 
not, and iſſue. Vid. 40. Bro. Red. 104. 


To Ae brought for the Non-Performance of Award.. 


The defendant confeſſeth the ſubmiſſion and award, but glut 
that the plaintiff was indebted to the defendant in 41. whereof the 
arbitrators had notice before they made their award, but wail 
make the plaintiff no allowance for the ſame: A demurre ul 
judgment for the defendant for a fault in the declaration. 1 Saw 


o. 
, Non aſſumpſit, and a verdi& for the plaintiff, Wi. Ent. 411, 

To part the defendant pleade, that he paid the money according 
to the purport of the award; to the reſidue, the defendant plead 1 
releaſe ; a Replication, that the defendant did not pay, Oc. aud u 
iflue thereon. Mo. Int. 57. 

Pleading by way of proteflation, that the arbitrators made n 
award for a defence, that no award was delivered, or ready toe 
delivered according to the ſubmiſſion ; Replication, that the award 
was made, and ready to be delivered under the hand and ſei i 
the arbitrator, an iſſue thereupon, Mo. Int. 58. 


To an Action for Attornies Fees. 


Non aſſumpſit. 2 Brownl. 8. 

That the defendant paid all the ſums for proſecuting, and for te 
monies expended ; Replication, that he had not paid, and an iſe 
Ro. Ent. 56. 

That £ defendant was retained to be attorney for the plainf 
in all actions brought againiÞhim ; Replication, proteſting, &. kr 
plea, that he did not require the defendant to appear as anomeſ 
for the plaintiff ; Rejoinder, that he did require him. 1 Br. 33 

That he paid the plaintiff 40s. which was as much as be owed 
him, and a traverſe of the promiſe ; Replication, proteſting that 
had not paid; for plea, that he promiſed modo E forma, and an it 
Bro, Va. Me, 108, | 


To Actions brought againfl Attornies. 


To an action againſt an attorney, that he appeared withoutt 
warrant ; the defendant pleads, that judgment paſſed n. = 


| on Actions on the Caſe, 


1.iff by non inform? for want of inſtructions given by the plaintiff. 
77 Js Tt paint demurs, and the defendant joined in 
emurrer, the like. 3 Inſt. Cl. 369. Replication, proteſting that he 
1: not retain, for plea, that he did not require the defendant to 
ppear ; Rejoinder and iſſue, that he did not retain, Oc. 

To an action againſt an attorney for acknowledging ſatis faction 
:thout a warrant; the defendant pleaded, that the plaintiff retained 
im to acknowledge ſatisfaction; Replication, that he did not retain, 
5c. and iſſue. Id. 372. b 

To an action for cancelling a bill obligatory ; the defendant 
Lads, that he delivered it as an acquittance to be cancelled : A 
R-lication, that he delivered it to be ſafely kept, and an iſſue. 
Hr. Cl. 375. 


laintiff, and he thereupon appeared; and for want of inſtructions, 
e pleaded that he was not inſtructed. Ro. Ent. 18, 19. Replica- 
n that the defendant was not retained, Ro. Ent. 20. 


To Adlions brought againſt Sheriffs, c. for Eſcapes, 


The defendant pleaded a reſcue in carrying his priſoner to gaol ; 
eld a good plea, although the reſcue was not returned. 3 Lev. 


. 44, 
The marſhal pleads freſh purſuit to an action for an eſcape ; 
lication, rejoinder and iſſue, 2 Mo. Int. 145. 
The ſheriff to an action for an eſcape, pleads the ſtatute of Hen. 
concerning ſherifis taking bail. Id. 1 51, 188, 1 2 The like, 
In, Red. 96. and Replication, that the bail had not ſufficient in the 
punty where the writ iſſued. 
The defendant proteſting that the writ was not ſued out, and de- 
ered, for a plea, that the party ſuppoſed to eſcape was not taken 
dzrreſted, and iſſue, 3 Inſt, Cl, 354. 
The defendant pleads, that the juſtices of the peace in their quar- 
ſeſſions, granted a habeas corpus to bring the party arreſted before 
dem, _ that writ being returned, the ſaid juſtices diſcharged 
Pe + 36s 


\ 

ru « Wii that N. and M. had waſted according to the 
turn, : 37 i 
The defendant alledging by proteftation, that they did proceed 
pon the writs of procedendo with all ſpeed ; for defence they plead- 
b, that the three writs were not, nor either of them was delivered 
ite plaintiff declared; Replication, maintaining the delivery, and 
ive thereupon, Idem Ibidem. 


The defendant pleads a retainer by a ſtranger to appear for the P 496. 
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Pleas to Aftions brought for Eſcapes. 


That he did not permit him to go at large. Cl. Af. 83. No 
The defendant pleaded a licence to diſcharge the priſoner ; Re. Th 
Plication maintaining the declaration, and an iſſue. Ro, Ent. being 
The defendants to the eſcape pleaded, that they took bail for the Va. | 
appearance of the party. Ro. Ent. 309. | 
To an action of eſcape, the defendant pleads, that the defendant plead: 
as ſheriff took ſufficient ſecurity of the priſoner, according to the tif A, 
ſtatute for taking bail; and a traverſe, that he ſuffered the priſoner ready 
to eſcape, before he had taken ſuch ſufficient ſecurity ; Replication, his wil 
that the defendant before the taking ſecurity, had notice that the replica 
writ of Latitat was ſued out for the recovery of a debt of 80l. Th, the de 
64. Ero. Red, 96. Ro. Ent. 309. | Aj 
To a declaration againſt a bailiff of a liberty for an eſcape, he the wi 
pleads that he had not taken, or arreſted the party. Ro. Ent. 8). the de 
To an action againſt the deputy marſhal, brought by huſband not pa 
and wife; a plea, that the wife, with the conſent of the buſband, The | 
directed the defendant to let the priſoner go at large. Ro, Eu. yo, Ap 


To an Action * a Promiſe of Indemnity, 


The defendant pleads, that he became bound with the plaintif 
to the ſheriff, who in default of the appearance of the plaintiff, pro- 


ceeded to an exigent againſt the plaintiff and his bail in the common Tha 
pleas; and the defendant received the monies to give the attorney ilfull 
to ſuperſede the exigent, and for his journies and expences; and the pl 
traverſe that he promiſed to indemnify the plaintiff with an iſfue wherey 
upon the traverſe. Ro. Ent. 93. | of, anc 
That the plaintiff was not damnified, Han. 118. 4 
Hern 2 
To Actions upon Promiſes relating to Marriages. 
To an afſumpſit to pay money in conſideration of marriage; ! 
plea, that the plaintiff after the promiſe made diſcharged the deſet- * 
dant by a releaſe in writing ; Replication, that it is not bis deed ; 5 — 
an iſſue. Han. 43. r ; b 
The defendant pleads, that he offered to marry the plaintiff, de 8 ; 


ſhe refuſcd. Bro. Va. M. go. Replication, that ſhe did not 
rejoinder and iſſue that ſhe did. 


on Actions on the Caſe, 


To Afions for Meat, Drink, &c, 


A 0 Bro. Red. 30. . . 
= — pleads a tender of 10s. for diet and 158 as 
c. Bro, 


being ſufficient for the ſame, which the plaintiff refuſed, 

. Me. 89. 

The 2 defendant confeſſeth judgment by nil dic; the other P *497. 
pleads as to the giving ol. non aſſumpfit, and as to giving the plain- 

iff 4, her diet, I. that he gave it her part of the time, and was 

ready to have done ſo for the remainder ; but that the plaintiff took 

his wife from his houſe, whereby he could not perform his promiſe ; 

replication, proteſting that he did not take her away; for plea that 

the defendant did not give her diet, Ic. and an iſſue. 14, 112. 

A plea, that as to ſuch a day non aſſumpſit, and that afterwards 
the wife abſented herſelf contrary to the will of the defendant ; and 
the defendant thereupon gave notice to all perſons, that he would 
not pay any ſum, Cc. 3 Inſtr. Cl. 272. The like, Br. Br. 95. 
The like, 96. 

A plea to an action upon a promiſe of marriage, that the defend- 
ant promiſed upon condition, that a jointure was made, and a tra- 
wy of the promiſe in the declaration, Hern 228. 


To Aftions brought for Money due for curing Diſeaſes, 


That the plaintiff negligently managed the wound, and by un- 
ſkilfully adminiſtering medicines, the wound became mortified, and 
the plaintiff ſaid he could do no more to it than he had done ; 
whereupon the defendant paid the plaintiff 40s. which he accepted 
ol, and a traverſe of his deſerving more. 3 Inſtr. Cl. 349. 

To an action for money promiſed for the cure of a wound; a 


„la, that the wound was not cured by means of the plaintiff, 
Hern 229. 


To Attions relating to Things Mercatorial. 


That the defendant paid the money due upon the bill of exchange, 
cording to the tenor of the bill; a replication, that he did not 
Pay, Ec. and an ifſue thereupon, Tho. 66. 2 Mo. Int. 161. 

To adeclaration for money due upon a proteſted bill of exchange ; 
1 plea, that the plaintiff and defendant ſubmitted themſelves to the 
ward of arbitrators, who made their award, that the defendant 
houl4 pay the plaintiff 00 l. which he paid, with an averment, 


tat the ſum in the declaration was included in the 7001. a replica- 


lin, that it was not included. Hay, 45. 
To 
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To a like declaration; a plea, proteſting, Qc. for pla, that th 
defendant is heir apparent to T. and for his better education he was 
at Paris as an Engliſh gentleman, and a traverſe, that he was «qe 
a merchant, or a perſon trading in merchandizes, Ec, a demurer 
thereto. 2 Yen. 294. 8 

To the like declaration; a plea, proteſting, Qc. for plu, th 
he drew the bill of exchange as in the declaration, for the uſe g 

C. who being indebted to the king in the ſaid 200], the bill wy 
ſeized into the king's hands; and the defendant, by virtue of a uri 
of extent, paid the money to the king in full ſatisfaction of the bil 
of exchange, with proper averments, and a ſpecial denurrer 
thereto. 2 Ven. 300. 

As to the ſecond promiſe non aſſumpſit; as to the firſt, tha the 
plaintiff endorſed the bill to one A. D. and the defendant paid the 


money to A. D. and A. D. gave a receipt, and an acquinance u _ 
writing. Clift 928. brine 
e ; Tha 

| 1 
Pleas to Actions upon Warranties. ry _ 
| by reaſ 
That the defendant did not warrant: 1 Brownl. 39. Cliſi gy, Toa 
Bro, Red. 95. with a traverſe, ſiſed 0 
who dr 
preſcrix 
Pleas to Afions for Negligence, or for Misfeazance, on 
0a 
To an action for miſuſing a horſe in a journey; the defendur the plai 
leads, that the horſe died of ſeveral diſtempers, and a raw, well of 
that the horſe was killed by hard riding; an iſſue upon the travel, Rs. Ent, 
1 Brownl. 40. 3 Inflr. Cl. 350, The like with a traverſe of oe. Te ks 
loading the horſe. Ro. Ent. 51. 4 be 
To on action for unſkilfully ſhaving the plaintiff ; the defendut 334 
leads that he did not ſhave, Ic. z Inſtr. 309. oy , 
That the defendant did till the ground in a huſband-like mme: l * 
with a traverſe of the negligence, and an iſſue upon the H, = 
2 Brownl. 73. z Inſtr. Cl. 353. 7 * 
Taking a proteſration the defendant pleads, that the goods were bf oth 
P * 498. va misfortune burnt in an inn upon the road, and not by neg ige 2 55 
of the deſendant; a ſpecial demurrer thereto. Wi. Ent. 29. N 
To a declaration for goods loſt by a common waterman;! = 10 
defendant pleads, that the boat, with goods therein ſunk by ds, : Ca 
peſt, without any negligence of the defendant ; and a u 3 8 
they were loſt for want of care. Vid. 3. 38 Bro. R610 YH 
2 Me. Int. 98. 3 Inſir. Cl. 303. Cl. Af. 99. rr 
That the waggon laden with the cloaths and other thing 9“ a 


broken open in an inn upon the road, and thoſe cloaths and ew 


! 
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i were in the waggon were feloniouſly taken away againſt 
5 conſent; and a traverſe, that he undertook to carry 
the cloaths ſafely. Ro. Ent. Jo. 3 Inſir. d. 345. Bro. Red. 16. 

That a ſtranger unknown fired the houſes joining to the plaintiff's 
houſes ; and a traverſe of a neglect in the defendant in guarding his 
fre, 3 Inſtr. Cl. 337. | 

A plea, that goods were not burnt for want of due care of fire, 


or plea, that the defendant took proper care of his fire ; a replica- 
tion and iſue.upon the want of care, 3 Inſtr. C. 338. 


Pleas to Actions for Diſturbances of Common. 


A plea, that the common was the freehold of E. and J. who gave 
the defendant leave to put in his cattle ; and a traverſe of the pre- 
ſcription. Bro. Red. 45. 

That the defendant had common appurtenant in the place, c. 
for all commonable cattle throughout the whole year, as a cuſtoma- 
ry tenant by the cuſtom of the manor, and in the plaintiffs land 
by reaſon of vicinage. Tho. 63. 3 Inſtr. Cl. 326. | 

To a declaration for chaſing the plaintiff's cattle ; a plea, that V. 
ſeiſed of the manor whereof, Wc, deviſed it to the plaintiff for life, 
who drove out the cattle damage-fezant ; and a traverſe of the 
preſcription, Ro. Ent. 62. | 

A juſtification for impounding an horſe. Cl. Af. 93. 

To a declaration for ſurcharging of common; a plea, that before 
the plaintiff had any thing in the meſſuage, one F. was ſeiſed, as 
7 of that mefſuage and lands, as of a paſture in fee, whoſe eſtate. 

b. Ent, 42. 

Toa declaration for ſurcharging common; the defendant pleads, 
1 he is a commoner, and juſtifies putting in his ſheep. 3 Inſtr. 

334. 

Toa declaration for ineloſing common ; a plea, that the pla in- 
ts father gave H, leave to incloſe part of the common; and the 
7 as his ſervant did incloſe it, and kept up the incloſure. 

. 77. 

To the like declaration ; a plea, that there is a cuſtom for the 
"ts in fee to incloſe the lands in the fields, and to keep them ſe- 
pie z replication, that the defendant did it of his own wrong, 
Wha traverſe of the cuſtom, and an iſſue. Han. 21. 

To a declaration for a diſturbance of common ; a plea, that A. 
uſ:iſed of lands and demiſed them to S. for years; and the de- 
dum as executor to S. plowed up the lands, and a traverſe of the 
preſcription, and iſſue. 7. 65. 

To 2 declaration for digging turf ; a plea by a cuſtom, that eve- 
ant of an antient meſſuage in G. hath uſed to dig turf upon 
the 
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the fold-courſe, and to lay the ſame upon the graſs to dry for fue] 


to be burnt in ſuch a meſſuage, and the like cuſtom for cur; 25 
furze; replication, maintaining the declaration, and a traverſe of * 
the cuſtom, Vi. Ent. ga. TY 7 
A plea, that the plaintiff had not the liberty of a fold-courſe in 47 
the fields of V. except in his own lands. Ro. Ent. 50. van 
That the defendant himſelf was ſeized of the lands, and that he Cl. 2 
ineloſed them as it is lawful for him to do; and a traverſe of the A 
preſcription laid by the plaintiff. A replication, and an iſſue upon plain 
the preſcription. 3 Inſt. Cl. 317. | ow, 
The defendant juſtifies by a grant of a free warren made by the A. 
dean, knights and canons of Windſor, and confirmed by a& of king's 
parliament in the reign of Ed. 4. to which the plaintiff Amn. r 
Wi. Ent. 77. . By 
Not guilty as to part, and the defendant juſtifies the digging u: 10 the 
ſervant to A. upon a preſcription to make neceſſary repairs ; relice- her by 
tion, that the defendant did it of his own wrong; a rejoinder and poods 
iſſue. 2 Mod. Int. 252. : tion, n 
P 499. The defendant pleads a juſtification as to the plowing, and tre the te 
verſes the preſcription for common, 2 Mo. Int. 155. Ro. Bn 
| To 
the city 
Pleas to Actions of Trover. o m 
to the x 
Not guilty. 1 Bro. 358. Bro. Met. 20. Wi. Ent. 33. ſendant 
Not — as to . and to the reſidue the defendant pleat of a cox 
another action, and a recovery thereupon. Tre. Tro. 163. A pl 
The ſtatute of limitations pleaded at large. Tre. Tro. 159. tne goc 
That the defendant as bailiff of a manor, wherein the lord h dant ſhe 
the goods of waifs in the county of Middleſex, took the cattle there the ter 
waived, and a traverſe, that he is guilty in London, Vid. 8 f . 
Thar the plaintiff licenſed a ſtranger to pledge the goods wr . t 
ſecurity for monies lent thereon : A replication, that be did no a my 
cenſe, and an iſſue, Tho. 62. 3 Inſtr. Cl. 304. 1 "gs | 
That the defendant took the mare as an eſtray, 22 nf . 5 
clamations, and put her to paſture ; and becauſe the plain or — e 
not pay the defendant for the paſture, he detained the _ ws C 's 
eſcaped. 3 Inſtr. Cl. 295. Replication, that the ow _ | '* 2 | 
pay 1 38. 4d. for amends, which the defendant reſu 4 wry © 7 
Rejoinder, proteſting that it was not ſufficient amends; for 1 
the plaintiff did not tender, c. Bro. Red. 94. - lifes v A 
To an action of trover for an horſe ; the deſendant * A 
bailiff to the preſident and ſcholars of a royal college at At 
Bro. Red. 102. ; 1 * 
A plea, that the defendant bought the goods in an open _ lag 
London, Tho, 62. Tre. Tro. 156, 161. 1 Brownl. 357+ 5 The 


on Actions on the Caſe. 


The like of a gold ring, with a traverſe, that he knew it to be 
the plaintiff's gold ring. Ro. Ent. 30. 3 Inſtr. Cl. 294 Ro. Ent. 24. 
Ent. . N 3s. r 27 Ieh 9173 + 
ie ile with a replication, that the defendant bought it of his 
own wrong, and a traverſe of the ſale in market overt, and an iſſue 
thereupon. Ro. Ent. 449. 1 Brownl. 158. 2 Mo. Int. 15 1. 3 Infir. 

Cl. 293. N 

Aka that the goods were pledged to the defendant by the 
plaintiff for 221. with intereſt ; replication, maintaining the declara- 
tion, and a traverſe of the pledging, c. Ro. Ent. 43. 

A plea, that the defendant as a captain of a man of war by. the 
king's command, took the ſhip and goods as a prize, trading beyond 
{ea contrary to the king's prohibition. Bro. Red. G9. 

By an executor for gold chains 3 a plea as to part not guilty, and 
to the reſidue, that the defendant, wife of the teſtator, had the ſame in 
her huſband's life-time for her apparel ; and an averment, that he had 
goods ſufficient to pay his debts, beſides thoſe gold chains ; a-replica- 
tion, maintaining the declaration, and a traverſe, that the goods of 
the teſtator, beſides gold chains, were ſufficient to pay his debts, 
Ro, Ent. 81. & = 12 | „52 

To an action of trover for cattle ;' a plea, that by the cuſtom of 
the city of London, live cattle bought and ſold by forgigners in Smith- 
fell market before nine of the clock in the ſorenoon were forfeited 
tothe mayor; and that the plaintiff ſold two heifers, which the de- 
ſendant ſeiſed as a forfeiture ; and a traverſe, that they are guilty 
of a converſion at V. Oc. Tho. 380. Fo: ery as» 

A plea, that the plaintiff demie to the defendant a cottage with 
the goods; and it was agreed between the parties, that the defen- 
dant ſhould make uſe of the goods for the term, and at the end of 
the term ſhould deliver them, or pay the plaintiff a reaſonable 
price for them, to be adjudged by V who adjudged them to 5s. 
which the defendant tendered j a demurrer thereto: Mi. Ent, 31. 

To a declaration for a gelding ; a plea, that the plaintiff gave 7. 
an authority to fell it, who agreed with the defendant, that he 
ſhould try it, and if it was not 1 or did not pleaſe the defen- 
dant, he thould then redeliver it to T. and the defeudant found the 
delding unſound, and redelivered it to T. with an averment, that 
ihe geſding was in the ſame condition 3 Replication maintaining 
the declaration, and a traverſe of the agteement. 1 Brownl. 356. 

3 Inſtr. Cl. 298, „ 48 vo ds r indy e 

A plea, that the plaintiff obtained a verdi and judgment in treſ- 
pals in the ſame court for the ſame cauſe, andithe damages were al- 
led io two pence; Replicatian, that the-rwo pence damages were 

bot aſſeſſed for the value, or for the converſion of the ſheep, but P * 500, 
«ly for the taking and driving them away; and a traverſe that the 
"king and driving, in that other action was the ſame as the conver- 
lin of the ſheep, a ſpecial demurrer. Wi. Ent. 62, 99. 
Vor. . Ou . A plea 
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References to Precedents 


A pleats an action of trover, that the goods were bought in an 
open ſhop in London; 4 replication, maintaining the declaration, and 
that the defendant delivered the goods to one R, who by fraud be. 
tweth him ant the defendant, ſold the goods to the defendant, with 
an intent to defraud the plaintiff ; a rejoinder, maintaining the bar, 
and a traverſe of the fraud, and an M que thertupon. Wi. Em. 109. 
3 Infir. Cl. 289. PX | — 

To an action of trover for a boat; that the admiralty of England, 
by letters patent, had all wreeks upon the ſea ſhore, or the ſhores 
of rivers withih the ebbing and flowing of the fea, That J. an 
officer" in the court of ad miralty, took the boat floating in the river 
Thais, and fold it to the plaintiff ; a rephication, thar the defen- 
dant within a year and à dav afrer the ſeiſure, claimed rhe boat, and 
an iſſue upon the claim. Ro. Ent. 4457. 

A plen, that the defendant levied a plaint in the court of Weft: 
wor wag againſt the plaintiff 3 and there was a- ſummons, and an ar. 
tachment thereupon awarded to the bailiff of the court, who attach - 
ed the goods; and the pla int iff at the next court made a default, 
whereby the goods became forfeited to the lord, wheteby the bailiff 
ſeiſed them, and delivered them to the defendant to be kept fafe 
until, Wc, and a traverſe, that the plaintiff was poſſeſſed of the 
goods the day and year ſpecified in the declaration; No. Em. 447. 

To a declaration by an executor of an executor 5 a plea, that 
the deſendant ſeiſed of a thefſuage, demiſed it tothe teſtator for a year 
rendering rent; and for the rent unpaid, he took the goods in the 
name of a diſtreſs, and a traverſe of the converſion in the declarati- 
on; Replication, maintaining the declaration; and iſſue thereupon. 
No. Ent. 450, 4. e 

That the plaintiff acknowledged a ſtatute ſtaple to the deſendant 
for #601. who thereupon ſued out a writ of extent, which he deli- 
vered to the ſheriff, who by virtue thereof ſeiſed the plaintiff's 
* and delivered them to the defendant in part of ſatisfaction of 
the debt. Ro. En. 4. 795 eee 

Phtas to Declarations in Add ions of Deceit. 


10 4 declaration for acknowledging atis fakt Bu upon a judgment 
without a warrant ; a plea, proteſting that the plaintiff made him 
a warrant ; for plea, that there was a concord between the parties. 
1 Brownl. 26. N vs pf 4 * 

That the plaintiff employed him to acknowledge ſaiisfaQtion upon 
record; replication, denying the retainer, and iſſue thereupon. Ro. 
at. 38. 9 1 40+ | 

That the defendant was employed by the principal in the bond. 
Ro. Ent. 1 8, ; 
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on Actions on the Caſe. 
A plea, that the plaintiff retained the defendant to appear in one 


action, and requeſted him to appear for the plaintiff in all other 


actions; Replication, proteſting that the plaintiff did not retain ; 
for plea, that he did not retain the defendant to appear for him in all 
actions; Rejoinder, maintaining the requeſt, and an iſſue thereupon. 
Ro. Ent. 20. 1 Brownl. 33. 

To a declaration for putting in bail, and ſuffering a judgment 
without awatrant; a plea, that the plaintiff by awriting retained the 
defendant to put in bail, and ro ſuffer judgment; Replication, that 


the plaintiff being illiterate, ſealed a writing as an acquittanee for 


the receipt of 201. and not to retain the defendant ; and ſo the worit-. 
ing is not his deed. Brv. Red. 91. 3 
That one A. retained the defendant to ſue out a writ of ſuperſede- 


as for the plaintiff, and to receive a declaration; who after praying 


an impatlance bid his ſervant require of the plaintiff an anſwer, 
who gave him none, fo that the defendant for want of inſtruRions; 
pleaded that he was riot inftruQted ; a replication, that A. did not 
retain the defendant; and an iſſue. Ro. Ent. 99. 

To an action againſt a ſheriff for a falſe return. A plea, that be- 
fore an inquiſition was taken, upon the writ of capias utlagatum, a 
* 0. writ iſſued from the court of exchequer, directed to the 

riff, 
all the goods of D. and had the monies before the barons of the 


exchequer ; and that the defendant had no other goods; a demurrer 
thereto. 2 Ven. 37. | 


Men eu! by the ſheriff to an action for an eſcape, and a falſe re- 


turn. Ro. Ent. g. 8 
The defendant pleaded, that the conveyance was made bonafide, 
and not fraudulent, but upon a good confideration ; Reptication 
maintaining the declaration, and a traverſe of the matter pleaded 
in bar, rejoinder, and an. iſſue upon the traverſe. Re. Dec. 89, 88. 
| | | LG OR 


To Declarations for charging the plaintiff with crimes, rt. | 
Toa declaration for a ſcandalous petition exhibired to the com- 


mittee of parliament ; a plen by proteſtation, Ec. for plea, that the 


defendant cauſed the writing to be written in the form of a-petirion, 
and delivered it at the houſe of eommoms, according to the uſual 
manner done by others; and ir was approved of by a member of 
that houſe, with an averment, Ic. a demurrer thereto, and judg- 
ment for the defendant. 1 San. 124. *. 

Two defendants plead not guilty, The others plead that they 
vent to aid the conſtable to carry the plaintiff before a juſtice of the 
peace, and that the juſtice bound them over to proſecute the pla intiff 
u the next ſeſſions, and to give in evidence what they knew of the 
fatter, Vid, 145. Replicatron, that the defendants did it of their own 
wrong, and an iſſue. 

Uuz To 


to levy the king's debt, by virtue whereof they ſeiſed P = 


501. 


; * 


References to Precedents 


To Afﬀions for malicions Indiments.. | 


Not guilty pleaded to an action upon the caſe, for preferring a bill 
of indictment of felony, Wi. Ent. 96. 1 | 
Not guilty by two or three defendants, and the attorney for the 

third confeſſeth judgment by non ſum informatus. Wi. Ent. 98. 

To a declaration for charging the plaintiff with raviſhing a girl; 
one of the defendants pleads not guilty, and the other jolie 

Pl. gen. 50. 5 
The defendant pleads that he loſt goods, and ſuſpecting the plain- 

tiff to have ſtolen them, he gave notice thereof to a conſtable and 

others, Who upon ſearching found the goods in the plaintiff's poſſeſſi- 
on; whereupon the conſtable carried him before a juſtice of peace, 
who upon an examination of the matter, committed the plaintiff to 
gaol, and took a recognizauce from the defendant to proſecute ; 
who cauſed a bill to be drawn and ingroſſed againſt the plaintiff; 
and that the other defendant came to prove the goods to be the 
defendant's goods; a Replication, that they did it of their own 
wrong, and an iſſue. Mi. Ent. 107. Wi. Rep. 73. 


aas e Declarations in - Aftions, of Gland. 


Mot guilty pleaded, and a verdict for the plaintiff. Wi. Ent. 70. 

The defendant pleads the ſtature of limitations at large. 3 Infr. - 
Go a98s © ati 2 2e / * 2 

That the defendant ſpoke other words, and traverſed the words 
in the declaration. 1 Bro. 27. Ro. Ent. 94. Hl. gen. zi, 36. 
Mo, Int. 45. Br. R. gg, Re. Dec. 114, Cc. z 1nft. Cl. 209. 
Replication and iſſue. Id. 211, 212, Clift 118, Cl, A, 114, 
115. Co. Ent. 25, 29. 

Protefling that the plaintiff was not of ſuch a good reputation, &c. 
for plea, the defendant juſtified the words of perjury : for that the 
plain: ff being a ſheriff, farmed the office of under-ſheriff contrary 
to his oath, and the duty of his office ; Replication, that the defen- 
dant ſpoke the words of his own wrong, and an iſſue thereon. Bui. 
Red. y. Nat guilly,as to ſpeaking the words, and as to che rel 
due, that he indicted the plaintiff by rhe command of che juſtice, 
a Be. 14. wa en r 92 

A juſtification of words, that he keeps a ſuſpected bawdy-houſe; 
and a traverſe of the words in the declaration, and an iſſue. Cl. A 
106. 1 

N oteſting, that the declaration is inſufficient ; for plea, the defer- 
dant - juſtihes his ſpeaking the words in the declaration. Bro. Va 
117. Replication, that he ſpoke them in his own wrong, and ® 
flue, | 


* 


Tbe 


on Actions on the Caſe. ' 
The defendant juftifies words ſpoken of a Sheriff. 3 Inft. Cl. 214. 


lication, and ifſue. ; | 

* The like of exhibiting a petition to the juſtices of peace of the 
ill behaviour of the plaintiff, Ro. Ent. 74. plaintiff demurs. 3 Int. 
Cl. 216. defendant juſtifies exhibiting a petition to the committee for 
grievances. - Id. 218. plaintiff demurs, a ſpecial juſtification, and a 
demurrer with notes thereon, Ro. Ent. 17. 

To a declaration for words of theft ; a plea, that the plaintiff was 
a felon, and had feloniouſly taken a pig, upon which the defendant 
ſpoke the words. Bro. R. 99. 

The like for ſtealing goods. Mo. Int. 44, 47. not guilty pleaded 
thereto, For that the plaintiff was indicted for the ſame offence, 
Fc. 2 Mo. Int. 136. | . 

The like for ſtealing ſheep ; Replication by the act of a general 
pardon ; a ſpecial demurrer thereto, and judgment for'the plaintiff. 
Ro. 71. f ö 5 

To the like declaration a plea, that the defendant's houſe was 
broken open by thieves committing burglary, and that the plaintiff 
was one of them, Han. 66. Tho. 72. 2 Inſt. Cl. 229, 231 

A juſtification, for that the plaintiff had committed felony, 2 Mp. 
Int. 137. 

T — * like declaration a plea, that the plaintiff had ſtolen three 
ounces of ſilver plate, whereupon the defendant ſpoke the words; 
Replication, that they were ſpoken by the defendant of his own 
wrong, and iſſue. 1 Saund. 243. | 

That the plaintff had feloniouſly ſtolen a hogſhead of the defen- 
dant's. CI. Afſ. 94. . 

To a declaration for words of murder and theft ; a plea, that the 
plaintiff was an acceſſory to the murder, and a receiver of ſtolen 
goods ; Replication, proteſting that he was not acceſſory, nor knew 
of the felony ; for plea a demurrer, Pl. gen. 38. 

That the plaintiff truck M. T. upon which ſhe died. 2 Mo. Int. 
136. 

Huſband and wife juſtify, for that the plaintiff murdered his wiſe; 
Replication, that the words were ſpoken of the defendant's own 
wrong, and an ſue. 3 Inſt. Cl. 222. K 

Defendan jaſtiſes for charging the plaintiff with felony, becauſe 
he had ſtolen plate ; Replication, thit the words were ſpoken by 
the defendant of his own wrong, and an iſſue. 3 Inſt. Cl. 224. 

The defendant juſtifies, for that the plaintiff ſtole his ſheep ; and 
an iſſue thereon, Id. 227. t 4 | 1 

Fuſtification, for that the cup was found upon the ex ; Re- 
plication, that the words were ſalſly and maliciouſly ſpoken ; with 
a traverſe, and iſſue, Id. ibid. | 7 

Juſtification, ſor that the plaintiff had ſtolen a horſe ; Replication, 
that the words were ſpoken by the defendant of his own wrong. 1d. 
229, ** a | | is - 4 


. 


- 


For 


P * 504, 


; References to Precedents 


| Far words of murder, that the plaintiff undertook to adminiſter 
| medicines to one ſick, who by means thereof died; whereupon the 
| defendant did ſpeak the words. Tho. 69. The like, Mo. Int. 1 35. 
| The like, 3 Inſt. Cl. 223. 12 
| To a declaration of perjury ; a plea, that the plaintiff was per- 
| jured as a witneſs at the aii prius ; Replication, that the words were 
| ſpoken by the defendant of his own wrong. Tho. 65. the like, 3 Inſt, 
5 Cl. 234, 237: | 
| The like plea as a witneſs at the ſeſſions of the peace, the like 
| Replication, Bro. R. 60. 
The like as a witneſs upon interrogatories in chancery. Pl. gen. 
The like upon an anſwer in chancery. Cliſt 103. 
The like before the king and council; Replication, that words 


were ſpoken by the defendant of his own wrong. Pl. gen. 28. | 
The deſendant juſtifies the word of perjury, for that the plaintiff 
being ſworn at a court-leet, revealed the ſecrets of the jury, Bro, l 
Va. 118. | 
A plea, for that the plaintiff forſwore himſelf in an iſſue, concern- [ 
ing the limits of a pariſh. 2 Mod. Int. 1 34. d 
For that the plaintiff ſold wares by falſe weights. 3 Inſtr. Cl. 232. 
Replication, that the defendant ſpoke the words of his own wrong. 5 
For that the plaintiff owed the deſendant the money demanded; tc 
Replication, that the words were ſpoken by the defendant of his own tr 
wrong. 3 Inſt. Cl. 233. e 01 
The defendant juſtifies, for that he was upon the inqueſt by which tr 
the plaintiff was indebted ; Replication, that there is no fook re- to 
cord; Rejoinder, that there is ſuch a record. Id. 582. tr 
P * 503. To a Slander of a title, defendant pleads, and ſhews a covenant 
and uſes, and fo juſtifies. Id. 239, Wc. C. Ent. 34. in 
To an action for words ſpoken of an attorney, that the plaintiff Cl 
was preſented by a jury of attornies for miſbehaviour ; and after- 
wards ſtruck out of the roll of attornies by the juſtices, &c. where- ſu 
upon the defendant did ſpeak the words ; a replication, that the 
defendant ſpoke them of his own wrong, and a traverſe, that he tri 
was firuck out of the roll by the judges ; a demurrer thereto, Ra. 
Ent. 107. 1 wa 
Pleas 10 General Torts, | vpe 
. 4 a : b 
To an action for digging ſo near the foundation of the plaioriff's 3 
houſe, that, c. the defendant pleads a recovery in a former action wri 
of treſpaſs ; and that damages were recovered for the ſame tort. tha 
Lev. Rep. 133. was 
To an action brought againſt one who ſpoiled the plaintiff's 4 
hogſheads filled with wine, (being in the fireet before the plaintiff's rati 


door with a coach and horſes; the defendant pleads, that the dan 
6 | bogſheads 


on Actions on the Cafe. 


hogfheads were fet in the highway, whereby the paſſage was ſtop · 
ped, and the defendant carefully paſſing by with his coach, removed 
one of the hogſheads ; a replication, that the defendant ſpoiled tho 
hogſheads of his own wrong, by reaſon whereof one of the 


hogſheads fell into the cellar, and was broken, and the wine ſpilled. 


An iſſue thereoy, Bro. Red. 92. 1 21 | * by 
Jo an action for -negligenily keeping the defendant's fire ; the 
defendant pleads, that ſomebody unknown to him, fer fire to the 
houſe adjoining to the plaintiff's houſe, and a traverſe, that he negli- 
gently kept his fire. 1 Brownl. 29. 3 Inft. Cl. 337. | 


That the deſendant did not burn down the mill in ſuch anner 


and form, c. Bo. Ent. 650. . 

o a declaration againſt an inn · keeper, that the defendant gratis 
lodged the plaintiff, and a traverſe, that the plaintiff kept a common 
wa. 2 Mo, Int. 147. 3 Ia d. 340. Replication and an iſſue 
upon the traverſe. i ä | 

To a declaration in an action for keeping a dog, which bit the 
plaintiff, The defendant pleads, that he did not knowingly keep a 
dog accuſtomed to bite men. 1 Brownl. 29. 

To a declaration for loſing a horſe by negligence, the defendant 
pleads, that the -plaintiff requeſted the defendant to put his horſe 
to graſs, which being ſo put, was carried away by thieves. And 
traverſe, that it was taken away by the negligence of the plaintiff 
or his ſervants, A Replication, maintaining the declaration, and 
traverſe, that the plaintiff requeſted the defendant to put the dorf 
to graſs. Ro. Ent. 23. 3 Inſtr. Cl. 346. And an iſſue upon the 
traverſe. | 

A plea, taking a proteſtat ion, that the goods were not put into the 
inn ; for plea; that they were not taken away by thieves, 3 Inſtr. 


339. 

A plea, that the defendant kept the plaintif®s horſe well, and 
ſufficiently, and traverſe the negligence. Ra. Ent. 3. 

That a mare which was hired died of divers diſtempers ; and 
traverſe, that the defendant over- loaded her. Hern. 101. 

Jo a declaration againſt an attorney, for appearing without a 
warrant ; a plea, that the plaintiff retained the defendant to appear. 
Aſh 39. 1 

To a declaration for cancelling a bond; a plea, that the plaintiff 
vpon payment of the money, delivered up the bond to the defendant 
by way of acquittance, whereupon the defendant cancelled it. 

A plea, taking a proteſiation, that the plaintiff delivered the 
writing to the defendant to carry and deliver it to another, aud 
that the defendant did ſo deliver it ; for a plea, that the defendant 
was not gyilty of the obliterating. fc. Ra. Ent. 7. Vet. Int. 20. 

A plea, taking a proteſtation, That there is no truth in the decla- 
ration : for a defence, that the plaintiff did not deliver to the deſen- 
dant the writing to look on; a demurrer, for that the plea _ not 
aniwer 


* 4 
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References to Precedents, &c. 
anſwer the matters in the declaration. Ra. Ent. 7. Vet. Int. 163 
Jo an aQtion brought by church-wardens for cutting trees in 
church- yard, which by cuſtom ought to have been for the repairs 
of the church yard, A plea, that the defendant as rector, was ſeiſed 
of the church · yard in right of his rectory cut down the trees; 
and a traverſe, that the fences of the chureh- yard wanted repairs, 
- To an action upon the caſe againſt the overſeers of the poor, 
for unduly felling a cow, and not returning the overplus : A ples, 
as to all, but returning the overplus not guilty ; and as to that, a 
tender and refuſal to accept. Hern 235. | 

A plea, that it belonged to the cuſtos brevium to indorſe the three 
laſt proclamations of the fine, and a traverſe, that it belonged to the 
chirographer to indorſe all the proclamations. Co. Ent. 17. 

Toan action for carrying away, wood prepared for {melting iron: 
A plea, that 7. ſold the defendant one hundred cords of wood to be 
cut down, c. a replication, that T. ſold the wood before to 8, 
who ſold it to the plaintiff ; a rejoinder, maintaining the bar, and a 
traverſe, that T. ſold the wood to S. Co. Ent. 56. 
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APPENDIX. 


SOME FEW CASES RELATING TO PLEAS IN ABATEMENT, 
NOT BEFORE INSERTED UNDER THAT TITLE. 


HAT there needs no plea to abate a writ, which is of itſelf 
abateable. 2 RolPs Rep. 272. 

2. Where a writ ſhall abate öf itſelf, and where not but by 
plea. 1 Bulft, 5. Earl of Sirens v. Earl of Rutland, 2 Rolls 
Rep. 272. 

3. Where the court will abate a writ ex officio, 1 Noll's Rep. 
176. Cro, Eliæ. 22, 121. Palmer 270, 311. | 
4. What ſhall abate a writ of error, and what not. 2 Bulft 230. 

Huxley v. Harriſon, 2 Bulft. 1 59. Heydon v. Godſole and others. 

5. Where a writ of waſte ſhall abate by death. 1 Roll Rep. 82. 

6, A writ falſe in part, is not like the action not lying for part, 
but ſhall abate the writ in the whole. 1 RolPs Rep. 307. 

7. That by pleading over, the defendant loſes the advantage of a 
matter in abatement of the writ. 2 Rol/s Rep. 196. Cro. Elis. 554. 

$. That to plead a bond made to three, and not to two, to an 
ion brought by three is in abatement, and not in bar. Cyo. Elis. 


202, 


9. Where a writ of N impedit ſhall not abate without plea. 


Palmer 


10. Where the declaration i is wary” one on a bond or indenture, 


and upon Oyer it ap "yy ours bound or covenant, Palmer 398. 
"fable v. "_—_— 2 


11. The 


ley v. Glynne. 
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11. The wife named before her huſband. Palmer 33. 

12. The plaintiff declaring for more damages, than is contained 
in his original. Palmer 193. 

13. That the writ bore teſte before the letters of adminiſtration, 
Lut. 9. Walford v. Sivil, | - 

14. A plea by an executor, that the teſtaior was alive at the day 
of the writ purchaſed. Lut. 13, 16. Mar/hal v. Burnet. 

15. That the writ was brought before the money due. Lut. 1642. 
Simpſon v. Garſfide. | 
16 Where a plea of excommunication was ill. Lut. 19. Brad- 

17. Adminiſtrator pleads that he is adminiſtrator durante miri 
#tate, and ill pleaded for want of concluding with an averment, 
Lut 20. Litile & Ux. v. Plant. 

18, That coverture is not pleadable after an imparlance, and a 
replication by way of eſtoppel. Lut. 2 3. Bartelet v. Burton. 

19. Toa ſcire facias, that there were but 14 days between the 
teſte and return of the writ. Luz. 25, 26. Naers v. the Counteſs of 
Huntington. 

20. A plea by an executor, that he is an adminiſtrator granted 


by the dean of Canterbury during the ſuſpenſion of the archbiſhop ; 


P * 506. 


and ill, becauſe the defendant did not ſay that there were bona 
notabilia. Lut. 29, 30. Young v. Caſe. | 

21. Another action depending, pleaded upon a writ directed to 
the ſheriff of Wilts; replication, that nothing was done upon that 
writ, but that there was another wric of the ſame teſte directed to 
the ſheriff of Southampton; and the defendant appeared to that writ, 
end thereupon he declared, and the judgment was for the de- 
fendant, becauſe the action appeared to be brought in Middleſex, 
and ſo the plaintiff had falſified his own writ. Lut. 33, 34. Bow- 
ler v. Spatchurf, 0 . opp 

*22. A plea, that the plaintiff's. teſtator was an alien; replica- 
tion, that he ſtaid in England by ligence, Cc. judgment, guad re/- 
pondeat ouſter. Lut. 34, 35. Wells v. Williams. | 

23. A ples to a fermedon in deſcender of entry into part, held 
repugnant and inconkiftent with the other part of the plea. Iut. 37. 
38, 39. Meller v. Coldwell. | 

24. In dower, that the demandant is waived ; judgment for the 
tenant, though ſeveral exceptions to the plea, Lut. 39, 40. Dray 
cat v. Curgan, | 
26. Matter in abatement concluded in bar, the court gave judg- 
ment as upon a plea in bar. Lut. 42. Wallis v. Savil. 

26. Where a ſpecial imparlance was not well entered, fo ibat 
the plea of privilege by means thereof was ill. Lut. 45. Wentwo'h 
= 6 Mi 7 | | 
27. A plea in abstement, that two other obligors were allo 
bound, Lut. 695, 697. Sayer adminiſtrator, Qc. u. 2 

5 . | 28. ere 


28. Where the defendant pleads, that he is adminiſtrator, and 
not executor, is ill, without a traverſe of his having adminiſtered 
the goods before adminiſtration granted. Lut. 889. Grey executor, 
Cc. v. Thorowgood & U adminiſtrator, Wc. 2 Ven. 179, 180. 
The ſame point ad judged. 

29. To an action of waſtey/that the plaintiff's title was by deviſe, 
and a traverſe of the deſcent. Lut. 1558. Ferrers v. Williams. 

30. Outlawry in the teſtator, pleaded to an action brought by an 
executor. Lut. 1603. Pois executor v. Williams. 

31. To a declaration upon ſeveral aſſumpfits brought by the 
wife; the defendant pleads, that after the writ purchaſed, the 
plaintiff married H. D. replication, that after the writ purchaſed, 
the did not marry H. to which there was a demurrer, becauſe chat 
the replication doth not affirm that the plaintiff was ſole ; and ano- 
ther exception was taken, that by the replication, the time of the 
marriage is made part of the ifſue, for it is that after the writ pur- 
chaſed, c. ſhe did not marry H. D. whereas, if the was married 
before the writ, it ought to abate ; but it ſeems the plaintiff had 
judgment. Lut. 1638, 1639, 1640, 1641. Pearſon v. Hulſe. 

32. Where a writ of error to reverſe a fine, brought by A. and 
D. tenants for life, and E. the remainder-man an infant, was 
adjudged to abate only as to the infant. 1 Leon. 137. 

33. Where a writ of error in covenant did not abate, though the 
defendant was called aſſignee of C. in the writ of covenant, but 
aſſignee, Ec, omitted in the writ of error. Dyer 356. pl. 41. 

34. A writ of error, returned by the mayor, aldermen, and 
deputy- recorder abated, it being directed to return a record before 
the mayor, aldermen and recorder. Stiles 203. | 

35. The defendant in error cannot plead outlawwry. of one of the 
plaintiffs in error. Ov. Fac. 616. | 

35. Where the defendant pleaded an outlawry, and the plaintiff 
replied nul tiel record, and at the time of the plea the plaintiff was 
oulawed, but he reverſed it before the day of bringing in the 
record, thereupon a re/ſpundeas oufler was awarded. C. Fac. 484. 

37. Where the defendant concludes his plea in abatement, and 
the plaintiff his replication in bar, or demurs, and concludes as in 
Tb to a plea in bar, it is a diſcontinuance. Carthew 138. 
| 155. ; 

38. Thee cannot be two pleas in diſability of the plaintiff, but 
vhere the ſecond plea ariſes from a matter ſubſequent to that con- 
ned in the firſt. 3 Leon. Caſe 222. 

39. The dampnum in the declaration being more than the damp- 
1 in the writ, it was adjudged it would not abate the writ, Cro. 

ac, 108. 

40. One partner cannot plead a milnomer of the other. Lat. 36. 
nor bail miſnomer of the principal. Mod. Caſes 289. | 

4i. Where a writ of covenant was not abated but amended. 5 
0. 45. Gage's Cale. 

42. Where 


50%. 
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* 2. Where a writ of quare impedit ſhall abate by the act of the 
plaintiff, 7 Co. 27. 9 

43 Where a writ of quare impedit was not abated but amended. 
Goldſe. 78. h 

44. Where a plea of no ſuch perſon as the ordinary in rerun 
natura, pleade i in a quare impedit, abated the writ. Hutton zi. 
Coppledich v. Tanſey. | | 

45. Where a writ is brought againſt three, and. they plead as to 
one of the defendants there is no ſuch perſon, the writ ſhall abate as 
to him only. Plow. . a 

46. Where a quare impedit did not abate by the death of the 
wite. Winch 73. | N 

47. Where a formedon ſhall abate by the omiſſion in the pedigree 
of an eldeſt ſon who ſurvived his father. 8 Co. 88. 

48. Where a writ of guod ei deforceat was not abated, which had 
not ſhewn the reſpective qualities of the lands, how many of furze, 
and how many of heath. Cro. Car. 178. 

49 Where a writ of treſpaſs quare filium & heredem rapuit & 
maritavit was held good, omitting to alledge that the marriage 
belonged to the plaintiff. Stile 30 3. | 

50. An action of treſpaſs was brought againſt a parſon, for taking 
tithe corn, which the plaintiff claimed as a portion of tithes in right 
of his wife, and laid the treſpaſs the 27th of Augu/t, 29 Eliz. and 
it appeared upon evidence, that the plaintiff delivered the defendant 
a licenſe to be married, dated the 28th of Auguſt, 29 Eliz. This 
matter was adjudged to abate the writ. 1 Leon. 104. Pawlet v. 
Lawrence. Q. if this be law, for the day of the treſpaſs laid in the 
declaration is not material, unleſs made ſo by matter contained in 
the pleadings. | | 

51. Where the writ was adjudged not to be abated in an action 
brought by the maſter for beating his ſervant, whereby the plaintiff 
loſt his ſervice for the ſpace of fix months, though the original 
appeared to be ſued out before the ſix months were expired. Hob. 
284. ; 

52. Where the writ in ejeQment abated, it appearing to be ſued 
out before the cauſe of action Cro. Car. 272, 281. Johns v. Stayner, 
5 Co. 37, | | 

53. Where an entry into part of the lands, pending the ſuit, 
abares the writ. Stile 260. Sd. 5 

54. An aQion of debt was brought upon a bond, with a condition 
to deliver twenty quarters of wheat, The defendant pleaded, penc- 
ing the ſuir, an acceptance of fifteen, quarters, and adjudged n. 
plea; for it is collateral, and not part of the ſum contained in the 
bond; and if it be a plea, it is a plea in bar, and not in abatement; 
and judgment was given for the plaintiff, Cro. Eliz. 25 3. Stone v. 
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55. And where ſuch matter was pleaded in bar, and found for 
the plaintiff, it was held to be aided by the ſlatute of Jeofails. Cro. 
Eliz. 260. Andrews v. Kirk. 

56. Where an action was brought upon a bond of 80 l. and the 
defendant pleaded an attachment of 401. by the cuſtom of London, 
in ſatisfaction of ſo much due upon this bond, (pendente ite) all the 
court (except Popham) held this to be a plea in bar, and not in 
abatement of the bill. Cro. Eliz. 342. May v. Middleton. Moor 598. 

57. Where the tenant in ſpecial tail brings an action of waſte, 
and the iſſue dies, the writ abates. 1 Leon. 330. 

58. Where the writ in an action of waſte was held not abated, 
though the action was brought by two coparceners, and the heir of 
the third, and three objections; 1. That the writ ſer forth, that 
R. L. the father, cujus heredes ipſæ ſunt, dimiſit, whereas it ſhould 
have been cujus heredes de corpore ipſæ ſunt ; for that the reverſion 
was entailed on the heirs of the body of R. L. 2. That the writ 
was quod tenuerunt, which *(ſay they) ſignifies a joint poſſeſſion, P“ 508. 
3. That the plaintiffs had not named the tenant by the curteſy, 
huſband of the third coparcener, God. 114. Lewknor v. Ford. 

59. Where an audita querela abated, becauſe the parties ought 
to have had ſeparate writs, and not to have joined their two matters 
of complaint in one, Owen 106, 

60. Where it was held that the party ought to have pleaded his 
frivilege beſore he was turned over to the marſhal upon a habeas 
corpus, but that it was then too late. Stiles 222. Moor v. Earl 
Rivers, 

61. If there is a plea in abatement, and a reſpondeas ouſter, and 
no notice taken of it on the plea- roll, the plaintiff cannot have judg- 
ment, Carthew 499. Dobertine v. Chancellour. | 

62. The defendant cannot plead antient demeſne without a rule 
of court for that purpoſe. 5 Co. Rep. 105. a. How antient demeſne 
is to be tried. 9 Rep. 31. 4. | 

63. Where the defendant pleaded in abatement to a ſciri facias, 
to have execution upon a recognizance, that A. S. was ſeized of 
three acres not named in the writ, and upon an iſſue joined thereon, 
the jury find, that A. and J. S. were jointenants of the three acres ; 
the iſſue was adjudged to be ſound for the plaintiff. Gouldſb. 160. 

64. Of abatement of an appeal. Vide 1 Bulſt. 69 to 84. 
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To THE 


| Abatement. 
1. . what it 1s 
| Page 25 


as ſach not favoured 
4. That matters of fact muſt be 


m- ſupported by affidavit, but not 
matters of record ib. 

100 4. How to plead to the jurĩſdic- 
tion of the court 26 

4 How to plead privilege ib. 

v0, 6. Where an Attorney fhall have 


his privilege, and where not, 
ib. pl. 4, 5, 6. 
1. And where privitege mutt be 
pleaded, and where not, 26. 
8. What other pleas of 10 — 
What other pleas ege 
have been held N and 
what not 25, 26 
9. Of pleading a foreign attach - 
ment, 47. pl. 16, 17, 18. 
10. Of pleading in Diſabihty of 
the plaĩnti g 27 
11. Of pleading an outlawry, ib. 
pl. 1, 2, 3. 
12. The like of an excommuni- 
tation 
13. And other 
of the plaintiff. 
Vol. I. 


2. That it is a dilatory plea, * f 


| 
| 


| 


— 


| 
| 


| 


ib, 
pleas in diſability | 
27 | 


| 


ABRIDGED CASES. 


Subdivided into particular HE ADS. 


14. How to plead that the party 
is an alien Page 27. þl.6 
15. Of the phistiff mĩſta k in 
his action, or making a falle 
allegation 5 29 
16. Where the plaintiff demands 
two things, and it appears that 
he has a right but to one, 29. 
1 F Il. 1, 25 3, 4. 
1). Where the 2 may re- 
lcaſe for the ſurplus; and take 
judgment for the reſt 30 
18. Where the writ ſhall abate 
in the whole, or in part 29 
19. Where part of the demand 
determines by act of law, and 
where by the act of the party, 


30. fl. 27 


| 20. How to plead miſnomer or 


miſpriſion of addition or de- 
gree | 31 
21. Of pleading coverture 32 
22. How to reply to a plea of 
mi ſnomer 1, 32 
23. Of abatement by death 28 
24. Where a wrut of error abates 
by death. i. pl. 2. vide Ap- 
* 3 p nix 

25. How the law ſtood as to a- 
batement by death befure the 
A act 


A TABLE to the Abridged Caſes. 


a®t of the 8 & 9 king W. and 


what alteration that ftatute 
has made thereon Page 28 
26 How the law ſtood before the 
ſtat. 17 Car. 2. c. 8. and what 
conſtruction hath been made 
upon that ſtat. 28. pl. 11, 12 
27. Of abatement by variance 32 
28. The like by pleading another 
action for the ſame thi 15. 


29. Where the writ ſhall abate, | 


when it appears there is no 
cauſe of action 30, 31 
30. Of a writ being abated by the 
court &x Officio 33 
31. Of journeys account. id. 
32. Of the time and manner of 
pleading in abatement 34 
33. What is ſufficient to a plea 
to the juriſdiction 34. 7 5 
34. How to plead analteration in 
the plaintiff, by the title of 


e 35. Pl. 16 
35. What bail cannot plead in 
abatement 35. Pl. 17 


36. Where the want of addition 
of che word funior is not ill 35, 
pl. 17 

37. How to conclude a plea to a 
declaration in replevin. ib. pl. 


20 

38. What may be pleaded in bar 
or abatement. 36. fl. 34 
39. Rules given how to conclude 
in abatement. 34, 35 
40. The like of a repl _ 35. 
23 

41. Where the defendant —. 
plead in abatement, but muſt 
plead the matter in bar. 35 
42. Where a judgment upon a 
Reſpondeas Oufter is an eſtoppel 

| 3 ibid. "1 25 
43. That matter is not aſſignable 
for error that might have been 
pleaded in abatement. ibid. 
pl. 26 


44. How to plead that a man is | 


an adminiftrator, and not an 
executor. F. 35. pl. 2 
45. O her caſes relating to - Re 


lars. Vide App. 
46. Where upon an iflue the 
writ ſhall abate without exa- 
mining the demurrer. 36. pl. 


47. How the plaintiff is to reply 
to a plea of another action 
depending. 32. pl. 3 
48 Of a replication to a plea of 
coverture, | Hide Appendix. 
49. Of the 2 ak, EXECU- 


tion in abatement. 36 


Acceptance and Acceptor. 


Vide Bills of Exchange, 4, 5, 6, ), 
8, 9, 10 and 11. - 


Fer malicious Proſecutions. 
1. Where this action will lie. 
| 231 
2. The two qualifications to an 
action for a malicious proſecu- 


tion. ilid. 
3. That it be voluntary and mali- 
cious. 232 


4. That to bring an action, tho 
there be no grounds for it, no 
Action lies otherwiſe, if the 
plaintiff be maliciouſly held 
to bail. 233 

5. So if a man be falſly and ma- 
lieĩouſly indicted, tho it neither 
hurts his fame or liberty; yet 
if he is injured in his property 
by being pus to an needleſs ex- 

nce, an action lies. 233. 2 2 

6. That it lies upon an facient 
indictment. or the bill returned 
Ignoramus. ibid. pl. 2. 243 

Where an Action for a malicious 
Proſecution has been held - 
where not, relating to the follou- 


ing inſlances. 
7. For 


ment mentioning the particu- 


Of Actions upon the Caſe. 


2; 


4 TABLE 


5. For the charge of a rape. Pag 
234. Pl. 1. 

8. Upon a complaint to a juſtice 
of peace. l. a. againſt an attor- 


ney. a pl. , 
9 For holding to exceſſive bail. 


pl 5 
10. Charging the defendant with 
a reſcue. Fl. 6 
11. Againſt a witneſs to prove a 
bill of irdictment. pl. 7 
12. Againſt a juſtice of peace dor 
diſchargi ng a vagrant. 8 
13. For a treſpaſs. pl. 9 & 15 
14. For a charge of trealon. pl 
11812 

15. For maliciouſly preſenting a 
plainiiff, pl. 17. For ſuing in 
the ſpiritual court. pd. 19, 20, 
22, 23, 24, 25 

16. For an information to the 


commiſſioners of the cuſtoms. | 


235. Pl. 21 

17. For procuring the plaintiff to 
be outlawed. 236. pl. 28 
18. For an appeal of murder. 


pl. 29 
19. For proceedingafter a fat 
Corpus. ibid. pl. 30 


20. Againſt an Officer for not 
taking bail. i id. pl. 31 
21. For a malicious attachment. 
ibid. pl. 32 

22. For malicious ſuing out a 
ſecond execution, when the 
firſt was executed. i id. pl. 34 
23. For ſuing the plaintiff in an} 
interior court. 235. Pl. 13, 
14, 15, 16, 

24. Where and when the action 
is to be brought, and that the 


action is tranfitory. 239 


25. By ard againſt whom to be 

brought. 236 

26. By huſband and wife, 236 

27. That it . be brought 
ough 


againſt three, t but one 


tound guilty. ibid. 


28. Where the action for a ma- 
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licious proſecution hath been 


h:1d to be out of the ſlatute 
of limitations Page 236 
Vide Damages, 8. 
Vide Evidence, 11. 
Vide Pleadings in Actions upon 
the Caſe for malicieus Preſecuti- 
ons, 65, 06. 67, 68, 69. 
Vide Traver/+. 


Of Actions of Slander. 

1. What words were not action- 
able, not being directly affir- 
mative. 239, 240. pl. 1, 2, 3, 

: 4, 55 6, 7. 8. 9 


2. Where words in the 2 


tenle arc actionable, and where 


not. 247. Pl. 10, 11, 12, 13. 


. 14. 15 
3 Wheie words of interrogation 


have been adjudged action- 
able. 240. p. 16, 17, 18 
4. 'The like of conditional and 
dis junctive words. pl. 19, 20 
5. Though in ſome inſtances 
words ale not actionable, be- 
cauſe they carry che import 
only of an ill intention; yet 
that in ſome inſtances they are 
ſo, where they carry the ſenſe 
of a man's intention only. 
25 1. pl. 21, 23, 24, 25. 252. 

ä .. 3. 4, 5 
6. Words not actionable charg- 
ing a man with a corrupt in- 
elination to theft. 251. pl. 18, 
Pa 20, 22 

7. What was not a ſufficient de- 
ſcription of the perſon in 
words of perjury to make 
them aCtionable. 253. 51. 5. 
255. 6.9 

8. That words muſt be ſenſible 
and plain, or capable of be- 
ing made ſo with a proper 
averment, and muſt be ſpbken 


and in a tongue that ſome of 
A 2 


ä — — 


K — 


in che hearing of ſomebody, 


— ͤ Cn eee ons —_ — 


nn 

| 

| 
| 
| | 


A TABLE the Abridged Caſes. 


the hearers do or may under- 
ſtand. | Page 256 
9- Where there muſt be an aver- 


ment of the perſon of whom 


the words were ſpoken, and 
where not. 255. pl. 8, 9, 10, 
11, 12. and the followin 
caſes. 255, 25 


10. Words of felony or treaſon 


not actionable, becauſe of the | 


incertainty of the perſon. 254, 
Pt. 4 


44 
11. What is a ſufficient deſcrip- 
tion of the perſon charging | 


254. pl. 2 


him with murder. 
12. That an averment likewiſe 


is neceſſary where words are 
unccrtaĩn in their fignification, | 


or not well known to the jud- 


ges to be words of ſlander. | 


257. And ſeveral inſtances of 
that kind, pl. 1, 2, 3, 4. and 
the following caſes there. 257 

13. Words that were actionable 
in the place where they were 


ſpoken,which otherwiſe would | 


have been not ſo. 252. pl. 3, 
4, 5. 0,7. 257-fL 4 


14. That ſubſequent words are | 


ſometimes in aggravation of 


the former; and ſeveral in-| 


ſtances of that kind relating 
to theft, raviſhment, felony 
and robbery. 257. Pl. 1, 2, 3, 


ought to take off the force of 
precedent words, ought to 
carry in them a ſtrong intend- 
ment that they were ſpoken in 
a ſenſe, not «Qiondble, and 
why, for other caſes under 
that particular. 
16. That in ſome caſes words 
ſhall receive a favourable con- 
ſtruction, and where. 259, 260 
17. In ſome caſes the action will 
lie, notwichſtanding there is 


4 repuguancy. either in the 


| 


ibid. | 


| onable without an averment. 


words themſelves, or made ſo 
by matter apparent in the re- 
cord, and where in ſeveral in- 
ſtances. Page 260 
18, In words of baſtardy, perju- 
ry, murder, robbery and theft, 
and in ſeveral other particu- 
lars. 260, 261 
19. That the matter contained 
in the meaning of the words 
muſt be falſe, and ſpoken ma- 
liciouſly on purpoſe to ſlander, 
and the thing charged muſt be 
poſſible ; and therefore if the 
matter W le the CO 
may juſtify ſpeaking the words 
but it there 1 « — they 
are ſtill actionable. 261. pl. 1 
25. Words of perjury that are 
not actionable. 
21. For want of ſhewing that he 
was perjured in a court of re- 
cord. | 249 
22. For want of certainty. pl. 4 
23. Not ſhewing it to be a judi- 
_ cial oath. pl. 5, 6,7 
24. That there muſt be ſufficient 
| certainty to make words ac- 
tionable, and where words 
| have been judged certain or 
uncertain. 248. pl. 1, 2, 3, 445 
25. That words which may affect 
the life, member or ow. 
are all actionable, without 


f 


4,5} - okay 1 
15. That ſubſequent words which | ary particular damages aver 


red. 249 
26. That in ſome caſes the cer- 
tainty of words does not ap- 
pear without a particularaver- 
ment. 282, 253. Pl. 1, 2, 444 
5, 0,7, 8, 9, 10 

27- Words of theft actionable 
without an averment. 251-f/ 1 
28. Wogds of perjury not acti- 
onabR without an averment. 

252 51.3 

29. Words of robbery not acti- 


252 pl. 2 
| ords 


30. 


249. Pl. 3 
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20. Words of murder not aRi-1 N hat words are actionable charg- 
onable without an averment. wing the plaintiff with the crimes 
Page 253 Pl. 44 and matters of Slander follow- 

zr. Words of murder aQtionable g. (Viz.) | | 
without an averment. 283 fl. 5 Words of treaſon, miſprifion of 
32. Words of poiſoning not] treaſon, or want of —— 


actionable without an aver- | 
3 pl. 6 Murder ibid. 250. pl. 15, - 
| 2 


ment. 25 


Page 26 


33. Words of treaſon not acti- Foiſonin 4 
onable without an averment- | Theft or robbery 265, 250. pd. 


25 3, pd. 8 


31. Words of murder or 


actionable without an aver- 
ment. 253 f. 10 General ſelony 


11, 1 


felony Words of poifoning 266. Pl. 1 
25 2. fl. 755 
2 


35 Words of theft and robbery Compound! or concealing 
actionable without an ayer- | murder, felony, or receiving 


ment. 253 Pl. 11 


ſtolen goods hid. 


36. In what other cales it lies | Charging the plaintiff with 110 
r 01 


with or without an averment. 


jury 
253, 254 Forgery 267, 250. fl. 10 

37- That words muſt be deen: _ or beſtiality 426 250, 
17 to the perſon thereby | 251. pl. 17 
arged, and not by inference | 13 | 297 N 0 #4.5,6 

or argument 254 Clipping or coining of mon y. 
39. Werds of murder not action- * 127 286 
able, becauſe the charge is Deceipe | ibid. 
only by inference 2864. fl. 1 Leproſ ibi. 
39. What words of erjury not | Los of marriage big. 
actionable, becauſe it was a | Of a merchant ibid, 
charge only by inference, 254 | Of a tradeſman 7 

3 | Of bankruptcy bid. & 257. fl. 


Pl. 
40. Words ſpoken before a i? | 
tice of peace, not actionable. Of a trade 


I, 2 


269 
262 pl. 8 | Of a juſtice of peace thid. 


41. Where words ſpoken, aud a 
oſs of Caen, ws and 


Of Officers in places of truſt or 


rout 270 

yet not actionable 261 pl. 7 of a counſellor ib. 
42. Where words ſpoken by way | Slander relating to a good name. 
of grief, not actionable 262 10 d. 


J 
43. Where an action lies not 


4 g | Charging with whoredom 10d. 
i | cg Fen he Wn 271 


words ſpoken what anather | Calling a man baſtard „ ttad, 
declared, the ſpeaker naming | Words ſpoken in a foreign lan- 
2 


his author 261 pl. 2] gage ibid, 
44. Where there muſt be ſpecial | Ot a member of Parliament. %. 
damages to make words acti- A doctor of phyiick ibid. 
ondle, and where not 241, | Of a witneſs _ id, 

: 242 | Of a juryman thid, 

| Lepiply 


A TABLE to 
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| Page 268 
Slander by writing ibid. 
Of a clergyman ibid. 


Of a juſtice of peace ibid. 
Charging with a rape, or an in- 

tent to raviſh ibid. 
Charging with piracy ibid. 
Charging with incontinency. ibid. 
Concerning a title to lands ibid. 
Woids of an infectious diſeaſe, 


242 
Words actionable or not, ſpokey 
of a man to ſcandalize him in 
his office. 243 
What words not actionable. 272 
Charging the Plaintiff with 


Treaſon or want of allegiance. 


ibid. 
Clipping or coini ibid. 
"2g LY ®. ibtd. 
Thett or robbery ibid. 
Felony or burglary 273 
Conccali 


ng or partaking of 2 


the Abridged Caſes. 


| In a ſtrange tongue. Page 205 
Sacrilege | 276 
Barrety. ibid. 


Aiding or aſſiſting in theft or 
robbery. 1bid, 

Vide Damages, 4. 

Vide Declarations in Actions of 

Sander. i 

Vide Hleadings, 32, 33. 

Vide udgment, 75 8. 9. 

Vide Limitations, 2, 5. 


Of landing a Title 


1. What requiſites are neceſſary 
to this action. 263 
2. That the party ought te ſhew 
he hath a good title; yet to 
alledge a ſeiſin in fee, is 
enough. ibid. pl. 2 
3. That à particular damage 
' ought to be alledged, as that 
he was about to convey or ſell 
the land. PTS ibid, 
4. That the party againſt whom 


lony ibid. the action is to be brought, 
Forgery ibid. & 249. pl. 9 muſt not'at the ſame time be 
Per jury ibid. | ſuppoſed to claim a title to it 
wes 4 2 , LT 

itchera 2 ; 
A merchant %% | 4fronsupon the Caſe upon Promiſes 
A trade ibid. 1. Where the action lies. 
Officers ibid. | 2 The foundation of the action, 
A ju ſtice of peage ibid. and what it is. 280. fl. 12 
Baſtardy | ibid. 3. Where actions upon the caſe 
Whoredom ibid. or Aſunip/it lad Been deemed 
The pox | 273 well brought, and where not. 
Petty larceny TS / 309 
A rape ibid. 4 Whomay bring an action upon 
A tradeſman. 275 an Aſumpfit 316 pl. 1, 
Comparing à man to another | 5 


gnilty of a crime. bid 


Charging the plaintiff with words 


not certain. ibid. 

A clergyman. ibid. 
A bawd or keeping a bawdy- 
houſe, E 


Title to lands. i id. 
An attorney. ibid. 


Ou uncertainty as to any crime 
at all. | ib 


3 
5. Where huſband and wite 


may 


„ join. Y i id. 


6. When to be brought by the 
principal & ancients of one v 
the inns of chancery 317. pl. 4 
7. Where the action ſarvives to 
a ſurviving joint-merchant. 
: 317 
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9. Againft a huſband upon a 


promiſe of forbearance for a 
teſtator's debt, to whom his 
wife was executrix. E 319 Pl.: 
10. When not againſt an infant 
| 317 fl. 2, 6, 8 


11. When to be brought againſt | 
bd. pl. 4 


haſband and wife. 
12. Where againſt a ſervant. _ 
| pl. 1 

13. Where the huſband was not 


liable. 317. pl. 10. 318. pd. 
11,12 
14- That the matter promiſed 


mutt be lawful, poſhble, cer- 
taip, and not frivolous or nu- 
gatory; and ſeveral examples 


to illuſtrate theſe rules. 296 


297, 298 | 


15. Of promiſes expreſſed and 
implied 299, 300 
16. Where a general Indebiatus 
Aſſumpfit will lie upon pro- 
miſſes 300, 301 
17. Of executory promiſes 301 
18. Of mutual promiſes 382 


19. Where the performance of a 


promiſe muſt be averred. 302. 
pl. 1 6, ? 

20. How executory promiſes dif- 
fer from mutual promiſes. Ps 
pl. 1 

21. How a promiſe mutt be per- 
formed, and how it may be 


diſcharged, 305 
Three Rules relating to Promiſes. 


7. That the promiſe need not be 


purſued preciſely according to 


the ſtrict letter, if ſo be the 
performance be according to 
the ſubſtance of it. 

2. The intent of the parties 1s 
to be purſued ; and if ſuffici- 


ent certainty does not appear 


in every particular, the law 


will make a gertainty by con- 


ſtruction, 


the Abridged Caſes. 


3. The law muſt conſtrue the in- 
tent of the parties where an 
expreſs intent does not a 
pear moſt beneficially, for the 
party to whom the promiſe is 

| made; ſeveral illuſtrations of 

the three foregoing rules. Page 


. 306, 307 
22. Of the performance of er 


miſes 3 

23. Of the diſcharge of promi- 

tes 307 

. Vide Damages, 10. 

| Vide uc, 2, 3. | 

| Vide Avidence, 12, 13, 14, 15, 16 

Where a general Indebitatus A/- 

wig will lie 30O, 30 f 
ide Headings in actions upan the 
caſe upon an Aſſumpfit. 

Vide Rep leader. 


Actions upon the Cafe for Trover 


and Conver ion. 


1. What the trover is 335. l 1 
2. And what the converſion 15.76. 
3. And where the action lies, and 
where not. 346, 347, 351. fl. 
17, 18, 19. 353. bl. * 23. 
„pl. 24, 2 
4. Where the bes x is ng 
ficient evidence of a conver- 


fion, and where not. 390. pl. 
9, 11, 12, 13. 391 pf. 16. 394 


Pl. 14 
5. Where the plaintiff might 
bring an action of treſyaſs or 
trover at his election. 349 fl. 

I 


6. Againſt whom the action + 

trover is to be brought 368 
7. Whether againſt a carrier. 
368 pl. 1 
8. Whether an action of trover 


will lie for the owner of an 
hoi ſe. 


9. Againſt an innkeeper for de- 
jaining him when it was oh 
wit 


_weRO ——— ę᷑—U— 
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With the innkeeper by a ſtran- 
ger Page 350 pl. 16 
10. When trover may be brought 
© againſt an innkeeper, and 
When not 39 pl. 39 
11. Whether trover will lie a- 
gainſt the maſter of a hackney 
coach for goods delivered to 
the ſervant 368 pl. 2 
12. Whether it lies againſt a 
© waterman 3568 pl. 8 
13. Whether it lies againſt an 
* "executor for goods pawned to 
the teſtator 8 


14 That it lies for taking goods 


351 f. 7 
15. Caſes where the action would 
lie, and where not 

16. For what an action of trover 
lies, and for what not. 35% 


Pl. 27, 28, 20, 30, 31, 32, 33, 


for a tax © 351 
n 


by 34» 355 36. 359 Pl. 37, 38, 39. 


359 Pl. 42,43 


17. Where the huſband and wife 


may join in the action 360 


pl. 48. * 

18 Whether the collector of a 
toll might diſtrain a ſhip load- 
en with coals for the toll, up- 
on a ſpecial verdict in trover. 

i 355 Pl. 55 

19. Whether the plaintiff had a 
' ſufficient title to goods from 
an aſſignee to maintain trover. | 
363 pl. 58 

20 Whether trover lies againſt. 
the bailiff who took goods in 
execution _ 363 pl. 51 
21. Where a denial is a conver- 
ſion, and where not 359 pl. 
ſs 49, 41 

32. Whether an action hes a- 
- gaivſh the ſervant for a trover 
and converſion, which he did 
in obedience to his maſter. 
355, 350, 357 

23. Whether a ſale by the com- 
mifſſioners of bankrupts _ 


| 


good after goods delivered up- 
on a Liberate, where the oh 
rupts became ſo after the ex- 
tent and before the Liberate. 
P. 352 fl. 21. 314 

24. Whether the ſentence of à 
court of admiralty ſhall be 
examined ip an action of tro- 
ver for goods vefted in the 
party by 4 ſentence 351 fl. 


a 20 
25. Whether the poſſefion of 
the apprentice, of tickets 
due for wages in the King's 
ſervice, is 10 far the maſter's 
poſſeſfion as give him an action 
of trover 342 fe 14 
26. Whether an action of tro- 
ver lies for the maſter againſt 
the ſervant 347 Pl. ic 
27. Whether a note in a gold- 
ſmich's hands given by the de- 
defendant for lottery- tickets, 
mould be evidence againſt the 
defendant as the tickets were 
firſt delivered to the goldſmith. 
1 349 pl. 13 
28. Who may bring the action 
of 8 a 86. 885 
88 10. „307. 
29. Wie perry the bailee of 
goods hath 3970 
30. Whether it lies againſt an 
'* executor de fon tort by the ad- 
miniſtrator 368, 369 pl. 6 
31. Whether it lies againſt an 
adminiſtrator after his admi- 
niſtration repealed by the je- 
cond adminiſtrator 369 5.7 
32. Whether trover lies againſt 
baron and feme 168 fl. 3, 4 
Vide Damages. Bs 


Vide Evidence, 1, a, 3. 4. 56, 


7, 8, 9, 10. 

Vide 72 4. 

Vide Pleadings in act ions of irover 
and cxpverfion, 42. from thence 


to 64. 


Vide 


FN 
— 


le 
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Vide Trial and miſ-trigd, 1. ' 
Vide Fudgment. 
Vide Limitations. 


Afions upon the Caſe for Wrongs. 
1. The diviſion thereof N 398 
2. That an action upon the caſe 
will lie for 2 re at will. 
99 Pl. 9. 404 pl. 2 
3. Where it lies for diſtrbance of 
common. 399 f. 9, 10, 11. 
400 pf 12. 404 pl. 4, 8 

4. Where it lies for a copyholder. 
2399 P. 11 

5. Where an action upon the 
caſe muſt be brought, and not 
treſpaſs 400 pl. 13 
6. Where an action upon the 
caſe will not lie, but an in- 
dictment. #. pd. 14 
7. Where the Lord of a Manor 
ſhall have an action againſt a 
parſon for not reading divine 
ſervice, and where not 400 
5 Id. 18 

8. Where an action upon the 
caſe will lie for a nuſance 400 
Al. 16, 17 
9. Where the party hall have 
an action upon the eaſe, and 
where covenant 401 fl. 18 
10. Who may have an action up- 
on the caſe for wrongs done 
to their poſſeſſion 431 fl. 19 
11. Where for a ſpecial damage, 
when otherwiſe no action 
would have lain. 401 pl. 20. 
402 fl. 23. 403 fl. 24 
12. Where the plain could 
not have an action upon the 
caſe, but an indictment 1 
13. Where it lies for obſtruGing! 
lights. 403 fl. 26. 28. where 


not. pl. 2 
14 Where an action lies for af. 
turbances and other violences | 
to a man's proper 404 
leflor tor. 


15. That it Les by 


\ 


diſturbing him in coming to 
ſee waſte P. 405 f. * 
51 


16. For kecping a man out of a 
_ vefiry room . 404 
17. For hindering a MN I 
| 5 

18. For diſturbing a parſon in 
gin tithes i-1d. pl. 6 
19. For hindering the defendant's 


appearance ibid. . y 
20. For diſturbance in taki 
toll mdahid. pl. 


21. For erecting a new market. 
ibid. pl. 10 
22. For difturbance of a feat in 
the church ibid. pl. 11 
23. For preventing the leſſor 
from making a leaſe ibid. pl. 12 
24. For hindering the maſter of 
a ſhip from making a voyage. 
ibid. fl. 13 
25. Againſt tenant at will for a 
voluntary wafte 40s fd. 1 
26. For negligence in keepi 
fire 405 fl. 4. 
27. For taking away things that 
belonged and were fixed to 
the freehald 405 fl. 5 


28. For a father for laming his 
Jon, whereby he lofi his mar- 


rage 405 pl. 6 
29. For altering a bond 408 pd. 8 
30. For dilapidations 405 ph 7 


31. For retaining u ſervant with- 
out any inticement 405 l. 10 
32. For a reſcue 405 pl. 8, 11 
33. For keeping a dog accuſtom- 
ed to bite ſheep 405 fl. 12, 13 
34. For making or not abating 
a dam 423 Paragraph 1 
35. Where tenants in common 
are to join in che action 428 


71.41 
36. That ſeveral freeholders can- 
not join, oc. 428 pl. 42 


of 
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Of actions upon the caſe for Negli- 
Y To and for nct doing what 
ought to have been done. 


1. In what inſtances a negle&t 
creates an action Page 405 
2. For not ſcouring a ditch 406 
5 
3. For not repairing a mound or 
bank + 1 406 pl. 1 
4. The like of a bridge pl. 4 
5. For not incloting, We. ib. pl. 5 
6. For not Nr an houſe 
ibid. pl. 6. 419, 420 
7. For not paying toll ibid. pl. 7 
8. For not delivering up a pledge 
| ibid. pl. 8 
9. For not pleading purſuant to 
directions ibid. pl. 9 
10. For not carrying away tithes 
bid. pl. 10 
11. For not keeping a bull Ne 
| 11 
12. For not removing hay ſold 
1 1 ; as Pl. 12 

13. For negligence in heepi 
fire 5 ibid. pl. 13, 4 > 
By and againſt whom the action to 
* be brought. | 
14. By tenants in common 407 
Pl. 1 


15. Againſt leſſee for years ibid. 


2 
16. Againſt thre maſter 4 
negligence of the ſervant ibid. 


3 

17. By the inhabitants of 25 
riſh did. pl. 4 
18. By the maſter againſt the 
ſervant ibid. pl. 5 
19, By a partner ofa ſhip. ih. pl. 
20. By a commoner ibid. pl. 7 


21. By a huſband alone ib. pl. 8, 10 
22. By a tenant at will 6:8. pl. 9 


Other inflances where the action 
hath been held to lie. 408, 409 


Of aftions againſt Officers fir th 
undue execution of their reſpec. 
tive Offices. - 

1. For refuſing to admit an at- 
torney Page 409 pl. 1 

2. For one committed upon an 
erroneous judgment pl. 2 

3. For proceeding after a Habea; 
Corpus ibid. pl. 3 

4. For 2 a record. ib. l. 4 

5. Againſt a juſtice of peace ſor 
refuſing to examine the party. 

ibid. pl. 5 

6. For not returning a writ ibid. 

| Pl. 9, 10 

7. For an eſcape. ibid. pl. 8, g. 
410 pl. 24. 411 fl. 25, 29, 30. 


413 
8. For not levying goods upon an 
outlawry 410. pl. 11 


9. Againſt a ſheriff for a falſe re- 
turn. 410 pl. 12, 15, 16, 21, 
23. 411 pl. 31, 32, 33, 34, 35, 


3 

10. For arreſting the party after 
a diſcharge s 1525 ets 14 
11. For a double return of a 
member of parliament 7b. l. 1) 
12. For executing a writ within 
a liberty ibid. pl. 19 
13. For admitting a clerk con- 
trary to the verdict of Fur: 
Patronatus. 410 pl. 22. 413 


F. 58 

14. Againſt a ſheriff for not de- 
livering over a priſoner to the 
new ſheriff 411 pl. 27 
15. For not taking ſureties in 
* 412 pl. 37 
16. Againſt a gaoler for taking a 
perſon out of his juriſdiction, 
4412 .. 38 

194. For ſummoning à juryman 
privileged 412 pl. 39, 48 
18. Againſt a judge for commit- 
tüng a juryman 412 pl. 40 
19. For entering up a judgment 


— — 


| before the rules were out 10. 
Pl. 41 
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20. Againſt a ſheriff for not exe- 


cutinga writ Page 412 pl. 42 

21. For concealing a warrant 

| ibid. pl. 43 

22. For concealing a writ ib id 

. 47 

23. Againſt a ſummoner for re- 

tnruing one nx. 2 
was not 412 pl. 44. 413 fl. 5 

24. For taking intetelent bail 

: ibid. pl. 45 

25 Whether it lies for a copy- 

holder againſt __ Lord 76:4. 

46. 413 Pl. 50 

26. Againſt a 157 not 

inducting a clerx. 

27. Againſt a judge of an inferio1 

court for retuſing a plea 413 

Choy ee 

28. For not granting a poll ibid. 

: Pl. 53 

29. For procuring a falſe return 

upon a mandamus 413 fl. 54 

30. For not executing proceſs. 

473 N. 55 

31. For not reins a writ. 

x zbid. pl. 56 

32. By the maſter of a ſervant 

againſt a gaoler ibid. pl. 57 

33. Againſt churchwardens for a 


falſe return upon a mandamus. 
3 f 41 3 OW 
. For appearing without a 
warrant * ibid. pl. 61 


Of actions for diſturbance of Of- 
ficers in the due execution of their 
Offices, or far doing ſomewhat, 
whereby they are prevented from 
the due execution of the laws, 
where it will lie and where not. 


1. For hindering an execution- 


| 413 pl. 1, 2 
2. For diſturbing the keeper of a 

foreſt ibid pl. 3 
3. For a reſcue 414 pl. 4,5 


4. For diſturbing the under-ftew- 


ard of a manor ibid. pl. 6 
5. Of an official to the archdea- 


| 


con of the ſpiritualties P. 414 


N. J 
6. Of the office of regiſter of 
— * 1 
7. For taking profits of an 
officg ibid. pd. 9, 11, 12, 13, 14 
8. For an eſcape ibid. pl. 15 
9. For other cauſes, &. 414 
n trade, pon the undus 
exerciſe of their profeſſios or 
trade. A 
1. Againſt an innkeeper 414 pd. 
I, 2, 3, 4. 415, 416. per tot. 
2. Againſt a carrier, 
or hoyman 116, 4177; 42, 44 
3. Againſt a ſmith or farrier 4 
4. Againſt a goldſi RIES 
Againſt a math 41 
5. Againſt ** 9 x 6. ult 


the ſervant 417 N. 3 
6. For ſelling an n hs 


| | 17 N. 41 
7. Againſt the wo by 2 


maſter 17 pb. 43 
8. Againſt the maſter of a ſtage- 
coach | ibid. pl. 45 
9. Againſt the maſter of a ſhip. 
ibid. pl. 46, 47. 418 pl. 55 
10. For a maſter againſt a ſur- 
geon 418 pl. 48 
11. For ſelling corrupt wines. 15. 
L. 49 
12. For ſelling goods — the 
goods of the vendor ibid. pl. 50 
13. For ſelling a counterfeit 
Jewel 18 pl. 52, 53 
14. Againſt a tradeſman for uſing 
another's mark 418 pl. 54 
15. Againſt an attorney for male 
ga dice 8 55 57 
16. Againſt the clerk of the 
aſſize ibid. 2 58 
17. Whether againſt the poſtmaſ- 
ter-general ibid. pl. 52 
18. Againſt the ſervant by the 
er 419 pl. 60 
Acb ion: 
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Fr. Actions of Deccit. 


1. In what caſe an action of de- 
ceit lies 
2. Againſt whom the action of 
deceit lies, or lies not 338,339 
3 Whether the action of geceit 
lies againſt the maſter for the 
fraud of the ſervant 342 pl. 
19, 20, 21 

4 Whether an action upon the 
caſe lay for a deceit for ſelling 

a bezoar- ſtone, which was not 
ſo without warranting it to be 
ſuch 342 pl. 18 
5. Whether an action of deceit 
lay for procuring a judgment 
to be entered by Mil dicit 341 


8 17 
6. Where a matter is not ſuffici- 
ent for an action of deceit, it 
being in the plaintiff's conu- 
' ance 341 pl. 16 
5. Several exceptions in arreſt of 
judgment in an action of de. 
ceit 239 f. 11, 12. 240 pa. 
| | 13, 14, 15 
8. Several exceptions to a decla- 
ration in an action of deceit. 
239 pl. 10 
9. Where an infant was not com- 
pelled to find bail in an action 
of deceit 338 pl. 2, 3 
Vide Adtions upom the caſs for 
Slander 


Vide Declarations in actions of 


Decent | 
Actions of Account. 


1. What an action of account is. 
61 


2. Againſt whom to be brought. 
ibid 


&- That there muſt be a privity 
between the parties bid. 
4. That the S ax 4. bringing the 


 aQtion muſt have no ſecurity 
— the matter to be accounted 
l * 


P. 338 pl. 1 


? 


ibid. a4. For the grantee of the 


. 


5. Where this action or may 
not be _ 2 of 


the thing to mm; for. 
Z ape 6 
6. For the profits of land 5 


7. But not where the iver 1 
a diieiſor of the lands . 7.» 
8. By a Deviſce of a ſum to be 
out of the profits of 


N ibid. pl. 
9. Otherwiſe if to be paid 6 
the fale of goods ibid. pl. 3 
10. For money levied on a Fieri 
aas ibid. pl. 4 
. . it doth not wk 10 l. 
ain bid. pl. 
12. Nor for rent or any kids 
certain ibid. pi. 
13. That the plaintiff may have 
this action, though there be 
a covenant ibid. pl. 7 
14. That it lies for money re- 
ceived to my uſe hid. f.8 
15. For not delivering me goods 
delivered beyond ſea to the 
defendant to my uſe bid. fl. g 
16. That it liet now by the 
ſtatute againſt executors and 
adminiſtrators ibid. pl. 11 
1/7. That one joint merchant may 
have it againſt the other 63 
Pd. 11 
Againſt whom to be brought. | 
18. Againſt huſband for money 
received by his wife 63 pl. 1 
19. Againſt a body politick ibid. 
L.2 
20. Againſt a ſervant 4 
21. Againſt the keeper — a park. 
„ 
22. Not againſt an infant hots 
23. And againſt whom it lieth 
not 161d, 
8 King 
againſt an executor at common 
law. See other caſes 4 ainſt 


whom it lies 3, 04 
25. Who 


A TABLE t the Abridged Caſes. 


25. Who may have the action 2. Pide Abatement N * 
in reſpect of the perſon of the | 3. Yide Audita Querela 17, 30 
plaintiff Page 64, 65 4. Vids Executors, f 


26. Where the defendant is to . : 
be charged as bailiff, receiver | Vide A — Oe Sg 
or guardian, and the differ- | hat * er 3 
ence therein 65, 66 | Alien 


27. Of the proceedings in the | 
1 of "et to the judge- | Fide Abatement, 14. 
ment Quod Computet. - 66 Allegiance. 
28. Where the Capias ad Compu- Vide Actions of Slander. 
tandum ſhall iſſue 66 pl. 6 Amendment. 


29. Of the declaration ibid. l. 1. Where in an action of trover 

28 7. 67. Pl. 15 the imparlance- roll could not 

30. Where it is proper to men- be amended by the iſſue- roll 

tion the receipt by another's | 297 pl. 10 

hands. 66 pl. 9. 67 pl. 10, 2. What ordered to be amended 

11, 12, 13 in the finding of the jury in 

31. Other caſes concerning the] Aſumpſũt 335 Pl. 31 
Proceſs i 57 Vid Judgment. | 

32. Caſes concerning the pro- Appeal. 


— after judgment ry Vide Actions upon the caſe for 


"Ra licious proſecutions, 1 
What is or is not a good bar | * P Os 
"_ the action of OR 67 Appear ance. 
34. Of the auditors, their power | Vt Actions upon the caſe a- 
and duty 68 | gainſt Officers, 4. 


35. What is or is not a good dif- | ide ns 30. 
charge before auditors 68, 69 rreſt. 

36. Of the ſecond judgment in] Vid. Actions upon the caſe 
account, and the reſt of the] gainſt Officers, 10. | N 
T. r : 70 2 Aſſignee. 0 

37. Of the damages in account. | % Adions upon the caſe for | 


38. Where a judgment me 4. trover and converſion, 10. 


: Aſſumpſit. 

count 15 no bar I pl. : 

39. Of the execution in lth 5 Fide Actions upon the caſe upon 
tion 71 fl. 100 , Promiſes. 

40. That it ſhall be intended the | Ve Conſideration, k. a, 3. 
infant was under ſeventeen, in Attach ment. 
an action by an adminiſtrator | Yi4e Actions upon the caſe for 
durante minori tate, where a | malicious proſecutions, 22. 
writ of error will not lie. 71 Attorney. 


Bs 14 | Va tit. Abatement. 
41. Where the plaintiff may have | 774 Actions upon the caſe for 
2 Sei. fa. ad Computandum 72 Slander, 


Adminiſtrators & Adminiftration | Vid. „ nga the caſe a- 
n affe Fa 


1 1 
2 ꝶE.E3 OO ———— 


Ca Lee ei uxᷣsj— 0 __ 
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Vide Actions upon the caſe a- 
gainft, perſons of any profeſſi- 

on, dc. 16. 

Vid: Declarations in Actions up- 
on the caſe for wrongs. 

Fide Converſion, 26. 

Nie Actions upon the caſe for 
Trover and Converſion. 


Audita Querela. 
1. What it is | Page 79 
2. By and againſt whom to be 
br 


on 50 

3- The Obligor againſt the Ob- 
igee 2 ib. 495 
Againſt the Tertenants 15. 21. 2 
2 For, an Infant. ib. pl. 3, 4, 6. 
6. For an Heir againft an Aſ- 
th. pl. 5 

7. Wes the Deft. may have it 
upon a Releaſe, and where not 
ib. pl. 7. 81. pf. 17, 19. 

8. For an Heir, Executcr or Ad- 
miniftrator ib. pl. 8. 
9. For Bail ib. pl. 9 
10. Where the Defendant ſhall 
not have this Writ, but an 
Action of Deceit 81. pl. 10 
11. For che Heir as well as the 
Conuzor 81. pl. 11 
12. Where a Purchaſer ſhall have 
it after an extent executed 76. 
pl. 12 

13. Where the Defendant in an 
Action for Nuſance may have 
an Audita Querela. 399. pl. 1 
14. Where he in Remainder ſhall 
have this writ, or a Sci. facias 
81, pl. 13 

15. Where the Feoffee may have 


it pl. 14 
16 On Land obtained by Covin, 


N pd. 1 8 

17. On an Adminiſtrator's diſ- 

charging a Statute #4. 16 

18. For a tenant by Elegit 1 5 
1 

19. In what caſes this Action will 

lie, and in what not, from re- 


lief from an impriſonment, or 
other 1 by erroneous 
proceſs Page 81, 82 
20. Where a perſon may have 
this writ, becauſe the plaintiff 
in a ſuit, or the conuzee in a 
ſtatute, hath diſcharged the 
plaintiff by matter of fact, as 
by a releaſe or otherwiſe, or 
by act in law, or by purchaſing 
or Turrendering part of the 
lands 82, 83 
21. Where it will lie, becauſe 
the party ſuing is already ſatis- 
fied 83 
22. Where it will lie to compel 
others to bear the burthen, 
with the party praying the 
writ 83 
23. At what time it muſt be 
brought 84 
24. Of the proceſs in an Audita 
Druerela | ib. 
25. When the party is to have a 
Super ſedeas 85. pl. 2, 4 
26. That a man ſhall not be diſ- 
charged of his bail 85. pl. 7 
27. That an Audita Querela is no 
Superſedeas 15. pl. 10 
28. That he can have no Super- 
ſedeas upon a ſecond Audita 
Querela ib. pl. x 
29. That the writ not praying 
reſtitution, is no foundation 
for quaſhing the writ 7b. pl. 12 
30. ere an Adminiſtrator af- 
ter the adminiftrationrepeal'd, 
may have an Audita Querela. 
369. pl. 3 
Averment. 
1. Of the Averment in Declara- 
tions in actions of ſlander, 280, 
281, 282, 283 
2. The like in actions upon the 
caſe onAfſumpſits and wrongs. 
ide tit. Declarations upon 
promiſes, 4. 


3. Vide Pleadings, 35. 


Bail. 


bankrupt, 
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Bail. - 

Of Bail in yn js Magna- 
tum ape 248. pl. 10 

Vide Abatement, __ n 

Vide Audita Querela, 26. 

Vide Actions upon the caſe for a 
malicious proſecution, * 

An action for taking inſufficient 
Bail. Vid: Actions upon the 
caſe againſt officers, 15, 23. 

Bailee. 

Vide Actions upon the caſe for 
Trover and Converſion, 28. 
Bailiff. 

Vide Actions upon the caſe for 
Trover and Converſion. 28 

- Bankrupt. 

What is not a fraudulent Deed 
ſufficient to make 6 * a 

304. N. 54 

Vid: Actions upon the caſe for 
Slander. 

Vide Actions upon the caſe for 
Trover and Converſion. 


Bar. 
Vide Pleadings. 
Baron and Feme. 
1. How Baron and Feme muſt 
lead in an action for words 
3 by the wife. 283, pl. 1 
2. Where the damages muſt be 
aſſeſſed in actions againſt them 
for words ſpoken by both, 280, 
pl. 10. 360. 1 48 
Vide Trover, 366. pl. 5, 6. 
Vide Actions upon the caſe for 
malicious 3 
Vide Actions upon the caſe for 


Neg ugence, 21. 
Vide Aflumpſit, 5, 8, 10, 12. 
Vide Abatement 


Vide Judgment, 13. 


aſtardy. 


Naa 


Beſtiality. 
Vide Actions of Slander 


Bills of Exchange. 
1. What they are, their original, 
uſe, where good, and where 
not. Pape 310 
Of the Drawer. 
2. Wh. liable. 412. pl, 2 
3- That he is to have notiee pl. l, 3 
Of the Drawee or Acceptor. 
4. How he may accept, 313. f 1 
5. Where an Action E for non- 
acceptance 6. pl. 2 
6. That an acceptance ca 
© revoked 
7. That acceptance need 
In writing 
8. Where a demand muſt be 
made of the executors of the 
acceptor. I + 5. 
9. Where a ſervant _ 4 
to bind the maſter. 313. pl. 6 
10 Who may accept for the ho- 
nor of the Drawer pl. 7 
11. Where the acceptor is charge- 
able, and where not 313. pl. 8 
Indor/or and Indorſement. 
12. Where the Indorſee cannot 
have an action 313. f. 2 
13. The uſe of an Indorſement of 
a bill, payable to 4. or Bear- 
er. ib. pl. 2, 3 
14. Of a bill payable to 4. or 
bearer, bought at diſcount, 313 


-4 
15. Where the Indorſee 1 de- 
mand the money of the Draw- 
er. ib. pl. 5 
16. The uſe of a blank indorſe- 
ment 314. pl. 6 
17. Where the Indorſor ma 
bring an aQtian, tho" the bi 
be indorſed over 314. pl. 7 
18. What will excuſe the Indor- 
ſor from payment, 314. pl. 8, 
9. and what not 10 
19. Where acceptance of a bill 
for goods is not abſolute, ſo 
as to diſcharge the perſon pay- 
ing it, and where it is. 314, 


: 
a 


pl. 10, 11 
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20. That an Indotſee cannot 


bring an action for part, with- 
7 . the other ſatisfied 
Page 314, pl. 12 


21. Where the accept: e of a 
- bill for money ſhall bind the 

accepting it, and where not. 
ib. pl. 13 
22. What is conſtrued a good 
Indorſement 314 pl. 14 
23. Where the Indorſee hath his 
election ot ſuing the Drawer, 
7 314. pl. 15 

Of the Prote 

24. What it is 


Rat. 9 W 3. c. 17. @ reeital 

6 Fe fiature of 
26. The ſtatute of 3 & 4 $,4.c 9 
24. Where the Drawer * 
notice of the proteſt 316, pl. 4 

| 1 3viyo im = Proteſt muſt be - 
the day of payment ib. 
29. That the —— 9. 3. c. 17 
does nt take away the Plain- 
tiff's action for want of Pro- 
teſt . ih. pl. 7 
30. That a Proteſt may be on a 


copy, 316, pl. 8 
Pid Pleadings, 37, 38 

Of Intereſt on a Bill of Exohange. 
Vide Pleadings, 40. 


Y ry „ 8 A ” 


_ Carriers. . 
Actions againſt them. Nido Ac- 
tions upon the caſe againſt 
pon of any proteffion, trade 
c 


2 
Vide Actions upon the caſe for 
Trover and Converfion. 
8 Churchwardens. 
What actions againſt them. Vi- 
de, Actions upon the caſe a- 
gainſt Officers, 3 


88 


W ttm. 
* 


314, pl. 1 
45. How the law was before the H 


315, pl. 2, 3 | 


| | Clergymen. | 
Words fpoken of them, ation: 
able or not. —— Vide Actions 
upon the caſe for Slander. 
lippmg and Coining. 
Vide Actions of Slander, 
Colloquium. 
Of the Colloguinm in Actions of 
Slander Page 278 
Commons and Commoners 
Vide Actions upon the caſe for 
wrongs, 3. 
Vide Actions upon the caſe for 
Negligence, 20. 
ow a Commoner to preſcribe, 
Vide Declarations for wrongs, 
H,—— Vide Pleadings 2, 6, 8. 
315, pl. 13, 14, 15, | 
Compounding or conceal- 
ing Murder, or Theft, 


Felony. 
Vide Actions of Slander. 
Conſeſſion and Avoidance. 
Vide Pleadings, 67 
Concealment of Writs. 
Vide Actions upon the caſe a- 
gainſt Officers, 21 | 
Conſideration. 
1. Of the Confideration of an Af- 
fumpſit | 287 
2. Tho' the conſideration of an 
Aſſumpſit be no benefit to the 
| party making a promiſe, where 
all perform his promiſe, 


| 


| ond ' 2, 4. 
3. What have been held good 
Conſiderations for an Aſſump- 
fit, and what not, e to 
the ſeveral particulars there 
mentioned 288 


4. Where a promiſe on a con- 
ſideration executed is good, 
8 an 


* 
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ind where not, Page 288; pl. 
7, 8, 12, 13, 14, 15; 16, 1, 18, 
N ”w 1 
5. Where a conſideration of a 
promiſe not good, becauſe the 
rty was obliged by his duty 
do that which was the con- 
ſideration of the 


omiſe. 
288389 pl. 19 

6. Where the conſideration was 
not mod to forbear ſomewhar, 
which by law the party was 
bound to forbear. 289 pl. 23 

5. Caſes where the forbearance 
of a ſuit is the confideration, 
and the rules laid down relat- 
ing thereto, with ſeveral ex- 
amples. 4 290 

8. What held good conſiderati- 
ohs, and what not. 291, 292 

2253, 294. 498. 296 

Conſpiracy. 

1. Where a man may have an 
action of Conſpiracy, and the 
difference between that and 
an action upon the caſe. 232 

. pl. 2, 3, 4 

2. That it cannot be br t 
* huſband and wife, and 
Why. „Wia. pl. 5 

3 That in an action of Conſpi- 
racy, the party muſt be legiti- 
mo modo aequietatus. 43 pl. 6 

4. Where one party may bring 
the action, and where not. 


Contract. 
The definition of a Contract. 


230 
Copyholder. 

The power of a Copyholder for 
life as to cutting down tim- 
ber- trees; and whether ſuch a 
Copyholder may preſcribe by 
law to cut down the trees. 

360 pl. 49 

Vox. I. 


* 


237 pl. 6 


| 


| 


Vide actions upon the caſe for 
An action 8 the Lord by a 
Copyholder, Vide actions up- 
on the caſe againſt Officers, 


25. 
Vide Declarations for wrongs, 


— —— — 


6, 7. 
| Coſts. 
Vide Damages, 3. 
Damages. 


1. Where the damages ſhall be 
ſeveral in trover 396 pl. 7 
2. Where the damages are ill 
afﬀfeſſed in — action tor ftop- 

g up lights. 438, 439 Pl. 25 

3. ere fall coſts, e ku a 


nny damages 439 pl. 30 
4. Wide the Baa es are wm 


and where ill, fed in ac- 
tions for words. 285 pl. 8, 9 
5. Vide Baron and Fame. 
5. What actions are out of the 
ſtatute of 21 1. of no 
more coſts than damages. 280 


pl. 11, 12 
7- That the jury 


in an inferior 
court may inquire in aggrava- 
tion of damages of matters 
out of their juriſdiction. 239 
— 6; <4 
8. Where the jury cannot — 
damages in an action againſt 
ſeveral for a malicious proſe- 


cution. 


« 1 335» 336 

10. Of the da in an action 
upon the breach of an award. 

332 pl. 9 


11. Of damages in trover. 1375 


Pi. 32 

12. That if leſs than forty ſhil- 
lings are recovered in actions 
for words, there are no moſt 
_ than damages 262 


Damage 


* 


of 
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Damage ſpecial. 


Vide Actions upon the caſe for 


Glander. 

Vide Actions upon the caſe for 

Wrongs, 11. 992 
Death. 

Vide ment, 1 3 

Vide — : 


| Declarations. 
For a malicious Proſecgion. 


1. Variance between the indiQ- 
ment and declaration. 157 
pl. 1 

2. Not ſaid Legitimo modo acguie- 
tatus inde. pl. 2 
3. Where ſhall be conſtrued Le- 
gitimo modo acquietatus. 236 pl. 

| | 33 

4. Where it appeared the juſtices 
had no power to acquit. 237 


| I, 3 

5. Not ſetting forth * — 
the oath was taken. ib. pl. 4 
6. Charging the defendant with 
2 Simul cum. 237 pl. 5 
7. Not ſetting forth in the decla- 
ration what was done upon 
the indictment. ibid. pl. 7 
8. Where Legitimo modo acquieta- 
tus was neceflary. vid pl. 8 
9. That the defendant fal/o, &c. 
omitting ex malitia ſua. * 
10. The indictment laid 3 
of recital, and not directly 
affirming che plaintiff was in 


gaol. ibid. pl. 10 
11. Two conſpiracies in one de- 
claration. ibid. pl. 11 


12. Jurateres dixerunt quod Igno- 
. inſtead of 1 Noe 
the jury returned Jpncramus. 

5 61d. pl. 12 

13. That the indictment was for 

relony, and the matter charg- 


ed was not ſo. ibid. pl. 13 


dieccted, mov be ſhews that the 
Jury retur 


237 pl. 14 
the plaintiff was indicted. 238 


| 1. 16 
16. Omitting the words without 
a juſt or probable cauſe. ibid. pl. 


Upon Promi/es. 


I. For want of ſhewing that the 
plaintiff had done ſomewhat. 


318 pl. 1 


2. Where the particular founda- 
tion of the debt need not be 
ſhewn. 318 pl. 2,5 

3. That the plaintiff to eu in 
a Quant um meruit. ib. pl. 3. 4 

4. Where averments have been 
held neceſſary, and where not. 

| 312 pl. 6,7 

5. What held to be aided by the 

general iſſue 319 


For Slauder. 


1. Exceptions to declarations in 
actions of Slander, 277 
2. What declarations have been 
held good, and what not, 
without an averment; and 


where averments are neceſſary 


in this particular action. go 
| 232 
In Trover and Conver /jon. 


Exceptions to declarations in 
Trover. 363 pl. 52. $70, 371, 
372, 373, 374, 375, 370, 377 

For Wrongs. 
1. What neceſſary in an action 
for ſtopping up lights. 403 
pl. 26. 419 pl. 1, 2, 3, 4. 


420, 421 
2. Where the plaintiff need not 
reſcribe. 421 pl. 6 


3. e the plaintiff, need not 
ſhew 


14. That che plaintiff was in- 
Ignoramus. Fuge 
15. The place to be ſhewn where 


17, 18 


kd 23 | 
* 
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- thew a title by grant or pre- 
ſcription. e421 pl. 8, 12 
4. Where the Eflate is ne- 
ceſſary to be ſet forth, and 
where not. 4421 pi. 9 
5. A preſeription in tenant for 
life, and him in remainder. 
421 fl. 9 
6. Her to 3 ibid. pd. 11 
. How a Copyholder is to pre- 
y ſcribe. ibid. A 
8. Declarations for ſtopping up 
lights, where good and where 
not. 421 pl. 13. 427 pl. 38, 
| 39, 40 
9. The like for not 1 
| ibid. pb. 14 
10. Where it was ſufficient to 
declare upon the poſſeſſion. 
„ l 15 
11. Declarations for ſtopping up 
2 way, 422 pl. 16. 423 Pl. 23, 
24, 27. 424 fl. 28, 29, 30, 31, 
32. 425 pl. 33, 34. 38, 30, 37 
12. For diſturbance of common. 
422 p. 17. 423 Pl. 20 
13. How for divcrting a water- 
courſe. 423. the ſecond Para- 
| | graph. 
14. How a commoner is to pre- 
ſcribe or declare. 423 fl. 19, 
20, 
15. What a bad preſcription. 
423 pl. 26 
16. For laying logs in a way. 
. 424 Nl. 32 

17. For keeping a.mad 
pd. 32 
18. For keeping a dog aceuſtom- 
cd to bite ſheep. ibid. pl. 44 
19. For negligent keeping fire. 
428 pl. 45 
20. For diſturbance of a feat in 
the church. 428 pl. 46 
21. For abuſing a horſe in a jour- 


_ — pt 47 
22. For not grinding at the p an. 
tff's aß he ibid. pl. 48 


bull. 424 


23. For ee, of an — 
| age 428 pl. 49 
24. Though a declaration begins 
in treſpaſs, it may be in caſe. 
4429 pl. 50 
25. For falſly affirming goods to 
be the vendor's own. hid. pl. 51 
26. For ſtopping a paſſage. _ 
| 52 
27. For refuſing to admit an at» 
torney. ibid. pl. 5 3 
28. Againſt a taylor for ſpoiling 
2 2 ano ibid. pl. 
29. For not folding ſheep ib. 2.55 
$0. For erecting 3 "ihe 
Pegs 5 
31. Other caſes where the decla- 
ration hath been held good in 
this action relating to ſeveral 
particulars ; and thoſe parti - 
culars there mentioned. 429, 
5 330, 431 
32. Againſt a Carrier. 431 pt. 
555 60, 61, 62 
33. Againſt the vendor of Wine. 
ne ibid. pl. 58 
34. Againſt a Lighterman. i. pl. 5 
35. Find an Innkeeper. —— 
6 
36. Againſt a ſheriff for an 2 
ſcape. ibid. pl. 64, 65. Sin ra 
By and againſt Executors and Ad- 
miniſtrators. 
Of Declarations by and againſt 


Executors, where good and 
where not. Fide 446, fl. 21, 
20. 447, 448 


Vide Variance. 
Vide Venue. 


Fer Diflurbance of Officers, 


What declarations have been 
held good, and what not, in 
actions for diſturbance of 


Officers. 432,43 
B 2 In 
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I Adios of Deceit. 
Exceptions to declarations in ac- 
tions of Deceit. Page 344, 345 
Demand. 
Of a Demand in trover. 389 pf. 
5 7. 9. 390 Pl. 11, 13 
Demurrer. 


What confeſſed by a Demurrer 
to a plea ſor ſtopping a water- 


courle. 434 Pl. 4, 43 
Vide Abatement, | 


Demurrer to Evidence. 
Vide Evidence, 23. 
Dilapidations. 
Vide Actions upon the caſe for 
Wrongs, 30. 


Dilatory Plea. 

Vide Abatement, 2. 

Diſtrels. 

That goods delivered to a Car- 
rier are not — to a . 
359 pl. 45. Vide 384 pl. 35, 3 

Diſturbances. 

1. Diſturbances of a way. Vide 
Declarations for Wrongs, 11. 

2. Diſturbances of common.— 
Vide Declarations in actions 
upon the caſe ſor Wrongs, 12. 

3. Diſturbance of a ſeat in the 
church. Vide Bid. 20. | 

4. Or other Diſturbances. Vide 


23, 25. 

Vide Judgment, 2. 

Vide Actions upon the caſe for 
Wrongs, 3, 4, 14, 15, 1/7, 18, 
19, 20, 22, 24- 

Vide Actions upon the. caſe for 
Diſturbance of Officers. 

Doctor of Phyfick. 

Words ſpoken of him action- 
able or not. 

Vide Actions upon the caſe for 
Slander. | 


Trover and 


| 6. What did not prove the 


Ele&ion of Action and 
Plea. 
Vide Actions upon the caſe for 
onverſion. 
Vide Abatement, 38. 
Vide Actions for Trover and 
Converſion, 5. 
Vide Actions upon the caſe for 
Wrongs, 5, 6, 9, 12. 
Emblements. | 
That hops are emblements, and 
o to the executor of tenant 
or life, and are not like ap- 


ples, Sc. 360 pl. 46 


1. Error aſſigned in a judgment 
in trover, that no bill or bail 
was filed. 397 pl. 11 
2. In an action of trover, when 
remedied by the ſtatute of 18 


liz. c. 14, 397 Pl. 12 
Vide Abatement, 40. NAT 


Vide Actions upon the caſe for 


malicious Proſecutions, 23. 


Eſcape. 
Vide Actions upon the caſe a- 
ainſt Officers, 7. 
Vide Pleadings, 15. 


Eſtoppel. 
Vide Abatement, 42. 

Evidence. 
1. What to be given in Evidence 
upon 8 ty wang gr 
8. 393 Pl. 8. 394 Pl. 11 
2. wie a a Evidence of a 
Converſion 389 Pl. 
3. What good Evidence and what 
not in an action of . 
14, 15. 395 Pl. 15 
4. Where ih, = — for 
the plaintiff to prove himſelf 
executor in an action of tro- 
ver. | 392 
5. Where matter of record may 
be proved by witneſſes. 1-9. 
ji.4 
iſſue 
upon 
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upon a ſale in eee 
7. Where Evidence ab 


mitted to controvert a matter 
etermined in the ſpiritual 


court, and where not. 76. pl. 6 
8. Whether a ſon ſhall be wit- | 


neſs to prove the delivery to 


the defendant to the uſe of the | 


father, ibid. pl. 7 

9. That the plaintiff may prove 
the converfion done in /reland, 
ane wb yo treſpaſs is laid in 


En 
10. What ſufficient evidence to | 


prove a converſion. 393 pl. 10. 
394 pl. 12, 13, 14 


11. What to be proved in an 
action for a malicious Proſe- 
cution. 239 pl. 6 


12. Of Evidence in I umgſit. 


333 pl. 12, 15, 16. 334 pl. 21, 


22, 27. 335 pl. 36 

13. What to be given in Evi- 
dence upon Mn Afſump/it. 333 
pl. 10, 13, 17 

14. What to be given in Evi- 
dence upon Mon A ſſun pft mfra 
ſex annos. 334 pl. 29 
15. What not to be given in Evi- 
dence upon Non Afump/# in- 
fra ex annos. ibid. pl. 29 
16. t good Evidence upon a 
Mutuatus and an Inſimul com- 


aſſet. „ — 223 p14 
1 What to be given in Evidence 


on Ne unquez Executor. 450 pl. 
| 2 


18. Where an executor may give 


—c—— — 


give in Tyidence upon the Ra- 
tute of S long pleaded. 


.. Page 451 pl. 10 
23. When the court denidd to 


produced in Evidence. ; 333 
© ” "BET 

23. What confeſſed by a Dias 
rer to Evidence. 334 pl. 30 
24. Of Evidence in an action 
upon a promiſſory note. 332 
a pl. 13, 14 

25. Where a requeſt to be prov- 
| ed in Evidence. 333 pl. 12. 
334 pl. 18 


Execution. 
1. That goods being once taken 


in Execution, are in the cuſ- 
tody of the law, and cannot 
be ſeized again by the ſame, 
or any other ſheriff. 440 pl. 6 
2. Les of the Execution in Aſ- 
ſumpfit. 336, 337 
3- Whether the parties dying at- 
ter judgment, and before exe- 
cution, the execution may be 
levied upon the goods in the 
haads of the Executor. 305 
Vide Abatement, 49. 


Executors. 


Of Adtions npon the Caſe by and 
again Executors and Admini/- 
rrators. 

1. That no action lay againſt 
Executors at common law up- 
on fimple contracts. 441 


2. What remedy the party griev- 


the former judgment in Rvi- 
dence. ibid. pl. 3 
19. What to be ” in Evidence | 


upon pen A niſtravit. 450 
4.5. 451 pl. 7 
20. Who ſhalf not be a witne 
in an ation by an executor, 


450 pl. 6 
21. What an executor ee 


ed had in that caſe. ibid, 
3- Of the ſtatute de nis a/poria- 
tis in vita Teſlatoris. ibid, 
When it began to be reſolve 
that an action upon the caſe 
lay againſt Executors upon 
the fimple contract of the 
teſtator, and for what reaſon. 


5. Whether 


the defendant a copy of a note 


= 
1 
f 
| 
| 
! 
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8. Whether an action lies for an 
Executor for a falſe return. 


Page 445 pl. 13 
6. What not a IP R144 by 


the executor to pay the teſta- | 


tor's debt. ibid. pl. 14. 446 
pl. 20, 21, 22 
7. Whether it lies againſt an 
executor of an infant, ibid. pl. 

oy ts. 4 


5 

8. Where it would lie, 1514. pl. 16 
9. Where the executor hath his 
election to bring an action in 
his own right, or as executor. 
4 pl. 18 

10. Where a ſpecial adminiftra- 
tor may retain to Pay a debt 
for which he is ſued. ib. pl. 19 

11. Whero the huſband of a feme 
executrix may bring an ac- 
tion without the wife. ib. p.23 
12. Where the executor may 
have an action for money that 
was received by a flranger, 
during the continuance of an 
adminiſtration that was after- 
wards repealed. ibid. pl. 25 
13. Where an executor or admi- 
niſtrator is chargeable upon a 
promiſe, in conſideration of 


torbearance. ibid. ph 27. 447 
| 3 2 


14. Where an executor ought to 
have brought trover, and not 
an Indebitatus Aſſumpſit. 451 

15. Where an executor ſhall or 
ſhall not pay coſts, 4.37 pd. 14. 


452, 453 
Vide Trover, 367 pl. I2, 14, 3 


I 
Infant Bxecutors. Vide Trover, | 


7 366 pl. 2 

Of Declarations by and againſt 

Executois and Adminiftrators. 
Vide tit. Declarations, pl. 40. 

Of Pleadings by Executors and 

Adminittrators.” Vide 

inęs, 72. 8 


Of Evidence by 'Executors and 

Adminiftrators. E 450, 451 
Vide Evidence, 1/7, 18, 19. 2,21 
Fide"Tnal, Mine 20d Jadgment, 


* 


PFalſe Return. 
Vide Actions upon the caſe a- 
gainſt Officers, 9, 29, 33. 
Father and Son. 
Vide Actions upon the caſe for 
Wrongs, 28. | 
Felony. 
Vide Actions upon the 
Slander. 
b F eoffee. 
Vide Audita Querela, 15. 
Fire. | 
Vide Actions upon the caſe for 
negligence, 13. 
Forbearance of a Suit. 
Vide Conſideration, 6,7. 


Foreign Attachments. 
Vide Abatement, 9. 
Forgery. 
Vide Actions of Slander. 


Fraudulent Deeds. 
Vide Bankrupt, _ 


caſe for 


Gaming AQ. 
Vide Pleadings, 42. 


Gaoler. 
Vide Actions upon the caſe 2. 
gainſt officers, 16, 32. 


General Iflve. 


Vide Pleadings, 25» 55+ 
Declarations upon Promiſes, 5. 
Vide Evidence. | 

| Grant, 


Vide Pleadings, 


Habeas 
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Habeas Corpus. 
Vide Actions upon the caſe for 
malicious — 1 . 
Vide Actions upon the a- 
gainſt Officers, 3. 
7 Heir. 
Vide Audita Querela, 6, 8, 11. 
Hoyman. 
Vide Actions againſt Tradeſmen, 
and actions for Wrongs. 


— 


— — 


— — — 


Imparlance. 
Vide Amendment. 
Impriſonment. 
Vide Audita Querela, 19. 
Incloſures. 
Vide Actions upon the caſe for 
Negligence, 5. 
Indictment. 
Vide Actions for malicious Pro- 
ſecutions, 3, 6. 
Vide Actions upon the caſe for 
Wrongs, 6, 12. 


Indorſor and Indorſement- 


Vide Bills of Exchange, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 
22. 
g Infant. 
Vide Audita Querela, 5. 
Vide Actions upon the caſe up- 
on Promiſes, 10. 
| Inferior Juriſdiction, 
Where an Inferior Juriſdicion 
is confined to place, (7. e.) to 
all contracts ariſing within a 
diſtrict, ou the contract 
ariſes out of the diſtri ; yet 
the court may award proceſs, 
and the Officer may execute 
it, unleſs it appears to him 
that the cauſe of action aroſe 
out of the juriſdiction, as if 


5 the bond vers dated ai a place 


| 


out of the juriſdition, then 

the Officer is culpable. P. 435 

Vide Abatement, 4, 33. 
Innkeeper. 

What Actions againſt him. Vide 

Actions upon the caſe againſt 

perſons of any profeſſion, &c. 


1. . 
Vide Actions 


upon the caſe ſor 
Slander. ET | 


| Vide Actions upon the caſe for 


Trover and 


Innuendo. 
Of the Innuendo in actions of 
Slander. 279 Pl. 28 


Joinder in A ction and Plea. 


Vide Actions of Trover and 
Converſion, 17. 

Vide Actions for Slander. - - 

Vide Actions for Wrongs, 35,36. 


nyerſion, 9. 


| Vide Actions upon Promiſes, 5. 


Iſſues. 
1. Where, upon à preſcription 


for common for ſheep, the 
Iſſue is ſaid to be found for 
the plaintiff. 438 pl. 22 
2. What a good Ifſue in Afump- 
ft. 335 Pl. 35 
3. What was held an erroneous 
Iſſue is an action upon an 
Aſump/tt. 335 pd. 
hat held not a good Inde 
in Trover againſt executors, 
370 pl. 10 
5. Of the Ius in actions by and 
againſt executors: 450, 451 
Vide Abatement, 43. Ay 
Vide Judgment. 11, 


Judge, 
What action againſt a Judge of 
an Inferior court. Vide Action 


upon the caſe againſt Offi. ers, 
11 26, = = 
Judgments, 


4. 
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Judgments, 
1. Where Judgments have been 


arreſted, and where not, re- 


lating to the following parti- | 


Eaters: - * 
2. 10 Annoyances, . 439 N. 1 
3. To Diſturbances. 3 2. 
N 2 / x 5 
4. For retaining the place”; 
33 40 1. 
5. Where the court compe 
the plaintiff to enter up his 
Judgment. ibid. pl. 4 
6. Where there were two Jadg: 
ments for words, the court 
would not award execution 
upon the firſt. 280 pe I 
7. Where the plaintiff can have 
J udgment in actions for 
words. 2380 pl. 2 
8. Where a Judgment was rever- 
ſieed as to the words, and yet 
ſtood good as to the malicious 
Proſecution. 239 Pl. 2 
9. Of Judgments in Aſſumpſit. 
. 3397337 
10. Where Judgments have been 
arreſted or reverſed in actions 


of Trover. 305 > 1. 396 pt. 
. 4, 6. ibid. fl. 8 
11. Where the plaintiff ſhall 


' NO 


have judgment againſt two 
detendants, one ue being 
found for one. 395 Pl. 2 


12. How the judgment againſt 
baron e . in | 
trover. ._— 0 pt 3 
13 The death of one of the 
plaintiffs before verdict a 
ed for error. 
PVide Abatement. 46. 
Vide Actions upon the caſe a- 
gaink Officers, 2. | 
Fide Pleadings, 36. 
9 againſt 
5 . | 


Juryman. 


Executors, 
451, 452 


| aQtionable, 


n 
390 fl. 8 v 


| oy 


or net. Vid. 
tions pon the caſe for ter, 

2. An action by a Juryman for 
ſummoning him or ri 
leged. Vid: Actions upon the 
caſe againſt Officers, 17. 

power with regard 


3. The jury's | | 
to damages. Fige Damages, 


3 
Juſtice of Peace. 

Vide Actions upon the caſe for 

Slander. F 
Vide Actions upon the caſe a- 

gaiuſt Officers, 5. 7 

Juſtification, 

For a way. Vid. Pleadings, 5. 
For « Mes, _—- 
In trover. ibid. 5 9. 
For an Arreſt. ibid. 12. 


5 


Leſſor and Leſſor. 
Vide Actions upon the caſe for 
Wrong, 23 and Melt 


15 
” a 
Of actions upon the caſe for 
Libels, 2562, 263 
' Liberties. 
Vide Actions upon the caſe a- 
gainſt Officers, 12. 28 
Lights 
Vide Action upon the caſe for 
Wrongs, 13 \ 
Vide TEMES for Wrongs, 
1, 8. 
Lad: Pleadings, 1. 


[ide Damages. 

Vide Traverſe, : 
Limitatzong. 

How the ſtatute of Laminar 


1. 
ons ſhall operate in Trover 


when the action is within ſix 
years after a demand, and 
conver- 


2 #4.7 


above ſix years after a 


1. Words ſpoken of a Juryman 


3. Where 
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2, Where the ſtatute of Limita- 
tions is a good bar to actions 
for words, and where — pry 


z. See 2 replication 10 4 — of 

| "he ſtatute of Limitations. 
$29 Pf 1 

4. Where the ſutute of Limita- 
— ought to be pleaded by 


Actio non accrevit infra 


— and not by Non A/- | 
Junipfit 


infra ſex. anus. 330 


9 
5. Of che ſtatute of Limitations 


with regard to words. 262 


Vide Pleadings, 13. 
Local or Tranſitory. 


trank 


tory. 43998. 28 


Vide actions upon the eaſe for | 
malicious proſecutions, 24. 


Lord of a Manor. 


Vide Actions upon the caſe. for 


Wrongs, 7. 


Re n ** vw TT > 


Mah s — 


Vide Actions n the 
2 —— * 


rriage. 
Vide Actions upon the caſe for 
dlander. 


Matter and Servant. 


Where a man may have an action 


for an injury done to his fer- | 


vant. 230} 
Vide Actions upon the caſe for 
trover and converſion, 11, 22. 
Vide Actions upon the caſe for 
wrougy, 31. 
Vide Actions upon Promiſes, 12. 
Vide Actions upon the caſe for 
Negligence, 16, 18. 


Vide Actions upon the caſe a- 


ſink Officers, 32. 
Vide Actions upon the cafe a- 


x perſons of any profeſ- 
on'or trade, 5,7. 10, 18. 


E . y 
Slander. 1 


Miſnomer. 
Vide Abatement, 20, 22. 
urder. 


Vide Actions u the 
Sander. TR ER for 


ALA. 


Ne Ugence. 


What actions will lie for che 


lame. 
vide Actions upon the caſe for 


Negli ence. 


| Vide A ions upon te cas fr 
What actions ate local, an Gat | 


"wrongs 
Non P Profs. 
1. That no Non H can be en- 
tered for one, where the ps | 
| ; | 
W gy Now Pre EN 
— all the de ts * 
3 ent. 239 N. 5 
Notice. 


Of the Notice in actions upon 
¶ ſumpfi. 


303 

Ance. 

1. What th . * and 2 

na ture reo 3 , 

3 > the party in jurd by 

may be —— 

3. Where the defendant in — 
action for a Nuſance, may 
have an Audits Pure 399 

4. Where the party ed by 8 
Nufance, muſt have I 
permittat, and where an =_ 

2,3 

5. That Thou he may _— an 

e may have an ac- 

tion upon the caſe. 76. f. 4, x: 

6. What is a ſuſpenſion t 

thid. 

7. Where an action lies not for 

not removing a nyſance. _ 


ph * 
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Vide Audit Querela, 13. 
Fide Actions upon the caſe for 
Wrongs, 8. We 


Obligor and Obligee. 
Pide Audita Querela, 3. 
Officers. 


Vid Actions upon the caſe for | 


malicious proſecutions, 20. 
Vid. Actions upon the caſe a- 
gainſt Officers. | 
Vide Actions upon the caſe by 
. Officers. . : * —_— 
Ordinary. 


What a&on lies againſt him, | 


Ji. Actions upon the caſe a- 
gainſt Officers, 13, 26. 
Original. 
Where it needs not be produced 
in evidence. Vide Pleading, 40 
Outla | 


| via. Actions angry caſe for 
malicious proſecutions, 17. 


Partners. 


How the goods in partnerſhip 
are to be taken upon an exe- 
eution. | 440 pl. 6 

Fide Actions upon the caſe for 


Negligence, 1 
Vide 5 ions — Promiſes, 7. 
Perjury. 

Vid Actions a the caſe for 

Slander. | 
Pleadings. 

In Actions upon the Caſe for 
Wrongs, K to 52 
ing particulars. , 

1. To ſtopping up lights. 


I 
2. Where in a plea to an action 


| though it amounted to the ge- 
notel iſſue, the plaintiff had 
no cauſe to demur. Page 433 
3. To ſtopping a water-courſe, 
and the plaintiff had abated 
the nuſance which he had con- 
feſſed by a Demurrer. 434 fl. 4 
4. What was an ill plea to an 
courſe. ibid. gl. 5 
5. Where a plea of a 1 
on for a way was held ill. _ 

| . Pi. 4 
6. Where not to be 3 
7. Where a recovery in a former 
action was a good plea to an 
action for digging under the 

| foundation of the plaintiff's 
houſe ibid. pl. 8 

8. Where a recovery in a former 
Action was held no bar. 435 


How to juſtify the abating a 

1 ETON "hid. x 
10. Where a reſcue pleaded was 
held an ill plea. ibid. pl. 12 
11. And where good. ibid. pl 14 
12. Where 'a Serjeant at Mace 
could not juſtify for an arreſt 
upon a matter apparently out 

of his juriſdiction. ibid. fl. 13 
13. Where the ſtatute of limi- 
tation is no plea, 436 fl. 15 
14- That the defendant appeared 

| at the return of the writ, 
where ill pleaded. ibid. pl. 16 
15. Where the ſtatute of Hen. 6. 
for taking a bail-bond is a 


againſt him for an eſcape up- 
on a meine proceſs. ibid. pl. 1) 
16. What pleas have been ad- 
judged al and what not, re- 


ting to ſeveral iculars 
— mentioned. n ibid. 


17. To an action for deſtroying 


* 
- 


for diſturbance of common, 


Common. 2 
18, To 


action. for diverting a water- 


good plea to an action brought 


«4c * 


th TH tt tb 
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18. To an action for Ropping 


up lights in London. Page 430 
19. Fro juſtification for toll. 10. 


20. To an action for laying wares 
upon a floor, by which it was 
broken down. ibid. 

21. To an action for erecting 
coney- burrows. ibid. 

22. To an action for diſturbances 
of a ſeat in the church. 76:9. 

23. A plea of a recovery in a 
prior action. 107 

24. For killing the plaintiff's 
maſtiff. ibid. 

25. For inclofing common. ibid. 

26. For diverting a e eu, 

ibid. 

27 For erecting a nuſance. ibid. 

28. For an eſcape. ibid. 

29. A reſcue pleaded. thid. 

30. That the defegdant was at 
large by a writ of privilege. 

_. 

31. By an innkeeper for loſin 

the goods of his gueſt. ibid. 


In Actions of Slander. 


32. What pleas have been ad- 
judged good, and what not, 
in actions of Slander. 283, 

| 284, 235 

33- Where a plea of a recover 
in a former action was held a 
good plea, and where not, in 
actions of Slander. 284 pl. 8,9. 


In Actions u 
omi/es. 
34. What pleas in Aſſumpſit have 


been good, and what not, for 
want of ſufficient averments. 


32 
35. Of pleading a releaſe. 110 
36. Of pleading a tender. ibid. 
37 Where a jndgment in caſe 
© {hall be no bar. ibid. 
38. To actions brought on a bill 


of exchange. 330 fl. 3,4 


the Caſe upen | 


Where a bill of Exchang e 
_ not to be pleaded in dif- 


charge of adebt. ibid pl. 6 
40. Whe = 


re the plaintiff need not 
41. Of intereſt 2 Ul of — 
change. 230 K 5 
42. Where the gaming act could 
not be pleaded. ibid. pl. 8 
43. Plea to an action for ſur- 
charging a common. 329 fl. 2 
In actions of Trover, | 
44- What pleas have been ad- 
judged good in trover, and 
what not. 378, 379, 380, 381, 
382, 383, 384. 385, 386, 387, 
Tha lea 1 = pa 

5. That a plea 1s not 
: which e only to the 


general iſſue. 378 
46. That he muſt confeſs or avoid 
the converſion. ibid. 
47. What traverſable, ibid. 
48. What a good plea. ibid. 


49. That it is within the ſtatute 

of Limitations. ibid. 

50. Pleading à releaſe in trover. 

ibid. 38 2 pl 27 

51. A recovery in a former 1 
7 


y | 52. What ought to be given in 


evidence. 379 pd. 16, 17. 380 
LY : pl. 19, 20, 21 
53. Where a plea not good, be- 
cauſe it anſwers the plaintiff's 
title only wich a colour of 


oſſeſſion. 379 pl. 8 
34 The place where to juttify. 
ibid. pl. 9 


55. Where the plea amounts to 
no more than not guilty. . ibid. 
pl. 11, 15. 381 l. 24, 25 
56. Where the traverſe was held 
to be good. ibid. pl. 12, 1 
57. Where à traverſe was held 
not to be good. 379 fl. 18, 381 
Pl. 23. 382 pl. 28. 383 pl. 29 
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58. Pleading a ſale in market- 


© overt. Page 383 pl 1 
59. Where a plea — not — 
not anſwering the converſion. 

| 380 pl. 22 

60. Whether a replication was 
a a departure from the declara- 
tion. 381, 382 pb. 26 
G1. Whether a requeſt and non- 
delivery made a new conver- 
fion. 382 pl. 26 
62. Where the converſion was 
traverſable. 383 pd. zo 
63. Whether the defendant hav- 
ing the goods by a fale, may 

traverſe the finding. ibid. pl. 31 
64. Where a ſale was not good 
lo as to excuſe the defendant 

from being guilty of a con- 
verſion. ibid. pl. 32 

65. Where the plaintiff's pro- 
perty in an action of trover 


ought to be traverſed. 383 pl. 


| 33 
66. A plea of goods taken by 
a diſtreſs, 384 P. 35 
67. Where a ſpecial e 
in trover was held good for 
taking goods for priſage of 
wine. ibid. pl. 36 
68. Where a plea of a recover 
in a former action was ill 


pleaded. 385 Pl. 37 
A plea of ſeizing goods, as 
69 = waived. 22 pl. 38 


o. Of pleading by executors 

l and 1 448, 449. 

i 
Pira 


Vide Actions 3 

Slander. 
Pledge. 

Vide Actions upon the caſe for 
Negligence, c. 8. | 
Plene Adminiſtravit. 

Vide Pleadings, 50. 

| ee þ 

Vide Actions upon the caſe for 

Slander 


tu Def 


| 


Preſcription. 
Vide KN for Wrongs, 
2, 355. ©, 14, 1 
Vide Iſſue, * * 
Privilege. 
Vide Abatement, 5, 6, 7, 8. 
Promiſes. 


Vide Actions upon the caſe up- 
on Promiſes. | 


| Proteſt. 
Vide Bills of Exchange, 24, 25, 
26, 27, 28, 29, 3 | 
Purchaſer. 
Vide Audita Querela, 12. 


Que Efſtate. | 
Vide Declarations for wrongs, 4. 
od Permittat. 
nce, 4. 


Record. 

Actions for amending it. Vide 
Actions upon the caſe againſt 
Officers, 4. 


ah in a former 


Vide N 


—_ 


Vide Pleadings, 7, 8, 51, 68. 
Vide Abatement. 
Releaſe. 
Vide Abatement, 1/7. 
Vide Pleadings, 35, 50. 
Remainder. 
Vide Audita Querela, 14. 
Repairs: 
Vide Actions _ the caſe for 


ence, 


I 
Vide Berlarstion, for wrongs, 9- 
Repleader. . 
Where a Repleader was not 
to be granted in an Aſumpfit. 
Page 235 fl. 32 
N Reple vin. 

Vide Abatement, 34. 

Replication 


* 
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Replication. 
In Actions the caſe for 
Whongs 


1. Where a cuſtom was held to 


be well ſet forth in a Repli- 


cation. Page 416 fl. 21 | 
2. What have been hatd good | 


cuſtoms and well ſet forth, and 
what not, ibid. pl. 21 
3. Where à general Replication 
is good, and where not, plead- 
ed to a juſtiſication for words. 
| | 284 Pl. 13, 14 
Vide Fleadings, 6, 
Vide Limitations, 3. 
Vide Abatement, 40, 47, 48. 


Requeſt. 


Of the Requeſt in actions upon | 


| the caſe on Aſſumpſits. 304, 


305 
Reſcue. 
Vide Actions upon the caſe for 


malicious Proſecutions, 10. 


Vide Actions upon the caſe for 


wrongs, 32, 
Vide Pheadingy, 10. 


Robbery. 


Vide Actions upon the caſe for 
Slander, 


r 


Sale. 
Of a ſale in market- overt. 358 
1 Pl. 35 
Vide Pleadings, 58. 
Scandalum Magnatum. 


1. What it is; where the action 
lies ; by what ſtatute appoint- 
ed; and to whom it extends. 

24 

2. * 3 in this action. Vide 

ail. 

3. Of coſts in this action. 248 

#9 


4- Of the declaration. Page 248 
. 11, 12,1 
5 Of the Venus. 248 pl. 7, 
| Sheriff. | 
Where a Sheriff, tho' out of his 


office, is yet Sheriff ſo as to 
be chargeable to an action. 


| 438 pl. 21 
Sodomy. - 
Vide Actions upon the caſe for 
Slander, | 


Statutes. 
I. Statute of 27 Hen. 6. cap. 10. 
Vide Pleadings. pl. 14 


2. What caſes are out of the 
ſtatute of King James, for 
attornies to deliver bills of 
fees. pl. 8, g 
3. 17 Car. 2. c. 8. Vide Abate- 
ment, 26. 
4. Statute of frauds. 29 Car. 2. 
i” eckt. 16. 
5. How this _ operates 
upon promiſes. 308, 3 
6. 8 &gof King Will. 3. cap. 10 
Vide Abatement, 25. 
7. 9 z. c. 1). Vide Bills of 
xchange, &. pl. 25 
8. 12 of Q. Anne, e. 9. Vide 
ills of Exchange and pro- 
miflory Notes. 26 


-| Summons and Summoners. 


An action by one not ſummoned. 
Vide Actions upon the caſe a- 

gainſt officers, 23. 
Surcharging of Common. 
Vide Pleadings, 43. 


. 


Tenant by Elegit. 
Vide Audita Querela, 18. 
Tenant at Will. 
Vide Actions upon the caſe for 


Wro 2, 25. 
pr OREN TIO Vide 
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Vide Actions upon the caſe for 
Negligence, 22. 8 
©. Tenants in Common. 
Vide Actions upon the caſe for 
Wrongs, 35. 
Vide Actions upon the caſe 
Negligence, 14- 
Vide Abatement. 
| Tertenants. 
Vide Audita Querela, 4. 
Theft. 
Vide Actions upon the caſe for 
Slander, 6 
Tithes. 


for 


Whether Tiches of copyhold | 


lands are to be gramed by 
copy, Ec. Page 361 fl. 48. 
362 pl. 49 
Vide Actions upon the caſe for 


Negligence, 10. 


: Title. | 
Vide Actions for flandering a 
OO. >: : 

Toll. 


Vide Actions upon the caſe for 
Trover and Converfion, 8. 
Vide Actions upon the caſe ſor 

Negligence, 7. 


Tradeſmen. 


Of words ſpoken of Tradeſmen, 


actionahle or not. 

tions of Slander. 
Traverſe. 
1. Where a Traverſe in a plea 
to an action for- ſtopping up 
lights was ill. 433 pl. 1 
2, Where the Traverſe was im- 
pertinent in an action for diſ- 
turbance of a ſeat in the 
church. ibid. pl. 3 
3. That the Sciens of a dog's be- 
ing uſed to bite ſheep is not to 
be traverſed, though neceſſary 
to be proved. 434 pl. 7 
4. Where a Traverſe to an action 


Vide Ac- 


upon a promiſe to graut che 
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laintiff leave to cut down 
0 _—_ trees, was held good, 
age 434 Pl. 9. 331 pl. 8 
re a plea in an action for 
words was ill with a 'Traverſc, 

| not conteſſing the very words 

olf Slander. * ** 28; gl. 
6. Where a matter was Med 
| traverſiable in actions for 
Words. 22384 Pl. 11 
7. Where a Replication with a 
{ Traverſe, to an accord pleaded 
in an action for words, was 
; 15x 285 pl. 18 
8. Vide tit. Pleadings in action 
of Trover. 15 
9. See of a Traverſe in a repli- 
cation to a plea of infancy. 
321 pl. 9 
10. Where a Traverſe was ill in 
a plea to an action of Deceit. 
345+ Pl. 21 
11. See of a Traverſe in an ac- 
tion upon an award. 330 pl. 6 
12. In an Aſffump/it for ſervice. . 
ibid. pl. 5 


5. 


* 
£ 


13. See of a Traverſe in a repli- 
cation to a plea of Concord, 
ibid. pl. 1 
14. To a p'ea of ſomewhat given 
in ſatisfaction. ibid. pl. 2 
15. What not to be traverſed. 
330 l. 4 
16. See of a Traverſe in an ac- 
tion brought for not deliver- 
ing a bond. 331 5. 7 
Vide Pleadings, 6, 54, 55, 59, 60. 
Treſpaſs. 
Vide Actions upon the caſe for 


' wrongs, 
Miſ-trial. 


Traal and 


* 
5 


1. What was held not a Miſ- 


trial in an action of Trover. 
| 384 Pl. 34 
2. Miſ-trial incaſe for 24 
437 Pl. 1,5, 13 

3. Where a Trial hath been pro- 
craſtinated. 437 Pl. 1 
4. Where 


* 
* 3 ” 
* i 
=_ 


* 
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4. Where the court would not 
grant a new Trial. Page 437 


» 44 
5. The like in actions 2 . 


285 pl. 5, 6,7 

6. What hath been jd uf he a 
Miſ-trial. and what not, in 
actions for words. ibid. pl. 2, 3 
1, Where the court would not 
grant a new Trial in Afump/#. 


332 11 
$. What a Miſ- trial in A ſunpfit. 
335 H. 34 

Trover and Converſion. 
Vide Actions upon the caſe for 
Trover and Converſion. 


| Variance. 
1. Between the title given in evi- 
dence _ bg „ you 
43 19. 439 fs. 2 
2, Variance between the Bit 2 


declaration in an action for a | 


malicious proſecution, 239 
3 


Vide Abatement, 27. 

Vide Declarations in caſe for a 
malicious proſecution, 1. 

h enue. 

1. Of the Venue in actions upon 
the caſe for wrongs. 437 pd. 

8, 9. 10, 11. 375 15 

2. Of the Venue in actions for 
words. 285 pl. 1 

3. Of the Venue in an action 
upon a bill of e. 332 


; f. 15 

Verdict. 
1. What cured by a Verdict in 
an action of Trover. 392 pl. 3 
2. What Verdicts in Aſump/it 
have been held ill, and what 


* 


3. Of a Verdict in an action for 
money had and received. Page 
12 18 
4. How far a Verdict will aid an 
1 . 332 
1. 333 2, 3» 55 C, 7.8, 
t ſhall A* 2 
a Verdict in actions upon the 
eaſe for wrongs. 38 pl. 24 
6. What is — by a Verdict in 
actions for wrongs. 438 pl. 


23. 439 fl. 26. 439 fl. 31 
Waſte. 


5. 


vide Actions upon the caſe for 


wrongs, 25, 
Waterman. 
Vide Actions upon the caſe for 
Trover and Converſion, 12. 


Watercourſe. 
1. Stopping a water-courſe,— 
Vide Fleadings, 3. 
2. Diverting a water-courſe.— 
Vide Pleadings, 4. 


Witneſſes, 


I. as 1 — 2 * not be a wit- 
nels. 438 pl. 16, 18. 439 fl. 32 
2. Words ſpoken of 2 d 
onable or not. Vide Actions 
upon the caſe for Slander. 
Vide Evidence. 


Words actionable, or not. 
Vide Actions of Slander. 
Writs. 

1. Action for not returning it, or 
falſly returning it. Vide Ac- 
tions npon the caſe againſt 
Officers, 6, 8, 9, 20, 29, 30, 


I, 33. 
2. For not executing a writ. ibid. 


not, 331 Pl. 1, 2. $32 pb 3. 
5, ©, 


7, 8, 10 20, 31. 
in 
* 6 | 2 1 2 
; D 
l \ / 
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